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PEEFACE 


TO   THE    SIXTH   EDITION, 


A  S  many  actions  are  still  brought  under  the 
^  Employers'  Liability  Act,  1880,  I  have 
thought  it  necessary  to  deal  with  that  Act 
as  fully  as  heretofore. 

In  this  Edition  I  have  incorporated  the 
decisions  which  have  been  pronounced  by  the 
Courts  of  Appeal  in  England,  Scotland,  and 
Ireland,  both  upon  the  Employers'  Liability 
Act,  1880,  and  the  Workmen's  Compensation 
Acts,  1897  and  1900. 

I  have  adhered  to  the  rule  observed  in 
former  Editions  of  omitting  the  decisions  given 
in  the  County  Courts  in  England,  and  th-e 
inferior  Courts  in  Scotland  and  Ireland,  except 
where  such  decisions  have  been  appealed.  I 
have  adopted  this  course  not  from  any  want 
of  respect  to  the  Judges,  who  have,  either  as 
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Vlll  PREFACE    TO    THE    SIXTH    EDITION. 

judges  or  arbitrators,  given  decisions  in  the 
first  instance  as  to  the  construction  and 
meaning  of  the  Acts. 

I  am  well  aware  that  many  of  such  judg- 
ments and  decisions  display  much  close 
reasoning  and  ability,  but  as  they  are  not 
allowed  to  be  cited  in  the  Courts  of  Appeal, 
and  are  often  quite  inconsistent  with,  and 
contradictory  of  one  another,  I  retain  the 
opinion  that  the  inclusion  of  them,  in  a  work 
of  this  kind,  would  be  more  likely  to  confuse 
than  to  assist  the  legal  practitioner  who  wishes 
to  ascertain,  with  some  approach  to  definite- 
ness,  the  present  condition  of  the  law  on  this 
important  subject. 


A.  H.  R. 


Lamb  Building, 
Temple,  E.C., 
April,  1903. 
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THE  EMPLOYERS'  LIABILITY  ACT,  1880 

(43  &  44  Vict.  c.  42), 


AND 


THE    WORKMEN'S    COMPENSATION    ACTS, 

1897  AND   1900 

(60  &  61  ViOT.  o.  37;    and  63  &  64  Vict.  o.  22). 


INTKODUCTION. 

THE  passing  of  the  Workmen's  Compensation 
Act,  1897,  and  of  the  Workmen's  Compensa- 
tion Act,  1900,  which  latter  Act  came  into  operation 
on  July  1st,  1901,  has  placed  an  additional  and  serious 
liabiUty  upon  the  majority  of  employers  in  the  United 
Kingdom. 

These  two  Statutes  are  the  outcome  of  the  several 
efforts  which  have  been  made  from  time  to  time  to 
amend  and  extend  the  Employers'  Liability  Act  of 
1880,  but  go  far  beyond  the  intendment  of  any  of  such 
schemes. 

The  addition  of  the  two  Workmen's  Compensation 
Acts  to  the  somewhat  patchwork  state  of  the  law  upon 
the  much  vexed  question  of  employers*  liability  may 
be  said  to  have  rendered  a  state  of  confusion  worse 
confounded.  These  latter  Acts  are  based  upon  a 
principle  hitherto  entirely  unknown  to  the  EngUsh  law. 
This  principle  involves  the  recognition  of  a  right  in 
those  engaged  in  what  has  been  called  the  ''industrial 
warfare  of  the  country,"  to  be  indemnified  against  the 
results  of  the  accidents  necessarily  accompanjdng  a 
system  of  work  carried  on  at  high  pressure  and  with 
keen  competition,  by  regarding  them  as  an  expense 
incident  to  production,  and  by  this  legislation  ensuring 
that  they  ultimately  become  a  charge  upon  the  public, 
for  whose  advantage  all  industries  are  carried  on. 
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2  INTRODUCTION. 

The  attempt  is  made  to  bring  about  this  resnit  by 
placing  the  responsibility  for  all  accidents,  in  the  first 
place,  not  directly  on  the  public,  or,  as  is  done  in  some 
countries,  upon  the  trade  as  a  whole,  but  upon  each 
particular  employer,  in  the  belief  that,  by  compelling 
him  to  regard  his  liability  as  a  trade  expense,  the 
charge  may  become  spread,  and  finally  fall  upon  the 
right  shoulders.  The  Acts  are  of  a  tentative  character, 
and  of  partial  application  to  the  industries  of  the  coun- 
try. No  one  has  attempted  to  defend  them  as  logical 
measures.  Indeed,  this  could  not  be  done  by  the  most 
plausible  pleader,  for  the  effect  of  the  Acts  is  to  make 
the  law  of  employers*  liability  illogical  to  a  degree 
almost  ludicrous. 

It  is  only  necessary  to  point  out  that  since  the 
passing  of  the  Workmen's  Compensation  Acts,  the 
workmen  to  whom  they  apply,  become  a  class  apart, 
peculiarly  favoured  beyond  all  other  citizens,  in  that 
they  are  able  to  recover  compensation  from  their  em- 
ployers for  personal  injury,  without  having  to  prove 
that  it  was  due  to  negligence.  All  other  workmen  are 
still  at  a  disadvantage  as  compared,  not  only  with  such 
favoured  workmen,  but  with  ordinary  citizens  in  that, 
in  many  cases,  they  cannot  recover  compensation, 
even  where  they  succeed  in  proving  negligence.  Both 
the  advantage  in  the  one  case  and  the  disadvantage  in 
the  other,  result  from  the  same  cause — ^the  contract  of 
service  entered  into  with  the  employers. 

The  Workmen's  Compensation  Acts  do  not  supersede, 
or  in  any  way  affect,  the  Employers'  Liability  Act, 
1880.  They  now  exist  side  by  side,  and  in  many  cases 
the  workman  will  have  an  option  as  to  the  statute 
under  which  he  will  proceed. 

For  due  understanding  of  the  whole  subject  this 
renders  a  detached  consideration  of  all  the  statutes 
absolutely  necessary. 
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CHAPTER  L 


EMPLOYERS'  LIABILITY. 

The  "  law  of  employers'  liability," — a  term  sanctioned  by 
custom  to  express  the  extent  of  the  obligation  which  the 
law  imposes  upon  employers  of  labour  to  compensate  their 
workmen  in  respect  of  personal  injury  suffered  in  the 
course  of  the  employment, — as  it  exists  at  the  present 
day,  is  in  part  based  upon  the  principles  of  the  common 
law  of  England,  but  has  been  greatly  extended  by  three 
recent  statutes :  the  Employers'  Liability  Act,  1880  (43  & 
44  Vict.  c.  42),  the  Workmen's  Compensation  Act,  1897 
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(60  &  61  Vict.  c.  37),  and  the  Workmen's  Compensation 
Act,  1900  (63  &  64  Vict.  c.  22)  (a). 

The  principles,  from  which  the  common  law  liability 
is  deducible,  may  be  enunciated  as  follows  : 

(1.)  A  person  guilty  of  negligence  is  liable  to  make 
compensation  for  pecuniary  damage  resulting 
therefrom,  if  the  damage  is  legally  traceable  to 
the  negligence.  Sic  vtere  tuo  ut  alienum  non 
Icedas. 

(2.)  A  master  is  responsible  (subject  to  a  like  qualifica- 
tion)  for  the  negligence  of  his  servants  whilst 
performing  his  work  and  acting  within  the 
general  scope  of  their  authority.  Respondeat 
superior.     Quifacit  per  aliumfacit  per  se, 

1.  The  Employers'  Liability  at  common  law. — The 

common  law  principle  expressed  by  the  maxim  '*  Sic  utere 
tuo  ui  alienum  non  Icedas^^  imposes  upon  everyone  the 
duty  to  govern  and  regulate  his  own  acts  and  conduct  in 
such  a  manner  that  he  shall  not  occasion  injury  to  others^ 
The  contract  of  service  between  employer  and  employed 
does  not  absolve  the  former  from  this  personal  obligation 
which  he  owes  to  his  workmen  to  a  like  extent  as  to  other 
persons  (6).  In  the  words  of  Bowen,  L.J.,  in  Thomas  v. 
Quartermaine  (c)  ':  "  For  his  own  personal  negligence  a 
master  was  always  liable,  and  still  is  liable  at  common  law, 
both  to  his  own  workmen,  and  to  the  general  public  who 
come  upon  his  premises  at  his  invitation,  on  business  in 
which  he  is  concerned." 

It  is  an  amplification,  rather  than  an  extension,  of 
the  principle  that  where  a  person,  for  his  own  purposes, 
brings  into  existence  undertakings  and  industries  which,  if 
not  controlled  and  governed  with  care,  may  be  the  means 
of  causing  injury  to  others,  the  legal  duty  attaches  to 
exercise  such  care. 

(a)  This  Act  came  into  force  on  the  first  day  of  July,  1901. 
(&)  Ashwarth  t.  Stanwlx,  3  £.  &  £.  701. 
(<?)  18Q.  B.  D.  685— 691. 
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The  breach  of  this  common  law  duty  so  to.  use  and 
govern  one's  own  actions  and  undertakings  as  not  to 
cause  injury  to  others,  is,  in  law,  called  "  negligence." 

Definition  of  ne^genoe. — For  the  purpose  of  con- 
sidering negligence,  as  applied  to  the  liability  of  employers, 
it  may  be  defined  in  the  words  of  Alderson,  B.,  in  the 
case  of  Blythe  v.  Birmingham  Waterworks  Co.  (d)^  as 
*'  the  omission  to  do  something  which  a  reasonable  man, 
guided  by  those  considerations  which  ordinarily  regulate 
the  conduct  of  human  affairs,  would  do  ;  or  the  doing 
something  which  a  prudent  and  reasonable  man  would  not 
do,"  or  again  in  the  words  of  Brett,  M.H.,  in  the  well- 
known  case  of  Heaven  v.  Pender  (^),  as  "  the  neglect 
of  the  use  of  ordinary  care  or  skill  towards  a  person  to 
whom  the  defendant  owes  the  duty  of  observing  ordinary 
care  and  skill,  by  which  neglect  the  plaintiff,  without 
contributory  negligence  on  his  part,  has  suffered  injury 
to  his  person  or  property  "  (/). 

Note. — It  is  not  proposed  here  to  consider  the  liability 
which  a  person  may  incur  who,  by  his  personal  act,  causes 
injury  to  another  without  negligence.  There  is  much  autho- 
rity, particularly  in  the  older  cases,  that  such  an  act  is  an 
actionable  trespass  at  common  law  rendering  the  person  who 
commits  it  responsihle,  although  the  act  was  not  a  negligent 
one  {Weaver  Y.  Ward,  Hobart,  134  ;  Scott  v.  Shepherd,  Smith's 
L.  Gas.,  9th  ed.,  480  ;  Rylands  v.  Fletcher,  L.  R  3  H.  L.  350, 
and  (contra)  Stanley  y.  Powell,  [1891]  1  Q.  B.  86).  See  also 
this  question  exhaustively  treated  in  Seven's  Negligence  in 
Law,  2nd  ed.,  663—685. 

Every  employer,  therefore,  who  has  been  guilty  of 
negligence,  either  in  the  regulation  of  his  own  conduct 
or  in  the  control  of  his  business,  is  responsible  at  common 
law  as  well  to  his  workmen  as  to  others.  It  follows 
that  an  employer  who  carries  on  his  work  upon  a  negli- 
gent or  defective  system  is  liable  to  his  workmen  for 
injury  thus  occasioned.     A  system   of  work  may  be  a 

(d)  11  Exch.  781,  p.  784  ;  25  L.  J.  Exch.,  p.  213. 
(O  11  Q.  B.  D.  607. 

{/)  As  a  definition  of  actionahle  negligence,  that  part  of  it  allading  to 
contribntory  negligence  might,  we  think,  have  been  omitted. 
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negligent  one  either  by  the  adoption  of  a  defective  plan 
of  management,  or  by  the  employment  of  defective  or 
improper  agencies,  animate  or  inanimate,  for  the  carrying 
on  of  the  undertaking.  Thus,  a  failure  to  provide  plant 
and  machinery,  or  workmen  reasonably  capable  of  doing 
the  work  in  a  safe  and  proper  manner,  is  a  breach  of  the 
employers'  duty  towards  his  workmen  (g). 

In  the  words  of  Crompton,  J. :  "I  think  it  is  negligence 
for  which  the  master  is  liable  if  he  knows  that  the 
machinery  or  tackle  to  be  used  by  the  persons  employed 
by  him  is  improper  and  unsafe,  and,  notwithstanding  that 
knowledge,  sanctions  its  use  "  (/i). 

This  common  law  duty  may  be  summed  up  in  the  words 
of  the  late  Lord  Hersghell,  in  delivering  judgment  in 
the  case  of  Smith  v.  Baker  (/),  where  he  says  :  "  an 
employer  is  bound  at  common  law  to  so  carry  on  his 
business  as  not  to  expose  his  workmen  to  unreasonable 
risks." 

Extent  of  duty  may  Tary.— The  extent  of  this  duty 
varies  not  alone  with  the  degree  of  the  danger  involved  in 
his  operations,  but  also  with  the  degree  of  knowledge  or 
skill  possessed  by  his  servants.  Thus,  with  regard  to 
children  and  young  persons  with  imperfect  experience  or 
skill,  the  courts  have  often  declared  the  duty  of  a  master 
is  not  discharged  merely  by  taking  care  not  to  expose 
such  persons  to  risks  which  would  be  unreasonable  in 
case  of  an  adult  and  skilled  workman.  His  obligation 
may  extend  to  imparting  necessary  instruction  and  over- 
sight, to  giving  cautions,  and  sometimes  to  taking  active 
and  constant  measures  to  see  that  such  instructions  and 
cautions  are  not  disregarded  (k). 

(p)  Brydon  t.  Stewart^  2  Macq.  H.  L.  30  ;  Williams  y.  Birmingham 
Battery  and  Metal  Co.,  [1899]  2  Q.  B.  338;  68  L.  J.  Q.  B.  918 ; 
15  T.  L.  R.  468  ;  Lloyd  v.  Woolland  Brothers,  18  T.  L.  R.  678  ;  Duthie  y. 
Caledonian  Rail,  Co,  (1898),  R.  (Sc.)  934. 

(K)  Mellors  v.  Shaw,  1  B.  &  S.  444.  See  also  Brown  v.  Acrringtan, 
3  H.  &  C.  511. 

(%)  [1891]  A.  C,  Part  III.,  325  ;  60  L.  J.  Q.  B.  683. 

(*)  See  Orizzle  v.  Frost,  3  F.  &  F.  622  ;  Crocker  v.  Banks,  4  T.  L.  R. 
324  ;  Bobinson  y.  W,  H.  Smith  ^  Son,  17  T.  L,  R.  423. 
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Duty  imposed  by  statute. — To  the  foregoing  must  now 
be  added  the  further  personal  responsibility  declared  in 
the  case  of  Groves  v.  Lord  Wimbome  (I)  to  rest  upon 
an  employer  to  the  effect  that  he  is  responsible  to  his 
workman  for  the  result  of  the  breach  of  a  statutory  obli- 
gation, at  all  events  where  such  duty  is  an  absolute  one 
imposed  upon  him  in  the  interests  of  the  workman's 
safety. 

This  liability,  it  is  said^  he  cannot  divest  himself  of  by 
showing  that  he  took  no  active  part  in  the  management 
of  his  business,  and  that  the  negligence  was  in  reality 
attributable  to  a  fellow-servant  of  the  injured  workman. 
The  facts  in  the  above  important  case  were  the  following  : 
The  action  was  brought  by  a  boy  employed  by  the  defen- 
dant at  the  Dowlais  Iron  Works,  who  was  injured  whilst 
working  a  steam  winch  with  revolving  cog-wheels.  The 
cog-wheels  were  dangerous  to  a  person  working  the  winch 
unless  fenced.  There  was  evidence  that  there  had  originally 
been  a  guard  or  fence  to  these  cog-wheels,  but  for  some 
reason  it  had  been  removed,  and  no  fence  had  existed  during 
the  time  plaintiff  had  been  employed.  The  plaintiff  relied 
on  the  breach  of  the  statutory  duty  to  fence  the  machinery 
under  s.  5  (4)  of  the  Factory  Act,  1878.  It  was  argued 
for  the  defendant  that  as  a  penalty  was  declared  in  the 
Factory  Act  itself  (s.  82)  for  this  breach  of  duty,  and  as 
some  part  of  such  penalty  could  be  awarded  to  the  boy  as 
compensation  for  his  injuries,  no  other  remedy  was  open 
to  the  plaintiff.  It  was  also  argued  that  the  removal  of  the 
fencing  was  not  attributable  to  any  personal  negligence 
on  the  part  of  the  defendant  himself,  but  was  in  all 
probability  done  by  a  fellow-servant. 

The  Court  of  Appeal  rejected  both  these  contentions, 
holding  that  the  action  would  lie  notwithstanding  the 
penalty  section  of  the  Factory  Act,  and  that  the  defendant 
could  not  shift  the  unqualified  statutory  obligation 
imposed  upon  him  on  to  the  shoulders  of  another  person. 

(0  [1898]  2  Q.  B.  402 ;  67  L.  J.  Q.  B.  862  ;  80  L.  T.  284  ;  14  T.  L.  R. 
493.  See  BrUUrn  v.  Great  Westt/rn  CaUm  Co,^  L.  R.  7  Ex.  130  ;  Kelly  v. 
Glehe  Sugar  Co.,  20  R.  (Sc.)  833. 
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In  the  words  of  Rigby,  L. J.,  in  his  judgment :  "  Where 
an  absolute  duty  is  imposed  upon  a  person  by  statute,  it  is 
not  necessary,  in  order  to  make  him  liable  for  breach  of 
that  duty,  to  show  negligence.  Whether  there  be 
negligence  or  not,  he  is  responsible  qudcungve  via  for  non- 
performance  of  the  duty.'; 

Williams,  L.  J.,  in  his  judgment,  whilst  concurring  with 
the  other  members  of  the  court,  added  :  "  I  wish  to  guard 
myself  against  being  supposed  to  hold  that  where  there  is 
an  absolute  statutory  duty  the  defence  of  common  employ- 
ment can  never,  under  any  circumstances,  be  set  up." 
Notwithstanding  this  dictum,  the  decision  of  the  case 
appears  to  be  an  authority  for  the  proposition  we  have 
enunciated. 

2.  "  Doctrine  of  respondeat  superior." — The  common 
law  doctrine  that  the  master  answers  for  the  tortious  acts 
of  his  servants,  whilst  acting  under  his  general  authority 
for  his  benefit,  is  a  very  ancient  one.  Its  first  judicial 
enunciation  probably  cannot  be  traced.  The  principle 
was  fully  acknowledged  so  long  ago  as  the  time  of 
Henry  IV.,  but  was  even  at  that  early  time  subject  to 
the  qualification  that  the  act,  for  which  the  master  was  to 
be  held  liable,  must  be  an  act  within  the  general  scope 
of  the  servant's  authority  (m). 

This  principle  is  often  shortly  expressed  by  the  words 
'^respondeat  superior ^^^  the  superior  must  be  responsible  ; 
but  in  the  present  connection  its  meaning  is  more  clearly 
shown  in  the  maxim  "  Qui  fadt  per  alium  facit  per  se^^ 
a  terse  method  of  declaring  the  doctrine  that  he  who  acts 
by  means  of  another  shall,  as  regards  damage  resulting 
from  the  manner  in  which  the  act  is  done,  be  deemed  to 
have  done  it  himself. 

Interposition   of    an    independent    superior.  —  The 

superior  must  be  the  immediate  employer  of  the  persons 
for  whose  negligence  he  is  to  be  made  liable.     If  there  is 

im)  Y.  B.  2  Hy.  IV.  18.  3fichael  v.  Elestree,  2  Lev.  172  ;  Kingitton\y. 
£ooth,  Skinner,  228. 
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interposed  between  him  and  the  workman  a  contractor 
exercising  independent  control,  then  such  immediate 
superior  is  alone  responsible  for  injury  occurring  in  the 
execution  of  the  work.  There  is  an  exception  to  this 
rule  in  cases  where  a  duty  is  imposed  upon  public  bodies 
to  carry  out  work  which,  if  not  carried  out  with  care  and 
caution,  may  occasion  injury  to  the  public.  In  such  cases, 
the  body  charged  with  the  duty  is  not  relieved  from  the 
consequences  of  failure  to  carry  out  the  work  in  a  safe  and 
careful  manner,  by  the  interposition  of  a  contractor  exer- 
cising independent  control  over  the  workmen  engaged  in  the 
operation.  Even  in  this  case,  however,  the  public  body 
cannot  be  made  responsible  for  a  casual  or  collateral  act 
of  negligence  committed  by  a  servant  of  the  contractor  in 
the  course  of  the  execution  of  the  work  (n). 

Common  law  principles,  sabject  to  quallfloations. — 

It  can  easily  be  seen  that  if  the  two  principles  of  the 
common  law  which  we  have  noticed  had  been  universally, 
perhaps  even  logically,  applied  they  would  have  been 
sufficient  to  fix  liability  on  the  employer  in  the  case  of  a 
workman  injured  during  his  employment,  either  by  the 
negligence  of  the  employer  himself,  or  by  that  of  a  fellow- 
servant,  and  would  have  rendered  unnecessary  the 
Employers'  Liability  Act,  1880,  and,  though  in  a  less 
degree,  the  Workmen's  Compensation  Acts. 

Few,  if  any,  common  law  principles  are  capable  of  an 
universal  application,  and  the  principles  under  considera- 
tion form  no  exceptions  to  this  rule.  From  early  times, 
probably  from  the  time  of  their  first  judicial  enunciation^ 
they  have  been  treated  as  subject  to  exemption  and 
qualification,  often  the  result  of  the  application  to,  and  the 
operation  upon  them  of  other  parts  of  the  common  law. 

(»)  Piekard  v.  Smith,  10  C.  B.  (N.S.)  470 ;  Ilardaher  v.  Idle  District 
Council,  [1896]  1  Q.  B.  335  ;  Holliday  v.  National  Telephone  Co.,  [1899] 
1  Q.  B.  221 ;  Reedie  v.  London  and  North  Western  Rail,  Co.,  4  Exch. 
244  ;  Penny  t.  The  Wimbledon  Urban  DistHct  Covneil,  [1899]  2  Q.  B.  72  ; 
Black  T.  ChrUtchureh  Finance  Co.,  [1894]  A.  C.  (P.  C.)  48  ;  Maxwell  v. 
The  British  Thomson  Houstm  Co..  18  T.  L.  K.  278  ;  Hill  v.  Tottenham 
Urban  District  Council,  15  T.  L.  R.  53. 


10  BMPLOTEBS'   LIABILITT. 

PerBonal  aotions  often  die  vith  the  perBon. — ^The 
common  law  rule  that  every  personal  action  dies  with  the 
person  entitled  to  bring  it,  or  on  the  death  of  the  person 
against  whom  it  can  be  brought  (actio  personalis  moritur 
cum  persona)  had  the  effect  of  relieving  an  employer  from 
responsibility  for  all  injuries  causing  death,  as  it  had  of 
relieving  his  estate  from  liability  in  cases  where  his 
death  occurred  before  judgment  could  be  recovered 
against  him. 

Although  since  the  year  1846,  the  effect  of  the  Fatal 
Accidents  Act,  commonly  called  Lord  Campbell's  Act 
(9  &  10  Vict.  c.  93)  has  been  to  alter  this  in  the  case  of 
injury  resulting  in  the  workman's  death  where  a  cause 
of  action  would  otherwise  exist,  and  although  (as  we  shall 
hereafter  see)  the  death  of  the  employer  will  be  no  bar  to 
a  claim  under  the  Workmen's  Compensation  Acts,  1897 
and  1900,  the  common  law  rule  remains,  and  in  some  cases 
may  yet  apply  (o). 

Common  employment. — As  affecting  workmen,  by  far 
the  greatest  blow  to  any  practical  utility  otherwise  resulting 
to  them  from  the  common  law  doctrine  that  the  master  is 
responsible  for  the  acts  of  the  servants,  was  dealt  by  a 
decision  of  the  Court  of  Exchequer  in  the  year  1837,  in 
the  much  discussed  case  of  Priestley  v.  Fowler  (p).  This 
case  decided  that  the  rule  expressed  by  the  maxim  "  qui 
facit  per  alium  facit  per  5^,"  a  rule  of  general  application 
to  most  other  relationships,  should,  nevertheless,  not  apply 
to  the  relationship  of  master  and  servant,  in  such  a 
manner  as  to  fix  the  master  with  liability  to  his  servants 
for  the  acts  of  fellow-servants.  Thus  became  established 
what  has  become  known  as  the  "  doctrine  of  common 
employment "  (y). 


(o)  See  potty  title — **  Action  under  Lord  Campbeirs  Act,"  p.  124. 

0?)  8M.&W.  1. 

(^)  It  has  been  stated  that  this  doctrine  mast  have  been  recognised  long 
before  the  decision  in  Priestley  y.  Fowler,  See  remarks  of  Pollock,  C.B., 
in  Vote  y.  Lancashire  and  Yorkshire  Bail.  Co,,  2  U.  JE  N.  728. 
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It  may  be  enunciated  as  follows  :  If  the  person  occa^ 
Sioning  and  the  person  suffering  injury  are  fellow^workmen 
engaged  in  a  common  employment  and  having  a  common 
master^  such  master  is  not  responsible  for  the  consequences 
of  the  injury. 

This  principle  of  exemption  of  the  master  from  liability 
has  been  defended  upon  many  grounds,  the  most  usual  one 
being  that  the  workman  has  made  an  implied  contract  with 
his  master  to  take  the  risks  of  the  employment,  including 
the  risk  of  injury  caused  by  his  fellow-workmen. 

The  next  English  case  in  which  the  "  doctrine  of  common 
employment "  came  before  the  courts — Hutchinson  v.  The 
York^  Neufcastle^  and  Berwick  Rail.  Co.  (r), — was  decided 
in  the  year  1850,  upon  the  above  reasoning.  In  delivering 
judgment,  Alderson,  B.,  says  :  "  They  '*  (i.e.^  the  servant 
causing  and  the  servant  suffering  the  injury)  *'  have  both 
engaged  in  a  common  service,  the  duties  of  which  impose 
a  certain  risk  on  both  of  them,  and  in  case  of  negligence 
on  the  part  of  the  other,  the  party  injured  knows  that  the 
negligence  is  that  of  his  fellow-servant  and  not  of  his 
master.  He  knew  when  he  was  engaged  in  the  service 
that  he  was  exposed  to  the  risk  of  injury,  not  only  from 
his  own  want  of  skill  and  care,  but  also  from  the  want  of 
it  on  the  part  of  his  fellow-servants,  and  he  must  he 
supposed  to  have  contracted  on  the  terms  that^  as  between 
himself  and  his  master^  he  would  run  this  risk.*' 

Common  employment  founded  on  nnsonnd  reaaoning. 

— It  is  not  difficult  to  discover  the  unsoundness  of  such 
a  system  of  reasoning.  The  workman  makes  no  contract 
to  take  the  consequences  of  the  negligence  of  his  fellow 
workmen  ;  he  would  be  generally  very  unwilling  to  do  so. 
The  only  ground  for  implying  such  assent  is,  that  he  has 
entered  into  association  with  others  upon  work,  in  the 
course  of  which  he  knows  there  is  risk  of  injury  arising 
from  the  negligence  of  those  with  whom  he  thus  places 
himself  in  contact.    If  from  this  knowledge  of  a  risk  a 

(r)  5  Exch.  343  ;  19  L.  J.  Exoh.  296. 
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contract  to  exclude  the  principle  of  respondeat  sujpertor 
is  to  be  implied,  then  it  should  be  implied  in  the  case  of 
passengers  upon  railways  and  other  public  conveyances, 
and,  indeed,  in  the  case  of  everyone  who  voluntarily 
subjects  himself  to  the  ordinary  dangers  of  street 
traffic. 

The  principle  that  a  workman,  who  enters  into  an 
employment,  takes  all  the  risks  incidental  thereto,  being 
once  admitted,  has  been  since  repeatedly  followed.  Thus, 
in  Wigmore  v.  Jay  (*),  where  the  administratrix  of  a 
bricklayer  sued  under  Lord  Campbell's  Act  for  damages 
for  loss  sustained  by  her  husband's  death  whilst  in  defen- 
dant's employment,  judgment  was  given  for  the  defendant, 
upon  the  ground  that  the  negligence  which  led  to  the 
injury  was  that  of  the  defendant's  foreman,  who  was  a 
fellow-workman  with  the  workman  injured. 

Final  establishment  of  doctrine  of  ^'  common  employ- 
ment."— In  the  year  1858,  the  case  of  The  Bartonshill 
Coal  Co,  V.  Reid  (<),  brought  to  the  House  of  Lords  on 
appeal  from  the  Court  of  Session  in  Scotland,  firmly  and 
finally  established  not  only  the  fact  that  the  law  of  the 
two  countries  with  respect  to  "  common  employment  "  was 
identical,  but  also  the  doctrine  itself,  on  such  authority 
and  after  such  research  that  it  has  never  since  been 
questioned. 

The  dispute  was  as  to  whether  a  company  of  mine- 
owners  was  liable,  under  Lord  Campbell's  Act,  to  make 
compensation  to  the  family  of  one  of  their  miners,  who  was 
killed  whilst  being  drawn  up  out  of  the  mine,  through 
the  negligence  of  the  company's  engineer.  It  was  held 
that  the  company  was  not  liable.  Lord  Cranworth,  in 
delivering  judgment,  after  two  years'  consideration,  thus 
sums  up  the  law  on  the  subject : 

'*  When  the  workman  contracts  to  do  work  of  any 
particular  sort,  he  knows,  or  ought  to  know,  to  what  risk 

{«)  5  Exch.  354.  See  also  Seymour  v.  Maddox,  16  Q.  B.  326 ;  20 
L.  J.  Q.  B.  327. 

(0  3  McQ.  H.  L.  Cas.  266. 
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he  is  exposing  himself ;  he  knows,  if  such  be  the  nature 
of  the  risk,  that  want  of  care  on  the  part  of  a  fellow- 
workman  may  be  injurious  or  fatal  to  him,  and  that 
against  such  want  of  care  his  employer  cannot  by 
possibility  protect  him.  If  such  want  of  care  should  occur 
and  evil  is  the  result,  he  cannot  say  that  he  does  not  know 
whether  the  master  or  the  servant  was  to  blame.  He 
knows  that  the  blame  was  wholly  that  of  the  servant. 
He  cannot  say  that  the  master  need  not  have  engaged  in 
the  work  at  all,  for  he  was  party  to  its  being  undertaken. 
Principle,  therefore,  appears  to  me  to  be  opposed  to  the 
doctrine  that  the  responsibility  of  a  master  for  the  ill 
consequences  of  his  servant's  carelessness  is  applicable  to 
the  demand  made  by  a  fellow-workman  in  respect  of  evil 
resulting  from  the  carelessness  of  a  fellow-workman,  when 
engaged  in  a  common  work." 

In  this  manner  came  the  doctrine  of  common  employ- 
ment to  be  fully  established  as  part  of  the  common  law  of 
England.  That  the  doctrine  was  unjust  to  workmen,  and 
can  only  be  defended  upon  illogical  reasoning,  is  now 
almost  universally  admitted,  but,  except  in  so  far  as 
it  is  affected  by  the  Employers'  Liability  Act,  1880, 
and  the  Workmen's  Compensation  Acts,  1897  and  1900, 
it  still  exists,  and  may  be  set  up  as  a  defence  by  an 
employer. 

Extent  to  which  oommoii  employment  carried  by  the 
oourts. — A  number  of  decisions,  given  since  the  case  of 
Priestley  v.  Fowler^  have  carried  the  principle  of  common 
exployment  to  an  extent,  logical,  perhaps,  but  in  practice 
inconvenient  and  even  harsh.  The  respective  positions  or 
grades  of  the  workmen  engaged  in  a  common  industry 
have  been  held  to  make  no  difference.  For  example,  the 
chief  engineer  of  a  vessel  has  been  held  to  be  in  common 
employment  with  an  ordinary  seaman  employed  by 
the  same  company  (w) ;  a  railway  guard  with  a  ganger 
of   platelayers,   both    employed   by    the    same    railway 

(it)  8earlfi  v.  Lin^Jmy,  11  C.  B.  (N.8.)  429  ;  81  L,  J.  C.  P.  106. 


14  BMPLOYBRS'   LIABILITY. 

company  (x)  ;  a  builder's  labourer  with  his  foreman  (y),  a 
miner  with  the  overseer  of  the  mine  (jer),  the  master  of  a 
ship  with  an  ordinary  seaman  employed  thereon  (a),  and 
(in  Ireland)  the  general  traffic  manager  of  a  railway 
company  with  a  milesman  in  the  service  of  the  same 
company  (b). 

In  a  case  decided  by  the  House  of  Lords  in  the  year 
1868  (c),  it  was  in  terms  laid  down  that  the  position  of  the 
respective  workmen,  and  even  the  fact  that  one  of  them 
was  entrusted  with  so  large  a  share  of  authority  that  he 
could,  without  misnomer,  be  called  a  "  vice-master,"  did 
not  prevent  the  application  of  the  principle  of  common 
employment.  Lord  Cranworth,  delivering  judgment 
therein,  says  (d)  :  "  Workmen  do  not  cease  to  be  fellow- 
workmen  because  they  are  not  all  equal  in  point  of  station, 
or  authority."  In  the  same  case  Lord  CoLONSAY  says : 
"  We  must  look  to  the  function  the  party  discharges  and 
his  position  in  the  organism  of  the  force  employed,  and  of 
which  he  forms  a  constituent  part.  Nor  is  it  of  any 
consequence  that  the  position  he  occupies  in  such  organism 
implies  some  special  authority,  or  duty,  or  charge,  for 
that  is  of  the  essence  of  such  organisation." 

The  fact  that  the  employer  might  be  a  corporation,  which 
can  only  carry  on  its  business  by  means  of  entrusting  the 
duties  of  practical  management  to  its  servants,  has  never 
prevented,  and  (where  the  defence  is  still  available)  does 
not  now  prevent,  such  corporation  setting  up  the  defence 
of  common  employment  as  an  answer  to  the  negligence  of 
such  servants.  This  was  so  before  the  passing  of  the 
Employers'  Liability  Act,  1880,  even  although  the  servant 
(as  in  the  case  of  the  certified  manager  of  a  mine)  might  be 

(»)  Waller  v.  Sifuth  Eastern  HaU.  Co.,  2  H,  &  C.  102  ;  32  L.  J.  Exch. 
205. 

(y)  Wigmore  v.  Jay,  5  Exch.  354  ;  19  L.  J.  Exch.  300. 

(z)  Hall  ▼.  Johruon,  3  H.  &  C.  589. 

(a)  Hedley  ▼.  Pinkney  ^'  Somt  Steanmhip  Co.,  [1892]  1  Q.  B.  58  ; 
61  L.  J.  Q.  B.  179 ;   Oor'doJi  v.  Pypfr  (1892),  W.  N.  169. 

(&)  Conway  ▼.  The  Belfast  and  KoHhern  Rail.  Co.,  11  Ir.  R.  C.  L.  345. 
(c)  WiUon  V.  Merry,  L.  R.  1  App.  Caa.  326. 
(S)  Ihid.,  p.  334. 
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one  whose  appointment,  owing  to  the  responsible  character 
of  his  duties,  is  required  and  regulated  by  statute  (e). 

Must  be  common  employment  and  common  master. — 

It  is  not  necessary  for  the  defence  of  common  employment 
to  apply  that  the  workman  should  be  engaged  upon  the 
same  or  similar  work,  or  indeed  at  the  same  place.  On 
the  other  hand,  the  mere  association  of  workmen  in  a 
common  employment,  no  matter  how  closely  related  the 
conditions  under  which  it  is  necessarily  carried  on,  does 
not  subject  them  to  the  disadvantages  of  the  doctrine, 
unless  they  are  in  the  service  of  a  common  master.  It  is 
the  relationship  to  the  one  master,  and  not  the  association 
in  a  common  work,  which  produces  the  disqualification. 
Although  earlier  cases,  particularly  the  case  of  Wiggett  v. 
Fox  (/),  would  support  a  different  conclusion,  this  view 
of  the  law  is  now  definitely  established,  as  is  shown  by  the 
following  cases. 

In  the  case  of  Vose  v.  The  Lancashire  and  Yorkshire 
Rail.  Co.  {g)j  a  railway  servant,  engaged  in  repairing  an 
engine  at  a  station  in  the  joint  occupation  of  the  defen- 
dant company  and  the  company  by  whom  he  was  employed, 
was  killed  by  an  engine  belonging  to  the  defendant 
company.  The  administratrix  of  the  deceased  was  held 
entitled  to  recover  under  Lord  Campbell's  Act,  notwith- 
standing that  the  injury  was  traced  to  a  defect  in  the  rules, 
which  were  published  by  authority  of  both  companies,  and 
to  which  the  workmen  of  both  companies  were  bound  to 
conform. 

A  similar  decision  upon  like  grounds  was  arrived  at  in 
the  case  of  Turner  v.  The  Great  Eastern  Rail.  Co.  (A). 
In  this  case  the  railway  company  employed  a  contractor 
to  unload  trucks  at  their   sidings,  and  the  plaintiff  was 

(0  HowelU  V.  Landore  Steel  Co.,  L,  R.  10  Q.  B.  62  ;  44  L.  J.  Q.  B.  25. 

C/)  11  Exch.  832. 

(^)  2  H.  &  N.  728  ;  27  L.  J.  Exch.  249.  See  also  GaUaglter  v.  Piper, 
16  C.  B.  (N.8.)  669  ;  Feltham  v.  England,  L.  R.  2  Q.  B.  33  ;  WUson  v. 
Merry ^  L.  R.  1  App.  Gas.  326;  Woodhead  v.  Oartness  Mineral  Co,, 
4  R.  (ScX  469. 

(*)  33  L.  T.  431.     . 
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employed  and  paid  by  such  contractor,  and  the  contractor 
had  entire  control  of  him.  It  was  held  that  the  plaintiff 
was  not  a  fellow-workman  with  the  servants  of  the 
railway  company,  and  that  he  was,  therefore,  entitled  to 
sue  for  injuries  caused  by  their  negligence. 

To  the  same  effect  was  the  decision  in  the  case  of 
Swainson  v.  The  North  Eastern  Rail,  Co,  (2),  where  a 
signalman,  employed  and  paid  by  the  G.  Railway  Company, 
who  had,  as  a  part  of  his  duty,  to  signal  the  trains  of  his 
own  company  and  also  those  of  the  defendant  company, 
was  killed  through  the  negligence  of  a  servant  of  the  latter 
company. 

This  last  decision  was  arrived  at  expressly  on  the  ground 
that  the  deceased  man  was  not  in  any  way  under  the  orders 
and  control  of  the  defendants,  the  North  Eastern  Railway 
Company.  In  delivering  judgment,  Brett,  L.J.,  says, 
that  for  the  principle  of  "  common  employm£nt "  to  apply 
"  there  must  be  both  common  employment  and  a  common 
master." 

Deoision  of  House  of  Lords  in  Johnson  v.  Lindsay* 

— The  House  of  Lords,  by  its  decision  in  Johnson  v. 
Lindsay  (Jc)^  has  established  that  the  view  of  Brett,  L.J., 
was  the  right  one,  and  that  for  the  doctrine  of  "  common 
employment  "  to  apply  it  is  not  sufficient  that  the  workmen 
are  engaged  in  a  common  work,  they  must,  in  addition, 
have  a  common  employer. 

In  this  case  H.  &  Co.  were  contractors  for  the  erection 
of  certain  houses.  Their  contract  stipulated  that  they 
were  to  provide  the  sum  of  £213,  to  be  paid  to  L.  &  Co. 
(the  defendants),  or  to  some  other  firm  approved  by  the 
architect,  for  the  erection  of  certain  fireproof  flooring. 
They  had  also  to  lend  to  L.  &  Co.  scaffolding  for  the  work, 
and  to  provide  necessary  attendants  for  carrying  it  out. 
L.  &  Co.  entered  upon  the  work,  and  brought  their  own 
workmen,  who  necessarily  worked  to  a  great  extent  in 

(0  3  Exch.  D.  841. 

(70  ri891]  A.  C.  371  ;  61  L.  J.  Q.  B.  90.    Decision  below  reported 
23  Q.  B.  D.  608  ;  58  L.  J.  Q.  B.  581 ;  61  L.  T.  864. 
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coanection  with  the  workmea  of  H.  &  Co.  The  plaintiff 
was  a  workman  in  the  employment  of  H.  &  Co.,  and  was 
injured  by  the  negligence  of  a  workman  in  the  employment 
of  L.  &  Co.,  whilst  engaged  in  carrying  out  their  work 
under  the  contract.  He  brought  his  action  at  common 
law  against  L.  &  Co.  It  will  be  seen  that,  if  L.  &  Co. 
conld  show  that  their  workmen  were  in  a  "  common  employ- 
ment'*^  with  those  of  H.  &  Co.,  this  would  have  been  an 
answer  to  the  action,  which  was  not,  and  could  not  have  been 
successfully  brought  under  the  Employers'  Liability  Act. 
Accordingly,  this  was  the  main  defence  insisted  on.  It 
was  strenuously  argued  for  the  defendant  that  the  decision 
in  Wiggett  v.  Fox^  antej  p.  15,  covered  this  case  ;  that 
this  was  a  case,  as  was  that,  of  a  sub-contractor  taking  a 
small  part  of  the  work  comprised  in  the  main  contract, 
using  the  chief  contractor's  plant,  under  the  supervision 
of  the  same  architect,  the  work  being  such  as  from  its 
very  nature  required  the  workmen  performing  it  to  work 
in  a  "  common  emploi/ment "  with  the  workmen  of  the  chief 
contractor.  This  reasoning  convinced  the  Court  of  Appeal 
(Fby,  L.J.,  dissenting)  that  the  doctrine  of  common 
employment  applied,  and  that  the  plaintiff  could  not 
recover.  The  decision  was  reversed  in  the  House  of  Lords 
upon  the  ground  that  both  H.  &  Co.  and  L.  &  Co. 
were  independent  contractors  ;  that  the  respective  work- 
men of  each  firm,  although  engaged  in  a  common  work, 
continued  in  the  employment  of  their  own  masters,  and 
that,  although  there  might  be  ^^  common  emphym^ent^^^ 
there  was  no  "  common  master J^  This  decision,  in  reality 
over-ruled  the  case  of  Wiggett  v.  Fox  (Z). 

The  law  on  this  point  may  now  be  said  to  be  clear,  and 
the  principle,  which  is  one  of  great  importance,  especially 
to  those  engaged  in  the  building  or  like  trades,  may  be 
stated  as  follows  :  although  the  workmen  may  all  be 
working  on  the  same  job  and  in  close  connection  with  one 
another,  yet,  if  it  is  once  established  that  their  employers 
are  different  persons,  and  are  independent  contractors,  the 

if)  See  aUo  Cameron  t.  Nyatrom,  [1893]  A.  C.  (P.  C.)  308. 
K.L.  0 
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workmeD,  no  matter  how  intimately  associated  in  carrying 
out  the  work,  do  not  in  law  become  fellow-workmen,  and 
the  doctrine  of  **  common  employment "  cannot  be  set  np 
against  them. 

Again,  as  stated  before,  this  defence  of  ^^  common 
employment  ^^  is,  since  the  decision  in  Groves  v.  Lord 
Wimbome  {ante,  p.  7),  of  no  avail  to  an  employer,  where 
the  action  brought  by  the  workman  is  founded  on  the 
breach  of  a  statutory  duty,  directly  imposed  upon  the 
employer  in  the  interest  of  the  personal  safety  of  his 
workmen. 

Workman  lent  to  another  employer. — Whilst  upon 
this  subject  it  is  as  well  to  notice  that  an  employer  may, 
under  certain  circumstances,  whilst  retaining  a  workman 
in  his  general  employment,  so  far  temporarily  transfer  his 
powers  and  duties  to  another  person,  that  such  other  person 
may  become  for  the  time  being  the  employer,  and  the 
workman  himself  may  become  a  "  collaborateur  "  with  the 
other  workmen  of  the  employer  to  whom  he  is  so  trans- 
ferred. This  often  happens  when  a  workman  is  lent  for 
some  definite  time  or  work  by  one  master  to  another, 
being  placed  entirely  under  the  orders  and  control  of  the 
new  master. 

It  is  strongly  illustrated  by  the  case  of  JRourke  v.  The 
White  Moss  Colliery  Co.  (m),  where  a  company,  having 
employed  a  contractor  to  sink  a  shaft,  lent  to  him,  during 
the  time  of  the  operations,  the  services  of  their  own 
engineer,  although  they  continued  to  pay  the  said  engineer 
themselves.  It  was  held,  that  although  the  engineer  still 
continued  the  general  servant  of  the  company,  he  yet 
became  a  fellow-servant  with  the  contractor's  workmen. 

For  this  doctrine  to  apply,  there  must  be  a  complete 
relinquishing  of  control  by  the  master  so  temporarily 
transferring  his  servant  to  another.  If  there  is  evidence 
of  control  retained  by  the  general  master,  he  may 
continue   liable   for  the   servant's   acts   as   though   such 

(m)  2  C.  P.  D.  206. 
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servant  was  still  engaged  upon  his  work.  This  is  shown 
by  the  case  of  Moore  v.  Palmer  (n),  where  a  master 
stevedore,  an  independent  employer,  hired  a  barge  and 
donkey-engine  from  one  P.  This  was  sent  by  P.  in 
charge  of  one  of  his  servants  N.,  who  worked  the  engine 
so  far  under  the  control  of  the  master  stevedore  that  he 
regulated  when  and  where  the  engine  was  to  be  worked, 
but  did  not  otherwise  interfere  with  N.  in  the  manage- 
ment of  the  engine.  N.'s  wages  continued  to  be  paid  by 
P.  Through  the  negligence  of  N.  in  the  management  of 
the  engine,  one  of  the  stevedore's  men  was  killed.  Held^ 
that  P.  was  liable  :  that  N.  did  not  cease  to  be  his  servant, 
and  did  not  become  the  servant  of  the  master  stevedore. 
Rourke  v.  The  White  Moss  Colliery  Co,  (supra),  was  cited 
in  this  case  and  distinguished,  upon  the  ground  that  N. 
was  not  lent  to  the  master  stevedore,  but  that  he  was 
working  for  him  in  pursuance  of  a  contract  made  with  P., 
and  that  P.  all  through  retained  him  as  his  own  servant. 

Temporary  Sendoe. — The  case  of  Donovan  v.  Lan^ 
Wliarton  Sf  Co.  (o)  appears  to  conflict  with  the  last 
decision.  The  facts  were  very  like  those  in  Moore  v. 
Palmer.  The  defendants  had  lent  a  workman  to  a  master 
stevedore  to  work  a  crane  which  also  belonged  to  the 
defendants,  and  was  in  charge  of  the  said  workman.  This 
workman,  although  paid  throughout  by  defendants,  and 
remaining  in  their  general  employ,  was  yet,  at  the  time 
when  he  was  guilty  of  the  negligence  in  respect  of  which 
it  was  attempted  to  hold  the  defendants  liable,  entirely 
under  the  orders  of  the  stevedore  and  his  men.  It  was 
held  that  the  defendants  were  not  liable. 

In  another  case  (  p),  where  a  winchman,  one  of  the  crew 
of  a  ship,  was  put  under  the  orders  of  a  stevedore  for  the 
purposes  of  working  the  winch  for  the  discharge  of  the 
cargo,  the  Privy  Council,  to  whom  it  had  been  left  to 

(«)  2  T.  L.  R.  781.  (p)  [1893]  1  Q.  B.  629. 

(p)  Claridge  y.  Union  Steamfthip  Co.y  [1894]  A.  C.  185.  See  also 
Jones  ▼.  Liverpool  Corporation,  14  Q.  B.  J).  890  ;  Waldook  v.  Winjieldy 
[1901]  2  K.  B.  596 ;  Cairns  r.  Clyde  Trustees,  25  R.  (Sc.)  1021. 

o2 
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draw  inferences  of  fact  from  the  evidence  given  at  the 
trial,  held  that  in  that  particular  case  there  was  no  such 
complete  relinquishment  hy  defendants  of  control  over  the 
winch-driver  as  would  entitle  them  to  say  that  he  was  no 
longer  their  servant. 

Although  some  of  these  cases  appear  to  be  contra- 
dictory, the  difficulty  is  only  as  to  the  right  inference  to 
be  drawn  from  the  facts,  and  not  as  to  the  principle  upon 
which  the  liability  depends.  If  in  any  given  case  it  can 
be  shown  that  the  general  employer  has  for  the  time 
parted  with  his  control,  as  a  master  over  his  workman,  with 
regard  to  the  work  which  he  is  lent  to  perform,  he  ceases 
to  be  responsible  for  the  negligence  of  the  workman  at 
such  a  time.  Whether  or  not  there  has  been  such  a  com- 
plete abandonment  of  control  has  been  held  by  the  Court 
of  Appeal  to  be  in  all  cases  a  question  of  fact  for  the  jury 
trying  the  case  (q). 

If  the  master  takes  part  personally  in  the  work  with  his 
servants  he  does  not,  in  law,  become  a  fellow-workman 
with  them  (r). 

Position  of  a  Tolunteer  in  the  work. — A  person  who, 
without  any  request  from  the  master,  voluntarily  assists 
his  servants  when  engaged  in  his  work  becomes,  by  such 
assistance,  so  far  a  fellow-workman  with  them  that  he 
cannot  recover  from  their  master  if  he  is  injured  through 
their  negligence.  In  Degg  v.  The  Midland  Rail.  Co.  («), 
the  company's  servants  were  attempting  to  turn  a  truck 
upon  a  turntable,  when  a  man,  who  was  not  in  their 
employ,  and  who  was  engaged  unloading  coal  on  a  siding, 
voluntarily  went  to  their  assistance,  and  was,  whilst  so 
engaged,  killed  by  an  engine  negligently  sent  into  the 
siding  by  other  servants  of  the  company.  It  was  held,  in 
an  action  by  the  widow  against  the  company,  that  they 

(^)  CahMane  v.  The  Regent^s  Canal  Dock  and  Rail,  Co.f  12  T.  L.  U. 
611 ;  Masters  v.  Jones,  10  T.  L.  R.  403. 

(r)  Ashworth  y.  Stanwix,  30  L.  J.  Q.  B.  183. 

(j»)  1  H.  &  N.  773  ;  26  L.  J.  Ex.  171. 
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were  not  liable,  the  deceased  man  being  in  a  no  better 
position  than  those  with  whom  he  had  voluntarily  associated 
himself.  The  same  principle  was  affirmed  in  Potter  v^ 
Faulkner  (^),  where  the  plaintifiF,  who  had  been  sent  to 
defendant's  warehouse  to  load  his  van,  voluntarily  assisted 
some  of  defendant's  workmen  to  lower  some  bales  of 
cotton  from  the  warehouse,  and  whilst  so  doing  was  injured. 
The  Court  of  Exchequer  Chamber,  following  the  case  of 
Degg  v.  The  Midland  Rail.  Co,^  held  that  plaintiff  was  in 
no  better  position  than  the  other  workmen,  and  that  the 
doctrine  of  "  common  employment "  protected  the  defen- 
dant from  liability; 

Daty  may  in  some  cases  be  owed  even  to  Tolanteer. 

— Although  a  mere  volunteer  cannot  exact  from  a 
master,  whose  servants  he  voluntarily  assists,  a  higher 
degree  of  liability  than  the  master  incurs  towards  his  own 
servants — if,  indeed,  he  can  exact  as  much — yet  it  has 
been  held  that  a  person  who,  in  a  transaction  of  common 
interest,  assists  the  servants  of  another,  with  the  master's 
implied  consent,  is  not  a  mere  volunteer,  and  does  not 
incur  the  disability  of  being  regarded  as  a  fellow-workman. 
Probably  both  things  must  concur, — i.e.^  the  work  must  be 
one  of  common  interest,  and  there  must  be  the  implied 
assent  to  the  services  being  given, — ^to  prevent  the  volunteer 
in  such  a  case  from  becoming  a  fellow-workman. 

Whilst  on  the  one  hand  it  would  be  illogical  and  wrong 
that  a  master  should  have  services  forced  upon  him — ^thus 
extending  his  duty  and  liability — against  his  will,  so,  on 
the  other  hand,  it  would  be  equally  wrong  to  allow  him  to 
escape  the  responsibilities  properly  attaching  to  the  work 
it  is  his  duty  to  perform,  either  by  allowing  it  in  the 
common  course  of  business  to  be  done  by  the  other  party 
who  has  a  common  interest  therein,  or  by  doing  his  part  so 
imperfectly  or  inefficiently  as  to  oblige  such  other  party  to 
assist  in  it,  or  to  supplement  it. 

(0  1  B.  &  S.  800 ;  31  L.  J.  Q.  B.  30  ;  5  L.  T.  (N.S.)  455. 
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The  law  was  thus  stated  in  the  case  of  Holmes  v.  The 
North  Eastern  RaiL  Co,  (w),  and  was  afterwards  approved 
by  the  Court  of  Exchequer  Chamber  {x). 

A  case  which  furnishes  a  better  illustration  of  the  prin- 
ciple is  that  of  Wright  v.  The  London  and  North  Western 
RaiL  Co,  {y).  There  the  plaintiff  had  sent  a  heifer  by 
defendants'  train.  Owing  to  an  insufficiency  of  porters,  the 
box  in  which  the  heifer  was  carried  could  not  be  properly 
got  to  the  siding  where  the  heifer  was  to  be  delivered,  and 
the  plaintiff  went  to  assist.  Whilst  so  assisting,  he  was 
injured  by  the  negligence  of  the  defendants'  servants.  It 
was  argued  that  he  was  a  mere  volunteer,  and  could  not  be 
in  a  better  position  than  the  railway  servants  whom  he  was 
assisting  ;  but  both  the  Court  of  Queen's  Bench  and  the 
Court  of  Appeal  held  that  he  was  entitled  to  recover.  The 
grounds  of  the  decision  were  that  plaintiff  was  not  a  mere 
volunteer  ;  that  he  was,  in  the  words  of  Mellish,  L.J., 
*^  assisting  to  get  his  own  lieifer^'*  another  way  of  saying  that 
he  had  a  common  interest  with  the  defendants  in  the  work, 
and  the  implied  assent  was  assumed  from  the  knowledge  of 
the  defendants  that  they  had  not  provided  sufficient  porters 
to  do  the  work  without  assistance. 

"Yolenti  non  fit  injuria." — (Further  restriction  of 
employer's  liability.) — Another  serious  subtraction  from 
the  small  residuum  of  the  employers'  responsibility  at 
common  law  arose  from  a  recognition  that  what  is  often 
called  the  doctrine  of  "  volenti  non  Jit  injuria  "  applied 
to  the  relationship  of  master  and  workman.  The  result 
of  the  application  of  this  principle  was,  that  a  workman 
could  always  absolve  his  employer  from  the  consequences 
of  the  non-fulfilment  of  the  duty  of  care  imposed  upon 
him  by  the  common  law,  by  voluntarily  agreeing  that  as 
between  his  employer  and  himself  he  would  take  any  risks 
arising  from  the  breach  of  such  duty.  Further,  it  was 
held  that  such  a  contract  need  not  be  made  in  express 

(f*)  L.  R.  4  Ex.  254.  (y)  L.  R.  10  Q.  B.  298  ;  1  Q.  B.  D.  262. 

(a?)  L.  R.  6  Ex.  128. 
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terms,  but  conld  be  implied  from  the  conduct  of  the  work- 
man. The  operation  of  this  doctrine  had  been  much 
restricted  by  recent  decisions,  bnt,  as  we  shall  see  here- 
after (z)y  it  still  has  an  effect  upon  an  employer's  liability 
both  at  common  law  and  under  the  Employers'  Liability 
Act,  1880. 

Contribatory  ne^genoe.  —  (Further  restriction.)  — 
Lastly,  upon  this  subject,  an  employer  was  always  relieved 
from  the  consequences  of  the  breach  of  his  common  law 
duty  towards  his  workmen,  if  he  could  show  that  such 
workman  had  himself  been  guilty  of  negligence,  conducing 
in  a  substantial  degree  to  bring  about  the  result  for  which 
he  was  attempting  to  make  his  employer  responsible  ;  in 
other  words,  by  showing  that  the  workman  had  been  guilty 
of  contributory  negligence.  The  defence  is  still  open  to 
an  employer  if  sued  upon  his  common  law  liability,  or 
nnder  the  Employers*  Liability  Act,  1880  (a),  but  will 
avail  him  to  a  very  limited  extent  in  claims  made  under 
the  Workmen's  Compensation  Acts,  1897  and  1900. 

Summary  of  oommon  law  liability. — The  result  of 
what  we  have  already  stated  as  to  the  common  law 
liability  of  the  employer  now  existing,  may  be  summarised 
thus: 

The  employer  is  liable  to  his  workmen  for  the  conse- 
quences of  injury  caused  by  his  personal  negligence,  if 
judgment  is  recovered  against  him  during  his  lifetime. 
He  is  at  common  law  responsible  to  the  injured  workman 
only,  but  not  to  his  relatives  or  representatives.  He  is 
absolved  from  the  consequences  of  the  negligence  of 
those  to  whom  the  duties  of  management  of  his  business 
have  been  delegated,  and  for  injuries  to  the  workmen 
caused  by  fellow-workmen.  He  is  also  relieved  from 
liability  by  showing  that  the  injured  workman  agreed  to 
take  the  risk  arising  from  a  breach  of  his  common  law 

{z)  See  title — **  Volenti  nonfit  injuria,** poitj  p.  156. 
(a)  See  tide — **  Contributory  negligence/*  poHf  p.  167 
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duty,  or  by  showing  that  the  workman  contributed  to  bring 
about  the  injury  of  which  he  complains. 

Such  was  and  is  the  extent  of  an  employer's  liability  to 
his  workmen  before  the  passing  of  and  apart  from  the 
statutes  which  have  been  passed  afiFecting  it. 

Lord  Campbell's  Act.^— In  the  year  1845  was  passed 
an  Act  which  had  the  effect  of  restricting  pro  tanto  the 
defences  of  the  employer.  This  is  known  as  Lord  Camp- 
bell's Act,  or,  as  it  is  called  in  the  Workmen's  Compensa- 
tion Act,  1897,  "  The  Fatal  Accidents  Act,  1846  "  (6),  and 
is  an  Act  of  general  application.  By  its  incorporation 
into  the  Employers'  Liability  Act,  1880,  it  enables  the 
personal  representatives  of  a  workman,  as  of  any  other 
person,  whose  death  has  been  occasioned  by  the  wrongful 
act,  neglect,  or  default  of  another,  to  bring  an  action 
against  the  employer  or  other  person  guilty  of  such 
wrongful  act,  neglect,  or  default,  which  action  is  to  be 
for  the  benefit  of  the  relatives  of  the  deceased,  who  are 
enumerated  in  the  statute.  To  this  extent  the  doctrine  of 
actio  personalis  moritur  cum  persond  is  abrogated  (c). 

(>)  9  &  10  Vict.  c.  95. 

(o)  See  post,  Chapter  VI. — **  Action  under  Lord  Campbell's  Act " ;  also 
Act  itself,  and  Amendment  Act,  Appendix  B. 


(    25    ; 


CHAPTER  11. 


NECESSITY   FOR   THE    EMPLOYERS' 
LIABILITY  ACT,  1880. 

Beasons  for  Act. — The  doctrine  of  common  employ- 
ment, stated  to  have  been  "  erected  on  the  foundation  of 
general  policy  and  judicial  reasoning,^^  having  been  settled 
as  stated  in  the  last  chapter,  caused  much  dissatisfaction. 

The  increase  in  magnitude  of  private  business  under- 
takings, where  the  employer  took  but  small  share  in  the 
actual  management,  and  the  establishment  of  numerous 
companies  with  limited  liability,  where  the  employer  was 
merely  an  abstract  personality,  rendered  the  retention  of 
the  doctrine  of  common  employment  a  matter  of  great 
hardship  to  the  workmen.  In  consequence,  during  many 
years,  several  of  the  working  men's  associations,  and 
unions,  agitated  for  the  repeal  of  a  doctrine  which  they 
regarded  as  placing  the  classes  they  represented  in  an 
anomalous  and  unfair  position. 

Attempts  in  Pajpliament  to    settle   question. — The 

attention  of  Parliament  having  thas  been  called  to  the 
subject  in  the  year  1877,  a  committee  of  the  House  of 
Commons  was  appointed  to  take  limited  evidence  upon  the 
subject,  and  to  report  to  the  House.  To  that  committee 
a  bill,  already  prepared,  providing  for  the  total  abolition 
of  the  ^^  doctrine  of  common  employment, ^'  was  referred. 
The  committee  reported  that,  although  they  were  unable 
to  recommend  the  abolition  of  the  doctrine  of  common 
employment,  they  nevertheless  recommended  that  the 
existing  law  should  be  so  far  altered  as  to  make  the 
employer  responsible  for  the  acts  of  him  who  was  desig- 
nated "  vice-^master.^^ 
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Acting  upon  this  report,  the  government,  in  March, 
1879,  brought  in  a  bill — which  was  read  a  first  time — 
providing  that  corporations  should  be  liable  for  injuries 
caused  by  the  negligence  of  their  manager  or  managers  to 
workmen  in  the  employ  of  the  corporation. 

This  bill  was  withdrawn  on  July  30th  in  the  same  year, 
but  re-introduced  into  the  House  of  Lords  by  the  Lord 
Chancellor,  in  February,  1880,  and  referred  to  a  select 
committee,  which  never  met. 

The  Employers'  LiabiUty  Aot,  1880.— In  May,  1880, 
the  government  of  the  day  brought  in  the  bill,  which  has 
been  in  force  as  a  statute  from  January  1st,  1881,  under 
the  name  of  "  The  Employers'  Liability  Act,  1880  "  (a). 

The  Act  is,  indeed,  but  a  reproduction  of  a  bill  which 
had  been  brought  before  the  House  of  Commons  in  the 
preceding  year  by  Mr.  Brassey.  In  introducing  the  bill 
it  was  stated  that  the  object  of  the  government  was  "  to 
bring  back  the  law  to  what  it  was  supposed  to  be  in 
England  before  the  case  of  Priestley  v.  Fowler ^  and  in 
Scotland  up  to  the  decision  in  Tlie  Bartonshill  Coal 
Co.  V.  Reid  '^  (6). 

The  bill  was  considerably  altered  at  various  stages  of  its 
progress  through  Parliament  ;  the  alteration  of,  probably, 
the  greatest  practical  importance  being  occasioned  by  the 
acceptance  by  the  government  of  an  amendment,  increasing 
the  liability  of  railway  companies  (section!  1,  sub-section 
(5)(c)). 

The  duration  of  the  Act  was  limited  by  an  amendment, 
proposed  in  the  House  of  Lords,  to  seven  years  from  the 
day  of  its  coming  into  operation,  save  as  to  actions  which 
at  the  date  of  its  expiry  may  have  been  already  com- 
menced  thereunder.      Since    the    effluxion  of  the   time 

(a)  43  &  44  Vict.  c.  42. 

(J)  This  was  an  incorrect  statement ;  for  if  the  decision  in  the  case  of 
Priestley  v.  Finder  was  an  innovation  upon  the  common  law,  it  introduced 
the  "  doctrine  of  common  employment,"  which  doctrine  has  certainly  not 
been  abolished  by  the  present  Act. 

(r)  An  amendment  propo.^lng  to  take  entirely  from  railway  companies 
the  defence  of  "  common  employment/'  was  negatived. 
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limited,  it  has  been  kept  in  lOrce  by  being  inserted 
annually  in  the  Expiring  Laws  Continnance  Act.  For 
foU  text  of  the  Act,  see  post^  Appendix  A. 

Before  proceeding  to  a  close  investigation  of  its  various 
clauses,  we  may  summarise  the  changes  effected  by  it  as 
follows  : 

General  effeot  of  Aot. — Before  the  Act  was  passed  a 
workman  could  only  recover,  if  injured  in  his  employment, 
when  he  could  prove  that  the  employer  had  personally 
been  guilty  of  the  negligence  which  led  to  his  injury,  and 
which  in  the  case  of  large  employers  was  almost,  and  in 
the  case  of  corporations  quite,  impossible.  Now,  a  work- 
man is  prima  fade  entitled  to  recover  where  the  employer 
— be  he  private  employer  or  corporation — has  delegated 
his  duties  or  powers  of  superintendence  to  other  persons, 
and  such  other  persons  have  caused  injury  to  the  work- 
man by  negligently  performing  the  duties  and  powers 
delegated  to  them,  but  the  doctrine  of  common  employ- 
ment, save  in  so  far  as  it  is  thus  abrogated,  remains. 

Amount  of  compenBation  recoverable. — It  may  be 

convenient  to  notice  here  the  restriction  placed  by  the 
Act  upon  the  amount  of  damages  recoverable.  Section  3 
enacts  as  follows  : 

"  The  amount  of  compensation  recoverable  under  this 
Act  shall  not  exceed  such  sum  as  may  be  found  to  be 
equivalent  to  the  estimated  earnings,  during  the  three 
years  preceding  the  injury,  of  a  person  in  the  same  grade 
employed  during  those  years  in  the  like  employment  and 
in  the  district  in  which  the  workman  is  employed  at  the 
time  of  the  injury." 

Whether  the  action  is  brought  by  the  injured  workman 
himself,  or  by  his  widow  or  representatives,  under  Lord 
Campbell's  Act  the  greatest  amount  recoverable  is,  there- 
fore, three  years'  wages,  not  necessarily  of  the  plaintiff 
himself,  but  the  average  wages  of  such  a  workman  as  the 
plaintiff  in  the  plaintiff's  trade,  and  in  his  district,  for  the 
period  immediately  before  the  injury. 
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The  justice,  or  otherwise,  of  so  limiting  the  damages 
recoverable,  and  only  giving  what  in  some  cases  is  clearly 
inadequate  compensation,  is,  of  course,  a  question  for 
legislators  ;  but  the  working  of  the  Act  early  revealed  a 
great  hardship  in  the  case  of  children  operatives,  whose 
damages,  calculated  upon  the  rate  of  wages  paid  to  them 
at  the  time  of  the  injury — generally  a  few  shillings  weekly 
— has  often  only  amounted  to  a  sum  ridiculously  insignifi- 
cant (d). 

Meaning  of  term  "earnings." — It  has  been  decided 
under  this  section  (3)  of  the  Act,  that  a  jury  may  take 
into  consideration,  in  estimating  the  amount  of  a  work- 
man's loss,  the  wages  earned  by  him  when  working 
overtime  for  an  employer  other  than  the  employer  in 
whose  service  he  was  injured,  so  long  as  the  maximum 
limit  of  three  years'  wages  is  not  exceeded  (e). 

In  Noel  V.  Redruth  Foundry  Co.  (/),  it  was  held 
that  the  meaning  of  the  word  "earnings"  in  s.  3  of 
the  Act  includes  not  only  money,  but  other  things  capable 
of  being  turned  into  money  by  accurate  estimation,  such 
as  rent,  food,  or  clothes.  But  tuition,  such  as  an 
apprentice  receives  from  his  master,  as  part  consideration 
for  his  services,  was  decided  to  be  of  too  vague  a  character 
to  be  the  subject  of  pecuniary  valuation. 


(d)  The  author  has  himself  had  experience  of  cases  of  injury  to  children 
of  so  serious  a  character  as  to  deprive  them  for  life  of  the  power  to  earn 
wages  by  manual  labour,  and  where  the  full  amount  of  three  years'  wages 
has  been  under  £30.  He  brought  this  grievance  to  the  notice  of  the  Select 
Committee  of  the  House  of  Commons,  which  sat,  in  1886,  to  inquire  into 
the  working  of  the  present  Act,  and  suggested  that  in  the  case  of  children 
the  amount  recoverable  should  be  *'  three  years'  wages,  or  £150,  whichever 
should  be  greater."  The  committee  adopted  this  recommendation,  and  in 
the  bill  which  was  introduced  annually  by  the  government  of  1895,  the 
proposed  limit  was  "  three  years'  wages,  or  £250,  whichever  should  be 
greater."  See  Noel  v.  Bedruth  Foundry  Co.,  supra^  where  it  was  held 
that  an  appentice  could  only  recover  three  years'  wages  at  the  rate  he  was 
receiving  during  his  apprenticeship. 

(e)  Bortick  v.  Head,  Wrightson  4"  Co.,  58  L.  T.  909  ;  2  T.  L.  R.  103. 

(/)  [1896]  1  Q.  B.  453  ;  74  L.  T.  196  ;  65  L.  J.  Q.  B.  330.  See  also 
Bimghton  v.  Sutton  Heath,  etc.  Collieries  Co.,  [1901]  IQ.  B.  93,and 
post,  p.  317. 
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No  penalty  reooTerable. — It  must  also  be  noticed,  that 
the  Act  itself  provides  (s.  5)  that  no  penalty  can  be  claimed 
under  any  Act  of  Parliament  when,  in  respect  of  the  same 
injury,  an  action  has  been  brought  under  the  Employers' 
Liability  Act,  and  further  that  if  a  statutory  penalty  has 
been  claimed,  and  paid,  before  the  action  is  brought,  this 
does  not  constitute  a  bar  to  the  action,  although  the  penalty 
paid  must  be  deducted  from  the  damages  awarded  (^). 

It  follows  from  this  section,  and  the  decision  in  Groves  v. 
Wimbome^  ante,  P«  7,  that  the  fact  of  a  statute  imposing 
a  penalty  for  the  breach  of  its  provisions,  does  not  prevent 
a  workman  who  has  suffered  personal  injury  from  such 
breach,  from  bringing  an  action  for  compensation  either 
at  common  law  or  under  the  Employers'  Liability  Act, 
1880. 

Where  there  has  been  a  breach  of  the  Factory  Acts,  to 
which  a  penalty  is  attached,  the  fact  that  a  workman 
injured  thereby  was  guilty  of  such  amount  of  contributory 
negligence  as  would  disentitle  him  to  recover  damages  for 
such  breach,  does  not  prevent  the  penalty  being  inflicted 
upon  the  employer.  This  is  so,  even  where  the  workman 
who  might  be  entitled  to  receive  part  of  the  penalty  under 
the  statute  is  by  his  conduct  disentitled  to  it  {Blenkinsop  v. 
Ogden)  (A). 

(y)  As  to  a  statotorj  penalty  for  negligence  causing  injary — see  the 
Factory  and  Workshop  Act,  1901,  s.  136  ;  Coal  Mines  Regulation  Act,  1887 
(50  &  51  Vict.  c.  58),  s.  70 ;  Metalliferoas  Mines  Regulation  Act,  1872 
(35  &  36  Vict.  c.  77),  s.  88. 

(h)  [1898]  1  Q.  B.  783  ;  67  L.  J.  Q.  B.  537  ;  78  L.  T.  554. 
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EMPLOYERS'  LIABILITY  ACT,   1880. 
(43  &  44  Vict.  c.  42.) 

Scope  of  Employers'  Liability  Aot  mismiderstood. — 

The  scope  and  effect  of  the  Employers'  Liability  Act  of 
1880  has  been  greatly  misunderstood.  Before,  and  for 
some  time  after  its  passing,  it  was  looked  upon  with 
something  like  terror,  and  spoken  of  as  a  measure  of 
such  revolutionary  tendency  as  likely  to  seriously  disturb 
the  trade  of  the  country.  Such  fears  were  always 
groundless  and  have  certainly  never  been  realised.  They 
generally  arose  from  a  very  imperfect  knowledge  of  the 
existing  law,  and  of  the  end  aimed  at  by  the  Act.  In 
reality  the  only  object  of  the  Act  was  to  deprive  an 
employer — ^and  this  only  to  a  partial  extent — of  the  right 
to  set  up  the  defence  of  common  employment  when  sued 
by  a  workman  who  had  received  personal  injury. 

Real  effect  of  Act. — ^The  effect  of  the  whole  statute  is 
well  stated  by  A.  L.  Smith,  J.,  in  his  judgment  in  the  case 
of  Wehlin  v.  Ballard  (a),  thus  :  "  The  workman,  when  he 
sues  his  master  under  the  provisions  of  the  Act  for  any  of 
the  five  matters  designated  in  it,  shall  be  in  the  position 
of  one  of  the  public  suing,  and  shall  not  be  in  the  position 
a  servant  theretofore  wa5,  when  he  sued  his  master  ;  in 
other  words,  that  the  master  shall  have  all  the  defences 
he  theretofore  had  against  any  one  of  the  public  suing  him, 
but  shall  not  have  the  special  defences  (6)  he  theretofore 
had  when  sued  by  his  servant." 

(a)  17  Q.  B.  D.  125. 

(&)  This  should  be  defence,  for  there  is  only  one  defence,  yiz.,  that  of 
common  employment,  of  which  the  Act  deprives  him. 


RBAL   KFFKCT   OF   ACT.  31 

No  special  privilege  is  given  either  to  the  workman  or 
his  representatives.  By  the  very  words  of  the  Act  (s.  1) 
he  and  they  are  to  have,  in  cases  where  the  Act  applies, 
^^  the  same  right  of  compensation  and  remedies  against  the 
employer  as  if  the  workman  had  not  been  a  workman  of 
nor  in  the  service  of  the  employer,  nor  engaged  in  his 
work." 

As  stated  by  BowEN,  L.J.,  in  the  case  of  Thomas  v. 
Quartermaine  (c)  :  "  An  enactment  which  distinctly 
declares  that  the  workman  is  to  have  the  same  rights  as 
if  he  were  not  a  workman,  cannot,  except  by  violent 
distension  of  its  terms,  be  strained  into  an  enactment  that 
the  workman  is  to  have  the  same  rights  as  if  he  were  not 
a  workman,  and  other  rights  in  addition." 

It  follows,  therefore,  that  the  same  defences,  and  to  the 
same  extent,  are  open  to  the  employer  as  would  be  open 
to  him  were  the  action  brought  against  him  by  a  stranger, 
and  this  in  addition  to  defences  founded  upon  the  Act 
itself. 

This  naturally  leads  ns  to  consider  what  are  the  defences 
which  could  be  set  up  by  an  employer  to  an  action  brought 
against  him  by  a  stranger,  {.e,,  by  one  not  connected  with 
him  by  any  contract  of  service.  This  we  propose  to  deal 
with,  and  then  to  consider  the  various  questions  necessary, 
to  be  considered  by  a  workman  or  his  advisers  before 
bringing  an  action  under  the  Employers'  Liability  Act, 
1880,  and  which,  for  the  sake  of  convenience,  we  treat  of 
interrogatively  in  sections,  each  containing  an  inquiry  or 
query  of  importance.  As  it  has  been  found  impossible  to 
follow  this  course  in  such  a  way  as  that  each  inquiry  shall 
exhaust  the  subject  of  which  it  deals,  it  is  recommended 
to  the  professional  reader,  contemplating  bringing  or 
defending  an  action,  that  he  should  at  all  events  glance 
at  all  the  inquiries  before  he  takes  any  step  in  the 
action. 

(O  18  Q.  B.  D.  686  ;  56  L.  J.  Q.  B.  841  ;  57  L.  T.  637. 
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1. — Would  the  plaintiff  have   been  entitled  if 
he  had  been  a  stranqer  ? 

Or,  in  other  words  :  If  the  plaintiff  had  not  been  in 
the  defendant's  employment  at  the  time  he  sustained 
the  injury,  would  he  have  had  a  good  cause  of 
action  ? 

Any  defence  which  could  be  set  up  against  a  member 
of  the  public,  suing  in  respect  of  negligence,  may  be  set 
up  as  an  answer  to  an  action  under  this  Act.  The  most 
usual  of  these  defences  are  : 

(a.)    Tliat  the  act  of  the  servant  causing  the  injury  was 

committed  wilfully, 
(b.)    Tliat  the  servant^  when  he  occasioned  the  injury^  was 

not  acting  within  the  scope  of  his  employment. 
(o.)    That  the  injury  was  unavoidable^  or  not  caused  by 

negligence. 
(d.)   That  the  injured  person  was  a  trespasser^  or  mere 

licensee. 
(e.)    That  tlie  injured  person  was  himself  guilty  of  negli- 
gence contributing  to  bring  about  his  own  injury. 
(f.)    Tliat  the  injured  person  voluntarily  took  the  risk  of 

that  which  caused  tlie  injury.    *'  Volenti  non  fU 

injuria. 

(a.)    Wilful  act. 

The  general  rule  is  that  the  master  is  never  liable  for 
the  wilful  wrongdoing  of  his  servant. 

If  it  can  be  shown  that  the  servant  was  acting  without 
his  master's  authority,  either  express  or  implied,  and  that 
he  caused  the  injury  to  gratify  his  own  personal  spite  or 
feeling,  and  not  merely  to  further  his  master's  interests  by 
wrong,  the  action  can  be  brought  against  the  servant 
himself,  but  not  against  his  master  {d). 

One  action  at  the  least  (unreported)  brought  under  this 
Act  has  failed,  upon  the  ground  that  the  act  of  the  servant 

(<i)  Croft  T.  Alison,  4  B.  &  A.  690  ;  M'Manus  v.  Cricket^  1  East,  106. 
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causing  the  injury  was  wilful.  The  arguments  in  the 
case  were  amusing,  although  the  injury  was  a  serious  one. 
The  action  was  brought  against  a  master  stevedore,  alleging 
negligence  on  the  part  of  his  foreman  in  the  course  of  the 
superintendence  of  the  work.  The  plaintiff  was  one  of 
the  gang  of  stevedores,  and  was  working  in  the  hold  of  a 
vessel,  and  apparently  not  to  the  foreman's  satisfaction. 
The  foreman  then  said  to  a  man  standing  by  him  on  the 
deck,  "  Get  hold  of  a  block  of  wood,  and  chuck  it  down 

on  his ^head."     This  order   was  obeyed   only   too 

promptly  and  literally,  and  a  large  block  of  wood,  about 
ten  to  fifteen  pounds  in  weight,  thrown  down,  fracturing 
the  skull  of  the  unfortunate  labourer.  A  Divisional  Court 
held  the  employer  not  liable,  and  probably  few  will  question 
the  correctness  of  the  decision. 


(b.)  Servant  acting  outside  scope  of  authority, 

K  the  servant,  in  causing  the  injury,  was  acting  outside 
the  scope  of  his  employment,  the  master  is  not  responsible. 

This  does  not  mean    that    the    master   is   exonerated 
merely  from  the  fact  that  the  servant  was  doing  what 
he  was  forbidden  to  do.     The  true  rule  is,  as  stated  by 
CocKBURN,  C.J.,  in  Storey  v.  Ashton  {e),  where  he  says., 
"  The  master  is  responsible  only  so  long  as  the  servant 
can  be  said  to  be  doing  the  act,  in  the  doing  of  which  he 
is  guilty  of  negligence  in  the  course  of  his  employment 
as  servant.     I  am  far  from  saying  that  if  a  servant,  when 
driving  on  his  master's  business,  took  a  somewhat  longer 
road  than  necessary,  that  owing  to  this  deviation,  he  would 
cease  to  be  in  the  employment  of  the  master,  so  as  to 
divest  the   latter  of  all  liability  ;  in  such  cases  it  is  a 
question  of  degree  how  far  the  deviation  could  be  considered 
a  separate  journey," 

In  the  above  case  it  was  held  that  a  servant  who  ought 
to  have  driven  his  master's  cart  direct  from  the  Minories 
to  Blackheath  and  back,  yet  on  his  way  home  made  a 

(O  L.  11.  4  Q.  B.  476. 

E.L.  D 
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detour  to  perform  an  errand  for  a  friend  of  his  own,  and 
whilst  on  such  detour  injured  the  plaintiff,  could  not  make 
his  master  liable  as  he  was  not  at  the  time  acting  within 
the  scope  of  his  employment. 

Upon  the  same  subject  Maule,  J.,  has  said  :  "  The 
master  is  liable  even  though  the  servant,  in  the  per- 
formance of  his  duty,  is  guilty  of  a  deviation  or  a  failure 
to  perform  it  in  the  strictest  and  most  convenient  manner. 
But  where  the  servant,  instead  of  doing  that  which  he  was 
employed  to  do,  does  something  which  he  is  not  employed 
to  do  at  all,  the  master  cannot  be  said  to  do  it  by  his 
servant"  (/). 

A  high  legal  authority,  Parke,  B.,  applies  the  same 
principle,  to  decide  the  master's  liability,  in  the  case  of 
Joel  y,  Morrison  {g)^  saying:  "If  he  (the  servant)  was 
going  out  of  his  way  against  his  master's  implied  com- 
mands when  driving  on  his  master's  business  he  will  make 
his  master  liable,  but  if  he  was  going  on  a  frolic  of  his  own, 
without  being  at  all  on  his  master's  business,  the  master 
will  not  be  liable." 

In  strict  conformity  with  the  principle  last  mentioned 
was  the  decision  in  Bums  v.  Poulsom  (//).  In  this  case  a 
stevedore  who  was  engaged  to  load  a  vessel  with  iron  rails 
employed  a  foreman  whose  duty  was  to  carry  the  rails 
from  the  quay  to  the  ship  after  they  were  placed  upon  the 
quay  by  the  carman.  The  carman  not  unloading  to  the 
foreman's  satisfaction,  the  foreman  got  into  the  cart  and 
himself  threw  the  rails  out,  and  in  so  doing  caused  injury 
to  a  passing  stranger.  In  this  case  it  was  contended,  that 
as  the  foreman  was  doing  what  was  in  nowise  within  the 
terms  of  his  contract  with  his  employer,  he  could  not  be 
said  to  be  acting  within  the  scope  of  his  employment.  It 
was  held,  however,  that  although  he  might  have  exceedoil 
his  strict  duties,  he  was  yet  acting  within  the  scope  of  his 
employment,  and  made  his  employer  responsible. 

(/)  Mitchell  V.  Cragsweller,  13  C.  B.  237.  O)  6  C.  &  P.  503. 

(li)  L.  R.  8  C.  P.  563.  See  also  Hatch  v.  London  and  North  Western 
Hail.  Co.,  15  T.  L.  R.  246 ;  Xni/;ht  v.  North  Mftropolitan  Tram  Co., 
14  T.  L.  R.  286  ;  Jones  v.  Scnllard,  14  T.  L.  R.  580  ;  Beard  v.  Lmdon 
General  Omnibus  Co,.  [1900]  2  Q.  B.  530  ;  EngelJiart  v.  Farrant,  [1897] 
I  Q.  B.  240  ;  Dyer  t.  Afunday,  [1895]  1  Q.  B.  742. 
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In  all  cases  the  qnestion  would  appear  to  be  one  of  fact, 
as  to  whether  the  servant  at  the  time  he  caused  the  injury- 
was  acting  entirely  outside  his  master's  business,  or  was 
only,  whilst  engaged  in  such  business^  doing  an  act  unneces- 
sary for  the  master's  service,  and  which  had  been  expressly 
or  impliedly  forbidden  by  the  master.  In  the  former  case 
he  cannot  make  his  master  liable  ;  in  the  latter  he  may 
do  so. 

The  latter  part  of  this  proposition  is  strongly  illustrated 
by  the  case  of  Limpus  v.  London  General  Omnilms  Co,  (J). 
In  that  case  an  omnibus  driver,  contrary  to  the  express 
commands  of  his  company,  endeavoured  to  race  the 
plaintiff's  omnibus  and  obstruct  its  passage,  whereby  the 
plaintiff's  omnibus  was  overturned.  The  Court  of  Ex- 
chequer Chamber,  by  a  majority,  held  the  defendant 
company  liable  for  the  act  of  the  driver,  virtually  deciding, 
that  although  the  servant's  act  was  forbidden  by  the 
employers,  it  was  nevertheless  not  so  entirely  outside  the 
scope  of  the  servant's  authority  as  to  become  his  act  alone, 
and  not  the  act  of  the  master. 

The  question  whether  or  not  the  act  of  the  servant  which 
is  disavowed  by  his  master,  was  done  within  the  scope  of 
the  authority,  is  a  question  for  the  jury  (Jc), 

It  may  be  of  assistance  in  deciding  the  question,  as  to 
whether  the  act  causing  the  injury  really  was  entirely 
utside  the  master's  business,  to  discover  the  condition  of 
mind  or  intention  of  the  servant  himself.  Could  the 
servant,  although  he  might  know  that  he  had  not  been 
employed  to  do  such  act,  or  to  do  it  in  such  manner,  yet 
reasonably  have  thought  that  in  so  doing  he  was  really 
acting  for  his  master,  and  not  for  himself  ?  If  this  were 
so,  it  is  believed  that  it  would  be  by  no  means  an  unim- 
portant element  in  fixing  the  master  with  liability,  although 
we  do  not  assert  that  it  would  be  of  itself  sufficient  (2). 

(0  1  H.  &  C.  526 ;  32  L.  J.  Ezch.  34. 

(i)  GiUs  V.  Taff  Vale  Rail,  Co,,  2  E.  &  B.  822. 

(0  See  farther,  Poultou  y.  The  London  and  South  Western  Rail,  Oo,y 
36  L.  J.  Q.  B.  294  ;  Mitchell  v.  Crassweller,  13  C.  B.  237  ;  Whatman^, 
Pearwn^  L.  B.  3  C.  F.  422,  which  case  is  somewhat  irreconcilable  with 

d2 
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(o.)   Th(U  the  injury  was  unavoidable  or  not  caused 

hy  negligence^ 

Where  a  master  takes  all  snch  precautions  as  a  man  of 
ordinary  prudence  and  skill,  exercising  reasonable  foresight, 
would  use  to  avert  danger,  he  is  not  responsible  because  he 
may  have  omitted  some  possible  precaution,  which  the  after 
events  suggest  he  might  have  resorted  to. 

This  rule,  which  limits  the  direct  liability  of  a  master, 
equally  protects  him  if  injury  is  caused  through  his  servant 
not  taking  every  possible  precaution. 

A  person  is  not  responsible  for  latent  defects  in 
machinery,  which  could  not  have  been  discovered  pre- 
viously to  the  accident,  for  snch  cases  are  regarded  as 
inevitable  (m). 

Likewise,  if  the  injury  was  occasioned  by  the  act  of  God, 
as  through  lightning  or  tempest,  or  by  the  King's  enemies, 
it  is  regarded  as  inevitable  accident,  and  the  master  is  not 
liable.  For  an  event  to  be,  in  the  legal  sense  of  the  term, 
an  act  of  God,  it  is  not  necessary  that  it  should  never  have 
happened  before,  but  it  is  sufficient  that  its  happening 
could  not  reasonably  have  been  anticipated  (n). 

By  the  King's  enemies  are  meant  the  public  enemies 
of  a  reigning  Sovereign,  and  not  mere  private  rioters  or 
depredators  who  may  be  making  war  against  the  peace  of 
the  Sovereign  in  his  own  dominions  (o).  Although  such 
persons  do  not  come  under  the  term  "King's  enemies,*' 
yet  any  such  acts  if  amounting  to  vis  major  would  absolve 
a  defendant  sued  for  personal  injury  either  by  a  stranger 

the  others  ;  Whiteley  v.  Pepper,  2  Q.  B.  D.  276  ;  Rayner  v.  Mitchell^ 
2  C.  P.  D.  357  ;  Bayley  v.  The  Manchester,  Sheffield  and  Lincolnshire 
Rail,  Co,y  L.  R.  8  C.  P,  148  ;  42  L.  J.  C.  P.  78  ;  SevTnour  v.  Greenwood, 
6  H.  &  N.  859  ;  Stevens  v.  Woodward,  6  Q.  B.  D,  818  ;  Oioilliam  ▼. 
Twist,  [1895]  2  Q.  B.  84. 

(m)  Readhead  ▼.  The  Midland  Rail,  Co,,  L.  R.  2  Q.  B.  412 ;  L.  R. 
4  Q.  B.  (Ex.  Ch.)  379  ;  Rich^irdson  v.  The  Q-reat  Eastern  Rail,  Co.^ 
1  C.  P.  D.  342  ;  Stokes  v.  The  Eastern  Counties  Rail.  Co.,  2  F.  &  F.  691. 

(n)  The  Nitrate- Phosphate  Chemical  Co.  v.  The  Lojidon  and  8t, 
Xatherinc's  Booh  Co.,  9  Ch.  D.  503  ;  Vaughan  v,  Taff  Vale  Rail,  Co., 
6  H.  &  N.  679. 

(p)  Russell  V.  Niemann,  17  C.  B.  (n.s.)  163. 


POSITION   OF  LICENSEE.  37 

or  one  of  his  ovn  servants,  upon  the  ground  that  the 
actions  must  be  founded  upon  negUgence,  which  in  such 
a  case  would  be  absent. 

All  actions  for  damages  for  personal  injury  in  the 
absence  of  a  contract  must  be  founded  upon  the  breach 
of  a  duty  owed  to  the  person  suffering  the  injury.  Where 
there  has  been  no  breach  of  the  only  duty  which  the  law 
imposes,  viz.,  the  duty  to  take  reasonable  care  either  on 
the  part  of  the  person  unfortunately  occasioning  the 
injury,  or  his  superior  answerable  for  his  default,  there 
can  be  no  legal  liability. 


(d.)   That  the  injured  person  was  a  trespasser^  or 

mere  licensee. 

If  the  plaintiff  met  with  his  injury  at  a  place  where  he 
either  had  no  business  to  be,  or  where  he  was  to  suit 
his  own  convenience,  and  with  the  mere  license  of  the 
defendant,  he  cannot  recover  if  accidentally  injured  either 
by  the  defendant's  own  act,  or  by  that  of  his  servants  {p). 

A  wilful  trespasser  cannot  recover,  for  the  law  gives  no 
compensation  to  wrongdoers. 

The  reason  is,  that  negligence  being  only  a  breach  of 
dniy  which  the  law  attaches  to  certain  relationships,  there 
is  no  duty  at  all  owed  to  a  person  who  occupies  the  position 
of  a  trespasser  or  (except  not  to  entrap  him)  a  bare 
licensee,  and,  consequently,  quoad  such  person,  there  can 
be  no  negligence. 

The  latter  principle  is  fully  discussed  in  the  case  of 
Southcote  V.  Stanley  (^),  where  the  plaintiff  was  a  guest 
of  the  defendant's,  and  when  leaving  the  house  a  loose 
pane  of  glass  fell  from  the  door  as  he  was  pushing  it  open 
and  cut  him.  It  was  held  that  he  could  not  recover, 
Bramwell,  B.,  intimating  that  if  the  plaintiff  had  been 
at  the  house  upon  business,  or  if  he  had   been  injured 

( J?)  SuHiaan  y.  Waters^  14  Ir.  C.  L.  R.  (N.S.)  460. 
ig)  1  H.  &  N.  247. 
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by  anything   in  the   nature   of  a  trap,   he   could  have 
recovered  (r). 

Upon  the  same  ground  did  the  plaintiff  fail  in  the  case 
of  Gautret  v.  Egerton  (5),  where  the  defendant  possessed 
land,  with  canals,  cuttings  and  bridges  across  the  same  ; 
which  land  and  bridges  were  used,  with  his  permission, 
by  persons  passing  to  the  docks,  and  one  of  which  bridges, 
being  unsafe,  occasioned  the  injury  in  respect  of  which  the 
action  was  brought.  Willbs,  J.,  in  giving  judgment  for 
the  defendant,  said  :  "  The  dedication  by  the  defendant 
of  his  land  was  in  the  character  of  a  gift.  The  principle 
of  law  as  to  gifts  is  that  the  giver  is  not  responsible  for 
damage  from  insecurity  of  the  thing,  unless  he  knew  its 
evil  character,  and  omitted  to  give  notice  of  the  same  to 
the  donee"  {t). 

In  Burchell  v.  Hichisson  (u),  a  girl  having  to  call  upon 
business  at  a  certain  house,  took  with  her  a  little  boy  four 
years  old,  who,  in  consequence  of  the  defective  state  of 
the  area  railings  in  front  of  the  house,  fell  through  and 
was  injured.  In  an  action  against  the  occupier  of  the 
house  it  was  held  that  the  child  could  not  recover,  that  he 
was  at  the  most  a  mere  licensee  on  the  premises,  and  the 
occupier  was  under  no  duty  to  take  measures  to  ensure  his 
safety. 

Batchelor  v.  Fortescue  {x)  was  another  case  in  which 
this  principle  was  carefully  considered.  It  was  an 
action  brought  under  Lord  Campbell's  Act,  by  the  widow 
of  a  man  who  had  been  killed  whilst  upon  land  in  the 
occupajkion  of  the  defendant.  The  defendant's  workmen 
were  excavating,  and  drawing  up  the  earth  excavated  in  a 
large  bucket  by  means  of  a  steam  crane.  The  deceased 
man,  who  had  been  engaged  by  a  builder  to  watch  some 


(r)  See,  as  to  a  person  coming  to  premises  upon  business,  the  case  of 
Indermaur  v.  Dameit,  L.  R.  1  C.  P.  274  ;  2  C.  P.  (Ex.  Ch.)  311  ;  and 
White  V.  FraMe,  2  C.  P.  D.  308  ;  46  L.  J.  C.  P.  823. 

(*)  L.  R.  2  C.  P.  371. 

(0  See  Boleh  v.  Smith,  7  H.  &  N.  736  ;  Robertson  v.  Jdafnson,  24  Sc. 
Sess.  Cas.  (2nd  series),  p.  196. 
(tf)  60  L.  J.  Q.  B.  101.  (a?)  11  Q.  B.  D.  474. 
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unfinished  buildings,  and  who  had  nothing  to  do  with 
defendant's  work  or  workmen,  stood  watching  the  progri^M 
of  the  work  in  such  a  position  that  he  allowed  the  loaded 
bucket  to  pass  a  few  feet  above  his  head.  The  chain 
suddenly  broke,  and  the  bucket  fell  and  killed  him.  The 
judge  who  tried  the  action  non-suited  the  plaintiff ;  and  this 
non-suit  was  upheld,  first  by  a  Divisional  Court,  and  after- 
wards by  the  Court  of  Appeal,  upon  the  ground  that  the 
deceased  man  was  at  the  most  a  mere  licensee,  that  he 
stood  where  he  did  subject  to  all  the  risks  of  the  position, 
and  that  his  widow  could  not  recover  ;  Lord  EsHBB 
saying,  '^  the  defendant  owed  no  duty  to  the  deceased,  and 
had  never  undertaken  with  him  that  his  servants  should 
not  be  guilty  of  negligence." 

This  case  was  followed  and  approved  by  the  (Jourt  of 
Appeal  in  Tolhausen  v.  Davies  (y), 

Dnty  arising  from  oontraot. — Upon  somewhat  similar 
reasoning  was  founded  a  principle  applied  in  some  of  the 
older  cases,  that  a  vendor  or  supplier  of  articles  to  be  used 
for  a  special  purpose,  even  when  sold  or  supplied  with  a 
warranty,  owed  no  duty — at  all  events  in  the  absence  of 
fraud — except  to  the  person  himself  to  whom  such  articles 
were  supplied  or  to  whom  the  warranty  was  given. 

This  was  distinctly  laid  down  in  Winterhottom  v. 
Wright  (c),  where  the  plaintiff,  the  driver  of  a  mail  coach, 
sued  the  defendant,  who  provided  a  coach  for  the  purpose 
of  carrying  the  mails,  and  therefore  necessarily  for  the 
purpose  of  being  driven  by  someone,  for  having  supplied  a 
defective  coach.  The  contract  to  provide  proper  coaches 
was  made  by  the  defendant  with  the  Postmaster-General. 
It  was  held  that  the  plaintiff  could  not  recover,  upon  the 
ground  that  the  defendant  owed  no  duty  to  the  plaintiff, 
and  that  unless  the  operation  of  such  contracts  as  these 
was  confined  to  the  parties  who  entered  into  them  ''  the 
most  absurd  and  outrageous  consequences  would  ensue." 

(y)  57  L.  J.  Q.  B.  392  ;  58  L.  J.  Q.  B.  98.    See  also  Mamey  v.  8ecU, 
«8  L  J.  Q.  B.  736. 

(«)  10  M.  &  W.  109. 
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In  the  case  of  George  v.  Shevington  (a)  almost  the 
reverse  was  decided.  There  the  plaintiff's  husband  pur* 
chased  a  chemical  compound  from  the  defendant,  as  a  hair 
Wash  for  his  wife.  This  proved  to  be  deleterious,  and  the 
plaintiff^s  wife  was  injured.  The  Court  of  Exchequer  held 
that  the  wife  could  maintain  an  action. 

The  case  of  Langridge  v.  Levy  (6),  where  a  man  bought 
a  gun  for  the  use  of  himself  and  his  sons,  and  the  gun 
exploding  and  injuring  one  of  the  sons,  the  defendant  was 
held  liable,  was  decided  upon  the  ground  of  fraud,  the 
defendant  having  warranted  the  gun  to  have  been  made  by 
a  celebrated  gunmaker.  This  decision  cannot  really  be 
siid  to  have  turned  upon  the  question  of  duty  owed  to 
the  plaintiff,  though  generally  cited  as  a  case  bearing  upon 
this  question. 

The  case  of  Longmeid  v.  Holliday  (c),  where  the  decision 
was  that  the  defendant  was  not  liable  for  the  result  of  the 
bursting  of  a  patent  lamp,  which  injured  the  wife  of  the 
purchaser,  was  based  on  the  absence  of  either  fraud  or 
negligence,  and  upon  the  ground  that  the  implied  warranty 
could  not  in  this  particular  case  be  said  to  be  so  extensive 
as  to  make  the  defendant  liable.  This  appears  to  have 
been  a  decision  upon  an  extreme  state  of  facts,  not  founded 
upon,  indeed  rather  inconsistent  with,  the  principle  sup- 
posed at  the  time  to  govern  that  class  of  case. 

Decision  in  Heaven  v.  Pender. — In  the  year  1883,  was 
decided  by  the  Court  of  Appeal  the  important  case  of 
Heaven  v.  Pender  (d).  The  case  came  up  on  appeal  from 
the  judgment  of  the  Queen's  Bench  Division  directing 
judgment  to  be  entered  for  the  defendant  on  the  ground 
that  the  defendant  could  not  be  made  liable  under  the 
following  facts  :  The  plaintiff  was  employed  by  G.,  who 
had  contracted  with  a  shipowner  to  paint  a  ship  which  was 
lying  in  the  defendant's   dry  dock.     The  defendant  had 

(a)  L.  R.  5  Ex.  1 ;  39  L.  J.  Ex.  8  ;  21  L.  T.  495  ;  18  W.  R.  118. 

(^)  2  M.  &  W.  619  ;  4  M.  &  W.  337. 

(<t)  6  Ex.  761 ;  20  L.  J.  Ex.  430. 

(d)   11  Q.  B.  D.  503  ;  52  L.  J.  Q.  B.  702  ;  49  L.  T.  357. 
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contracted  with  the  shipowner  to  erect  staging  round 
the  ship  for  the  purposes  of  the  painting,  which  staging 
it  was  known  would  necessarily  be  used  by  the  painter  and 
his  workmen.  One  of  the  ropes  of  the  staging  was 
defective  and  the  defendant  was  guilty  of  negligence  in 
supplying  this  rope  for  the  purpose.  While  the  plaintiff 
was  standing  on  the  staging  engaged  in  painting  the  ship^ 
the  rope  broke,  and  he  was  injured.  The  Court  of  Appeal 
held,  reversing  the  judgment  of  the  Queen's  Bench 
Division,  that  the  defendant  was  liable  for  the  injury  so 
caused  to  the  plaintiff. 

Here,  then,  we  have  the  question  clearly  raised  whether 
the  legal  duty  of  the  supplier  of  an  article,  supplied  for  a 
particular  purpose,  is  limited  to  the  person  or  persons  with 
whom  he  contracts,  or  whether  it  extends  to  others  who 
necessarily  use  the  article  for  the  purpose  for  which  it  was 
supplied. 

All  the  previous  cases  on  the  subject  were  cited,  and  it 
was  contended  on  defendant's  behalf  that  as  any  liability 
on  his  part  could  only  arise  out  of  the  contract  to  supply 
the  rope,  the  plaintiff,  who  was  no  party  to  this  contract, 
could  not  recover. 

It  was  argued  that  all  the  earlier  cases  recognised 
this  principle,  that  it  was  expressly  laid  down,  as  indeed  it 
appears  to  have  been  in  Winterhottom  v.  Wright  (e),  and 
that  the  only  case  inconsistent  with  its  application  was  that 
of  George  v.  Skevington  (/). 

The  Court  of  Appeal,  however,  chose  to  follow  the 
decision  in  George  v.  Skevington  and  to  reject  that  in 
Winterhottom  v.  Wright^  and  Lord  EsHER  laid  down  the 
following  general,  and  very  important,  principle,  which 
although  neither  assented  to,  nor  dissented  from,  by  the 
other  members  of  the  court,  appears  to  us  to  have  been 
the  only  principle  upon  which  the  decision — a  decision  of 
the  whole  court— could  logically  have  been  founded.  He 
:4ays  :  "  The  proposition  which  these  recognised  cases  sug- 
gest, and  which  is  therefore  to  be  deduced  from  them  is,  that 

(e)  Ante,  p.  89.  (/)  Ante,  p.  40. 
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whenever  one  person  is  by  circumstances  placed  in  such  a 
position  with  regard  to  another,  that  everyone  of  ordinary 
sense  who  did  think  would  at  once  recognise  that  if  he  did 
not  use  ordinary  care  and  skill  in  his  own  conduct,  with 
regard  to  those  circumstances,  he  would  cause  danger  of 
injury  to  the  person  or  property  of  the  other,  a  duty  arises 
to  use  ordinary  care  and  skill  to  avoid  such  danger." 

This  decision,  so  often  now  relied  upon,  has  proved  of 
vast  and  daily  importance  to  workmen,  who  so  constantly 
have  to  work  with  articles  or  upon  erections,  such  as 
scaflFolds,  etc.,  supplied  or  made  by  third  parties  not  under 
contract  with  them,  but  usually  under  contract  with  their 
employers.  If,  applying  the  decision  in  Heaven  v.  Pender^ 
workmen  are  necessarily  brought  into  contact  with  the 
articles  so  supplied  —  in  other  words,  if  such  things, 
although  not  supplied  to^  are  supplied  for  them — ^then  if 
injury  results  from  thoir  deficiency,  such  workmen  have  a 
common  law  right  of  action  against  the  supplier,  and  this 
quite  apart  from  any  right  given  by  the  Employers' 
Liability  Act  in  respect  of  defective  plant  used  by  their 
employers  (</). 


(e.)  That  the  injured  person  was  himself  guilty  of  negligence 
contributiiig  to  bring  about  his  own  injury. 

The  next  ground  of  defence  available  to  the  employer 
equally  against  a  workman  as  against  a  stranger  is,  that 
the  plaintiff  was  himself  guilty  of  negligence,  contributing 
to  bring  about  his  own  injury.  This  doctrine,  so  well  known 
as  the  doctrine  of  contributory  negligence,  is  considered 
later  (see  title — "  Contributory  Negligence,"  pos^  p.  167)  ; 
but  we  may  notice  here,  that  for  some  time  after  the 
Employers'  Liability  Act  was  in  operation,  attempts  were 
made  to  show  that  this  doctrine  of  contributory  negligence 
did  not  extend  to  workmen  injured  under  circumstances 

(^)  Chadtolch  v.  Elderslie  Steamship  Co.  (1898),  25  R.  730;  and  see 
case  of  HeaTt'H  v.  Pender^  discussed  in  the  case  of  Caledonian  Bail.  Co.  v. 
Warwick  (1898),  25  li.  (H.  of  L.)  1. 
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in  which  the  Act  would  otherwise  have  heen  applicable. 
That  such  argument  was  unsound  must  appear  from  the 
wording  of  the  Act  itself,  which  gives  the  workman  the 
same  rights  as  though  he  had  not  been  a  workman  ;  and 
this,  in  the  words  of  Bowbn,  L. J.,  before  quoted,  "  cannot 
mean  greater  rights."  It  was,  however,  soon  expressly 
decided  by  the  Court  of  Queen's  Bench,  in  Stuart  v. 
Evans  (A),  that  the  Act  had  in  no  way  altered  the  law 
in  this  respect,  and  that  it  was  an  answer  to  an  action 
under  the  Employers'  Liability  Act,  as  to  any  other  action 
for  negligence  occasioning  personal  injury,  that  the  plaintiflf 
had  been  guilty  of  contributory  negligence. 

This  case  was  followed  and  approved  upon  this  point  in 
Weblin  v.  Ballard  (i),  where  A.  L.  Smith,  J.,  said :  "  We 
agree  as  to  the  defence  of  contributory  negligence  stiD 

being  preserved  to  the  master  when  sued  under  the  Act." 


(f.)  That  the  injured  person  voluntarily/  took  the  risk  of  that 
which  caused  the  injury/.     "  Volenti  nonfit  injuriaJ*^ 

• 

The  last  defence  that  we  notice,  common  to  an  action 
brought  either  by  a  stranger  or  a  workman,  is  the  defence, 
which  has  derived  its  name  from  the  Latin  maxim 
enunciating  the  principle  upon  which  it  is  founded,  of 
"  Volenti  non  fit  injur ia^^^  which  has  been  so  greatly 
discussed  in  actions  under  the  Employers'  Liability  Act, 
and  the  extent  of  the  application  of  which  to  this  class  of 
actions  has  not  even  yet  been  satisfactorily  defined.  As  to 
this,  see  post^  p.  156,  title — "The  doctrine  of  '  Volenti 
non  fix  injuria^ 


J » 


(70  49  L.  T.  (N.S.)  138  ;  31  W.  R.  706. 

(i)  17  Q.  B.  D.  122 ;  65  L.  J.  Q.  B.  395  ;  2  T.  L.  R.  445. 
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2. — Is  THE  Plaintiff  a  "  Workman  "  ? 

The  plaintiff  must  be  a  "  workman  "  within  the  meaning 
of  the  Act  to  be  entitled  to  the  benefits  of  it. 

By  section  8  of  the  Employers'  Liability  Act  (A),  a  work- 
man is  defined  as  "  a  railway  servant  and  any  person  to 
whom  the  Employers  and  Workmen  Act,  1875,  applies." 

By  section  10  of  the  Employers  and  Workmen  Act, 
1875  (0,  "  the  expression  *  workman  '  does  not  include  a 
domestic  or  menial  servant,  but  save  as  aforesaid,  means 
any  person  who,  being  a  labourer,  servant  in  husbandry, 
journeyman,  artificer,  handicraftsman,  miner,  or  otherwise 
engaged  in  manual  labour,  whether  under  the  age  of 
twenty-one  years  or  above  that  age,  has  entered  into  or 
works  under  a  contract  with  an  employer,  whether  the 
contract  be  made  before  or  after  the  passing  of  this  Act, 
be  express  or  implied,  oral  or  in  writing,  and  be  a  contract 
of  service  or  a  contract  personally  to  execute  any  work  or 
labour." 

The  first  thing  to  be  noticed  is  that  railway  servants 
appear  to  be  included  as  a  whole,  and  as  a  comprehensive 
class,  and  the  definition  is  not  limited  in  terms  to  those 
employed  in  manual  labour.  Now  the  managers,  clerks, 
station-masters,  etc.,  of  a  railway  company,  are  "  railway 
servants,"  although  they  could  not  in  ordinary  acceptation 
be  called  "workmen,"  of  which  the  term  "railway  servant" 
is  only  one  of  the  definitions.  There  has  been  no  decision 
as  to  whether  the  words  were  intended  to  include  all  the 
persons  in  the  service  of  a  railway  company,  or  only  the 
railway  workmen  as  ordinarily  understood. 

Domestic  and  menial  servants  are  expressly  excluded 
by  section  10  of  the  Employers  and  Workmen  Act.  The 
general  definition  of  a  domestic  servant  is  one  who  resides 
in  the  master's  house.  A  menial  servant  may  have  a  little 
more  extended  meaning,  and  may  include  servants  whose 
duties  appertain  to  the  household,  although  they  may 
not  actually  live  in  the  house.     A  head  gardener,  living 

(A)  43  &  44  Vict.  c.  42.  (0  38  &  39  Vict.  c.  90. 
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in  a  cottage  situate  upon  his  master's  property,  has  been 
held  to  be  a  menial  servant  (m),  as  has  also  a  hunts- 
man (n). 

DeoisioiiB  upon  this  seotion. — There  have  been  several 
decisions  upon  the  words  in  the  definition  section  (section  10) 
"  or  otherwise  engaged  in  mantial  labour ^^^  and  the  courts 
have  more  than  once  held  in  actions  under  the  Employers' 
Liability  Act  that  the  manual  labour  here  alluded  to,  must 
be  ejusdem  generis  with  the  manual  labour  exercised  by 
those  workmen  who  are  by  name  included  in  the 
definition. 

In  Morgan  v.  London  General  Omnibus  Co.  (o),  it  was 
decided  by  the  Court  of  Appeal,  upholding  the  decision  of 
the  Divisional  Court,  that  an  omnibus  conductor  was  not 
a  person  engaged  in  manual  labour,  and  was  therefore  not 
a  workman  entitled  to  sue  under  the  Employers'  Liability 
Act.  Lord  EsHER  in  his  judgment  says,  that  the  meaning 
of  the  words  in  the  definition  section — "  ani/  person  .... 
otherwise  engaged  in  manual  labour ^^ — is,  "any  person 
engaged  in  the  same  way  as  all  the  others  enumerated  are 
engaged,  although  they  do  not  go  by  the  same  names"  (p). 

Following  this  last-mentioned  decision  the  English 
Court  has  decided  that  a  tramcar  driver  is  not  engaged 
in   manual   labour  and   not   a   ^^  workman "  within    the 


(m)  Nowlan  y.  Ahlett,  2  C.  M.  &  R.  54. 

(»)  Nieoll  V.  Oreaves,  33  L.  J.  C.  P.  259. 

(p)  13  Q.  B.  D.  832 ;  58  L.  J.  Q.  B.  352  ;  51  L.  T.  (N.S.)  213  ;  32  W.  R. 
769. 

(p)  The  Scotch  decision  of  Wilson  v.  The  QlasgoiQ  Tramways  Co,, 
SeM.  Cas.  5  R.  (4th  series),  p.  981,  where  a  tramway  condactor  was  held 
ander  the  same  definition  in  the  Employers  and  Workmen  Act,  1875,  to  be 
a  ^  workman  "  ragged  in  manual  labour,  was  expressly  disapproved  in 
Morgan  v.  London  G'^neral  Omnibus  Co.,  supra,  A  comparison  of  these 
two  cases  is  interesting,  as  showing  what  widely  different  yiews  may  be 
taken  by  highly  trained  minds  upon  a  sabject  itself  commonplace.  In  the 
Scotch  case,  the  Lord  Justice  Clerk  says :  "  1  am  of  opinion  that  the 
respondent  was  a  workman  in  the  sense  of  the  statute.  He  was  not  other 
than  a  labourer  employed  to  attend  on  the  tramway  cars,  as  much  so  as  a 
runner  employed  to  work  a  windlass  or  the  gearing  of  a  pit,  or  a  man 
engaged  to  guide  the  horses  of  a  track-boat  on  a  canal.  1  am  unable  to 
draw  any  distinction  which  would  not  neutralize  the  Act  altogether." 
And  Loi^  Obmidale  added  :  **  1  can  entertain  no  doubt  but  that  he  is  a 
workman."    Lord  GiFFORD  declined  to  express  any  opinion  on  the  point. 
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meaning  of  the  Employers'  Liability  Act.  See  Cook  v. 
The  North  Metropolitan  Tramways  Co,  (y). 

With  these  cases  mast  be  considered  the  case  of 
Yarmouth  v.  France  (r),  where  it  was  decided,  but  without 
any  great  discussion  upon  this  point,  that  the  plaintiff, 
who  was  a  wharfinger's  carman,  and  whose  duty  was  not 
only  to  drive,  but  also  to  load  and  unload  the  goods 
transported  on  the  trolley  which  it  was  his  business  to 
drive,  was  a  workman  within  the  meaning  of  the 
Employers'  Liability  Act  (5). 

It  has  likewise  been  decided  in  England,  that  ordinary 
shop  assistants,  engaged  in  attending  upon  and  supplying 
the  customers  who  come  to  the  shop,  although  a  con- 
siderable part  of  their  work  may  consist  of  manual  labour, 
are  not "  workmen  "  within  section  10  of  the  Employers  and 
Workmen  Act  (<).  These  classes  of  persons  are,  therefore, 
not  entitled  to  the  benefits  of  the  Employers'  Liability  Act. 

Following  the  same  rule  that  appears  to  have  governed 
the  English  decisions  upon  this  question,  viz.,  whether 
manual  labour  is  the  chief  duty  of  the  servant,  or  only  a 
duty  incidental  and  subsidiary  to  other  and  more  important 
mental  ones,  it  has  been  held  that  a  servant  whose  duties 
were  to  assist  his  employers  in  developing  mechanical 
ideas,  and  who,  as  a  practical  mechanic,  sometimes  assisted 
by  manual  labour  in  carrying  them  into  execution  was 
not  a  "  workman  "  engaged  in  manual  labour  (m). 

(flr)  18  Q.  B.  D.  683  ;  66  L.  J.  Q.  B.  309  ;  56  L.  T.  448  ;  35  W.  R.  577  ; 
3  T.  L.  R.  523.  See  also  Hunt  v.  Great  Northern  Hail.  Co., 
60  L.  J.  Q.  B,  216  ;  [1892]  1  Q.  B.  601. 

(r)  19  Q.  B.  D.  647  ;  57  L.  J.  Q.  B.  7. 

(*)  It  was  decided  in  Kitig  v.  The  London  Improved  Cab  Co,,  58  L.  J. 
Q.  B.  456  ;  23  Q.  B.  I).  281,  that  a  cabman  licensed  under  the  Metropolitan 
Hackney  Carriages  Act  (6  &  7  Vict.  c.  86),  is  not  the  servant  of  the  cab 
proprietor,  and.  although  the  proprietor  is  liable  for  his  negligence,  he 
could  not,  probably,  sue  such  proprietor  under  the  Employers*  Liability  Act. 
See  Fotcler  v.  Lock,  L.  R.  7  C.  P.  272  ;  Keen  t.  Henry,  [1894]  1  Q.  B. 
292  ;  Gates  y.  Bill  ^  Son,  [1902]  2  K.  B.  38,  and  observations  of 
Williams  and  Romeb,  L. JJ.,  in  this  last  case  as  to  real  relationship 
between  cab  proprietor  and  cab-driver. 

(^)  Bound  V.  Lawrence,  60  L.  J.  M.  C.  137  :  a  grocers  a&sistant  is  not 
a  "workman"  within  the  Employers*  and  Workmen  Act,  1875,  s.  10, 
neither  is  a  hairdresser  (72.  v.  Justices  of  County  Louth,  [1900]  2 1.  R.  714. 

(u)  Jacksan  y.  Hill  4'  Co,,  13  Q.  B.  D.  618. 
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In  a  case  of  Leech  v.  Gartside  (.r),  the  question  arose 
whether  a  superintendent  overlooker  for  whose  negligent 
superintendence  the  employer  would  be  liable  under  the 
Employers'  Liability  Act,  half  of  whose  time  was  occupied 
in  superintendence  and  half  in  manual  labour,  was  himself 
a  "  workman  "  and  entitled  to  the  benefits  of  the  Act.  It 
was  decided  that  he  was. 

The  term  "labourer"  has  been  held  to  include  a  man  who 
contracted  to  dig  a  well  for  cattle  at  so  much  per  foot  (y). 

Under  the  term  "  servant  in  husbandry "  has  been 
included  a  waggoner  (r).  but  a  man  employed  to  keep  the 
accounts  of  a  farm  and  look  after  the  men,  sometimes 
working  with  them,  is  not  within  the  definition  (a). 

A  journeyman  is,  strictly  speaking,  a  man  who  works  by 

the  day  (/^),  but  the  expression  is  often  used  in  contra^ 
distinction  to  the  master  man  exercising  the  same  trade. 

"  Artificer "  and  "  handicraftsman  "  have  been  described 
as  workmen  engaged  in  work  requiring  skill. 

The  term  "workman,"  in  the  definition  section  (s.  10), 
does  not  include  the  workmen  of  the  Crown,  or  seamen. 

The  workmen  of  the  Crown,  in  which  term  are  included 
the  workmen  of  the  various  government  departments, 
are  excluded  upon  the  principle  that  the  Crown  is  not 
responsible  for  torts  committed  by  its  servants  (c). 

Seamen   outside    the   Employers'  Liability  Act. — 

Seamen  become  deprived  of  the  benefit  of  the  Act  in  a 
somewhat  roundabout  way.  They  are  expressly  excluded 
from  the  definition  "  workman "  in  the  Employers  and 
Workmen  Act,  1875,  by  section  13  of  that  Act,  which  says  : 
"  This  Act  shjiU  not  apply  to  seamen  or  to  apprentices  to 

(ar)  1  T.  L.  R.  391. 

(y)  LotDther  t.  Earl  of  Radnor,  8  East,  113. 

(0  Ulley  V.  Elwin,  11  Q.  B.  742. 

(a)  Davis  v.  Lord  Berwick^  3  E.  &  E.  549. 

(J)  See  Day,  J.,  \n  Morgan  v.  Lo7hdon  General  Omnibus  Co,,  ante,  p.  45. 

(<r)  Johnson  y.  Sutton,  1  T.  R.  493  ;  Baron  v.  Benntan,  2  Exch.  167. 
The  Corporation  of  the  Trinity  House  in  not  a  government  department. 
See  Gilbert,  v.  The  Chrporation  of  the  TrinUy  House,  17  Q.  B.  D.  795  ; 
56  L.  J.  Q.  B.  85. 
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the  sea  service."  By  a  sabsequent  Act  (d)  this  section  of 
the  Employers  and  Workmen  Act,  1875,  is  repealed  so  far  as 
it  operates  to  exclude  seamen  and  sea  apprentices  from  the 
said  Employers  and  Workmen  Act,  but  the  section  goes 
on  to  add  that  ^'  such  repeal  shall  not,  in  the  absence  of 
any  enactment  to  the  contrary,  extend  to  or  affect  any 
provision  contained  in  any  other  Act  of  Parliament  passed, 
or  to  be  passed,  whereby  workman  is  defined  by  reference 
to  the  persons  to  whom  the  Employers  and  Workmen  Act, 
1875,  applies." 

By  the  Interpretation  Act,  1889  (^),  words  in  an  Act  of 
Parliament  designating  the  masculine  gender  shall  include 
females,  unless  a  contrary  intention  appears.  Female 
workers  of  the  classes  we  have  enumerated  are,  therefore, 
within  and  entitled  to  the  benefit  of  the  Employers' 
Liability  Act,  1880, 

Does  a  Yolunteer  become  a  workman? — ^As  a  corollary 
to  the  main  query  now  under  consideration,  viz.,  as  to 
whether  the  plaintiff  is  a  workman,  arises  this  further 
question  :  Would  a  volunteer,  who  lias  given  Jus  assistance  to 
vjorhmen  without  t/ie  employer's  knowledge,  be  able  to  recover 
against  the  employer  if  injured  under  such  circumstances  as, 
but  for  his  being  a  volunteer^  would  have  given  1dm  a  cause 
of  action  under  tlie  Act  f 

We  have  before  stated  (/),  that  before  the  passing  of 
the  Act  a  volunteer  became  a  fellow-servant  with  those 
workmen  whom  he  assisted,  and  if  he  received  injury  at 
their  hands  could  not  recover  against  their  employer. 

Although  a  person  who,  so  far  as  the  employer  is 
concerned,  unsolicited  intrudes  himself  into  the  employ- 
ment, by  so  doing  subjects  himself  to  the  disadvantages 
which  the  regularly-engaged  workmen  labour  under,  it 
does  not  at  all  follow  that  he  must  participate  in  their 
advantages  also. 

That  a  master  should  have  liability  thrust  upon  hiiti  to 
make  compensation  to  persons  who  do  his  work  without 

id)  43  &  44  Vict.  c.  16,  s.  11.  (/)  AiUe,  pp.  20—22. 

(0  62  &  53  Vict,  c.  63,  8. 1. 
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his  knowledge,  or  consent,  or  even  in  opposition  to  his 
express,  or  implied,  commands,  would  seem  too  absnrd. 

Even  though  the  assistance  of  the  volunteer  should  have 
been  craved  by  a  person  exercising  the  employer's  delegated 
authority,  the  question  would  still  have  to  be  answered, 
whether  the  power  of  such  person  could  fairly  be  said  to 
extend  as  far  as  to  bind  his  employer  in  this  respect ;  a 
question,  the  answer  to  which  would  be  mainly  dependable 
upon  the  extent  of  the  necessity  which  existed  for  the 
volunteer's  assistance. 


3. — Who  is  the  Employer? 

It  might,  at  Brst  sight,  appear  that  this  is  a  superfluous 
inquiry,  and  that  nothing  could  be  easier  than  to  ascertain 
this  from  the  workman  himself.  The  common  experience 
of  those  who  have  to  deal  with  this  class  of  action  is,  that 
workmen  are  often  ignorant  as  to  who  is  really  their 
employer.  They  know  with  whom  they  engaged  ;  in 
their  own  words,  ''  who  took  them  on,"  but  this  person  is, 
as  likely  as  not,  a  foreman  who  does  not  trouble  to  say  on 
whose  behalf  he  engages,  and  the  workmen  may  sub- 
sequently discover  that  they  are  in  the  employment  of  a 
sub-contractor  or  piece-worker,  when  they  have  throughout 
believed  themselves  to  be  in  the  service  of  the  employers 
upon  whose  premises  the  work  is  being  carried  on. 

The  system  of  doing  work  by  sub-contract  or  piece- 
work contract  is  very  general  in  the  present  day,  and  is, 
we  fear,  occasionally  resorted  to  for  the  express  purpose 
of  avoiding  the  responsibility  created  by  the  Employers' 
Liability  Act. 

Many  of  the  large  dock  companies  and  building  con- 
tractors do  much  of  their  work  by  this  system  of  sub- 
contract, or  piece-work  contract,  prompted  thereto,  it  is 
but  fair  to  add,  by  the  practical  convenience  of  the  system, 
and  not  by  desire  to  evade  liability. 

Still  the  effect  often  is,  that  workmen  injured  whilst 
working  on  the  premises  of  large  employers  find  them- 
selves  referred   for  compensation   to   sub-contractors,  or 

E.L.  j^ 
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piece-workers,  generally  men  of  straw,  and  in  no  position 
to  pay  any  damages  that  may  be  recovered. 

Test  of  Talid  sub-oontraot. — The  principle  of  law 
governing  all  such  sub-contracts  or  piece-work  contracts  is 
this  :  li  the  person  making  such  contracts  retains  the  rights 
of  employer  over  the  men  engaged  in  carrying  out  the 
work,  he  must  retain  as  well  the  responsibilities  of 
employer.  He  cannot  have  the  advantages  of  a  master 
without  the  disadvantages. 

The  usual  test  now  applied  to  ascertain  whether,  not- 
withstanding the  existence  of  a  sub-contract,  the  chief 
contractor  can  be  treated  as  employer  is  this  :  Does  he 
retain  or  assume  direct  and  personal  control  over  the 
workmen  of  the  alleged  sub-contractor  ?  (ff)  If  so,  this  is 
evidence  that  he  is  retaining  the  rights  of  an  employer, 
and  may  of  itself  be  sufficient  to  fix  him  with  liability 
under  the  Employers'  Liability  Act. 

In  the  words  of  a  very  learned  writer  (A), "  the  employer 
is  the  person  who  not  only  prescribes  to  the  workman  the 
end  of  his  work,  but  retiiins  the  power  of  controlling  the 
work."  Co-relatively  a  workman  may  be  defined  as  a 
person  who  works  for  another,  subject  to  such  control. 

A  mere  right  to  exercise  control  for  police  purposes  over 
workmen  engaged  by  a  sub-contractor  is  not  such  personal 
control  as  would  make  the  chief  contractor  liable  as  em- 
ployer, nor  is  the  right  to  exercise  control  over  the  sub- 
contractor's men  in  the  interest  of  the  safety  of  other 
workmen  employed  by  the  employer,  esj)ecially  where  the 
business  in  which  the  employer  is  engaged  is  regulated  by 
statute  (/),  nor,  apparently,  is  the  reservation  of  a  power 
of  dismissal  for  incompetence  over  the  sub-contractor's 
workmen  (/:).  This  latter  seems  to  have  been  a  strong 
decision.     Although  the  fact  that  this  power  was  reserv'ed 

(^)  S^^pheriM  V.  T'lursi)  PMee  CtmniUsintufrH,  3  Rettie  (4th] series),  542, 

(/i)  Mr.  Pollock,  in  his  work  on  "  Torts,"  6th  ed.,  75. 

(i)  M'lrrow  v.  Fllmhy  and  Bonghtnn  Moor  Chal  and  Fire  Brick  Co., 
[1898]  2  Q.  B.  'ySA  ;  67  L.  J.  Q.  B.  976  ;  80  L.  T.  397 ;  14  T.  L.  R.  583  ; 
followed  in  Fltz-Patrich  v.  Ecans,  [1902]  I  K.  B.  505. 

(It)  Reedie  t.  London  and  North  Western  Rail,  Co.,  4  Exch.  244. 
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was  in  the  particular  case  held  to  make  no  difiference,  we 
doubt  whether  it  would  not  now  be  regarded  as  some, 
although,  perhaps,  not  conclusive,  evidence  of  personal 
control  reserved  by  the  chief  contractor  (Z), 

Cases  upon  sab-contraots. — The  question  of  the  validity 
of  a  sub-contract  or  piece-work  contract  was  raised  in  two 
actions  brought  against  the  London  Docks  Company  under 
the  Employers'  Liability  Act  (m).  This  company  had  been 
accustomed  for  many  years  to  enter  into  piece-work  con- 
tracts with  such  of  their  general  workmen  as  were  thought 
deserving,  for  the  discharge  of  the  goods  from  the  vessels 
which  came  into  their  docks.  Such  piece-work  contracts 
were  in  writing,  and  set  out  that  this  workman,  called  the 
'*  contractor,"  undertook  to  discharge  the  ship  with  his  own 
;5ang  of  men,  for  prices  per  ton  set  out  in  the  contract ;  that 
he  was  to  use  the  dock  company's  gear,  and  to  be  liable 
i'or  all  accidents  which  might  happen  to  any  workman 
employed  by  him  in  the  carrying  out  of  the  work.  In  the 
cases  referred  to,  two  workmen,  engaged  by  dock  servants 
who  had  entered  into  piece-work  contracts  with  the  dock 
company,  were  injured  whilst  assisting  in  the  work  of 
discharging  vessels,  and  both  brought  actions  against  the 
dock  company  under  the  Employers'  Liability  Act. 

The  company  set  up  the  piece-work  contract,  and 
contended  that  neither  of  the  plaintiffs  was  in  their 
service,  but  that  both  were  in  the  service  of  the  piece- 
workers. 

The  evidence  given  at  the  trials  was  as  follows :  That 
the  piece-workers  selected  their  workmen  from  a  class  of 
men  who  were  supplied  with  tickets  by  the  dock  company 
to  enable  them  to  enter  the  dock  premises,  that  the  names 

(I)  See  farther  on  this  point,  Bapson  v.  Cuhitt,  9  M.  &  \V.  710 ; 
Murrie  v.  Carrie,  L.  R.  6  C.  F.  27  ;  Charles  v.  Taylor,  3  C.  P.  D.  492  ; 
Taylor  t.  GreenfuUgh,  L.  R.  9  Q.  B.  487  ;  Pendlebury  v.  Qrtenhalghy 
I  Q.  B.  D.  36. 

(m)  Levrring  v.  London  and  St,  Katherine's  Ducks  Co,  and  Doe  y. 
th€  Same,  reported  together,  3  T.  L.  R.  607.  The  facts  in  these  two 
eafles  were  identical,  although  they  were  appeals  from  different  county 
conrta. 

E  2 
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of  all  piece-workers,  even  at  the  time  when  the  piece-work 
contracts  were  existing,  appeared  in  the  dock  books  as 
their  permanent  workmen,  that  they  were  men  of  no 
means,  and  that  they  sometimes  appealed  to  the  dock 
superintendents  in  emergencies  to  know  what  they  should 
do  with  their  workmen. 

Upon  these  facts  a  Divisional  Court  of  Queen's  Bench 
held  that  there  was  evidence  of  personal  control  retained 
by  the  dock  company,  and  in  one  of  the  cases  entered 
judgment  for  the  plainti£P  for  agreed  damages,  and  sent 
the  other  case  down  to  the  county  court  for  re-trial,  with 
the  result  that,  in  that  case  also,  the  plaintiff  secured  a 
verdict. 

Another  case  upon  this  subject,  Hurd  v.  Mowlem  8f  Co, 
(unreported),  may  well  be  noticed  as  showing  what  very 
slight  evidence  of  control  may  be  sufficient  to  sustain  a 
verdict  against  the  chief  contractor  at  the  suit  of  a  work- 
man employed  by  a  piece-worker. 

The  action  was  brought  against  Messrs.  Mowlem  &  Co., 
under  the  Employers'  Liability  Act,  by  a  workman 
alleging  that  he  was  injured  whilst  in  their  service. 

In  this  case  it  was  proved,  and  indeed  admitted  on 
behalf  of  the  plaintiff,  that  Mowlem  &  Co.  had  entered 
into  a  perfectly  bond  fide  contract  with  a  man  named  Bills 
to  execute  all  the  brickwork,  at  so  much  per  yard,  of  a 
certain  large  work  for  which  Mowlem  &  Co.  were  chief 
contractors.  This  man  Bills  was  a  man  of  small  means, 
and  had  previously  been  a  workman,  although  not  in 
Mowlem  &  Co.'s  employ,  and  had  been  accustomed  for 
some  years  to  take  contracts  for  brickwork  from  Mowlem 
&  Co.,  and  occasionally  from  other  large  builders.  He 
selected  his  own  men,  controlled  the  work,  paid  the  men 
what  wages  he  chose  to  agree  with  them,  and  alone  had 
the  power  of  dismissing  them.  He  himself  was  paid 
weekly  90  per  cent,  of  the  sum  due  to  him,  reckoned  on 
the  basis  of  a  measurement  of  the  work  done,  which  money 
often  amounted  to  many  hundreds  of  pounds.  On  the 
other  hand,  Mowlem  &  Co.'s  board,  announcing  that  they 
were  contractors  for  the  work,  was  the  only  one  fixed  xipon 
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the  land,  the  plant  belonged  to  Mowlem  &  Co.,  and  the 
plaintiff  said  he  thought  he  was  engaged  to  work  for  this 
firm.  At  the  trial,  Bills,  who  was  called  as  a  witness  for 
defendants,  having  stated  that  the  men  were  under  his 
control  alone,  said,  in  cross-examination,  that  if  he  was 
told  to  do  or  not  to  do  anything  relating  to  the  work  by 
Mowlem  &  Co.'s  superintendents,  he  should  obey  such  an 
order,  and  should  expect  his  workmen  to  do  the  same  ; 
but  no  evidence  was  forthcoming  of  any  such  order  being 
given.  Another  witness  stated  that  he  had  heard  Mowlem's 
engineer  object  to  the  quality  of  the  work  done  by  Bills' 
men.  The  finding  of  the  jury  in  the  county  court  upon 
this  evidence  was  that  Bills  and  his  men  were  workmen 
in  the  employment  of  Mowlem  &  Co.  Upon  appeal  a 
Divisional  Court  held  that  there  was  sufficient  evidence 
of  control  exercised  by  Mowlem  &  Co.  to  support  the 
finding  in  the  county  court,  and  to  justify  the  verdict 
given  in  favour  of  the  plaintiff  (n). 

In  the  case  of  Brown  v.  Butterley  Coal  Co.  (o),  the 
question  for  decision  was,  whether  men  engaged  by 
the  miners  who  worked  a  coal  mine  on  what  is  called  the 
"butty"  system  were  the  servants  of  the  "butty  men" 
or  workmen  in  the  employment  of  the  colliery  owners. 
The  "  butty  system  "  was  shown  to  be  a  system  in  very 
common  use,  by  which  a  number  of  miners  clubbed 
together  to  get  coal  out  of  the  colliery  at  so  much  per 
ton,  dividing  amongst  themselves  the  money  so  obtained, 
and  employing  men  to  work  under  them.  The  mine  in 
question  was  subject  to  the  provisions  of  the  Coal  Mines 
Begulation  Act,  1872,  and  the  special  rules  made  for  the 
management  of  the  mine  under  s.  52  of  that  Act  set  out, 
inter  alia,  that  "every  workman  shall  obey  strictly  all 
orders  of  the  overman,  underlooker  or  bailiff,  or  other 
officer  of  the  colliery  under  whose  control  he  may  happen 

(n)  Note. — ^This  case  has  been  quoted  from  the  report  in  this  book  on 
aeTeial  occasions,  both  in  Dirisional  Coarts  and  in  the  Court  of  Appeal.  It 
has  never  received  especial  commendation,  nor  has  the  decision  been 
attempted  to  be  justified.  It  must  be  regarded  as  an  extreme  case,  which 
will  not  readily  be  followed. 

(<i)  63  L.  T.  964 ;  2  T.  L.  R.  159. 
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to  be,  and  his  directions  as  to  the  part  of  the  workings  of 
the  pit  in  which  he  is  to  work,"  etc.  The  same  mles 
defined  the  term  "  workmen  "  as  including  "  all  persons 
employed  in  or  abont  the  colliery,  except  managers,  under- 
lookers  or  bailiffs,  overmen,  or  firemen."  Both  the  "  butty 
men  "  themselves  and  the  men  who  worked  for  them  were 
subject  to  all  the  rules  made  by  the  colliery  company,  and 
liable  to  dismissal  if  they  violated  them.  Upon  these 
facts,  the  county  court  judge  held  that  both  the  "  butty 
men "  and  their  workmen  were  in  the  service  of  the 
colliery  company,  and  that  the  company  was  responsible, 
under  the  Employers'  Liability  Act,  to  the  widow  of  a 
man  employed  by  the  "  butty  men  "  who  had  been  killed 
by  the  negligence  of  other  workmen  in  the  company's 
service.     This  decision  was  upheld  on  appeal  (/)). 

With  this  case  should  be  compared  the  more  recent  one 
of  Marrow  v.  Flimhy  and  Boughton  Moor  Coal  and  Fire 
Brick  Co.  (ante,  p.  50),  the  facts  in  which  were  as  follows:— 

E.  entered  into  a  contract  with  the  owners  of  a  colliery 
to  sink  a  shaft  in  their  mine.  By  the  contract,  E.  (who 
was  therein  called  the  contractor)  was  to  provide  such 
sinkers,  etc.,  as  might  be  necessary  for  the  work,  and  was 
to  be  paid  a  certain  sum  per  fathom  sunk.  E.  employed 
and  paid  the  sinkers,  he  himself  acting  as  "  chargeman  " 
in  charge  of  the  sinking  operations.  One  of  the  sinkers 
whilst  working  was  killed  by  a  block  of  wood  falling  on 
him,  and  his  administratrix  brought  an  action  against  the 
colliery  owners  under  the  Employers'  Liability  Act.  The 
only  question  which  reached  the  Court  of  Appeal  was 
whether,  on  the  true  construction  of  the  Coal  Mines  Regu- 
lation Act,  1887,  and  the  special  rules  made  thereunder,  E. 
could  properly  be  regarded  as  an  independent  contractor. 
By  the  special  rules  of  the  mine,  the  '*  manager "  was 
made  responsible  for  the  control,  management,  and  direc^ 
tion  of  the  mine,  and  was  to   appoint   such   competent 

Cp)  A  8imilar  decision  had  previously  been  given  by  the  Court  of  Session 
in  Scotland,  in  a  case  where  the  facts  were  almost  the  same  as  in  Brown  v. 
The  Bvtterley  Colliery  Co,  See  this  case,  Mondson  v.  Baird  4"  Co., 
reported  in  10  Sc.  Sess.  Cas.  (4th  series),  p.  271. 
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persons  as  might  be  necessary  for  carrying  out  the  provi- 
sions of  the  Act ;  and  all  persons  employed  in  or  about  the 
mine  were  to  obey  his  directions,  and  the  chargeman  in 
each  shift  was  to  have  charge  of  the  sinking  operations. 

It  was  held  upon  these  facts,  that  E.  was  an  independent 
contractor,  that  deceased  was  not  a  workman  who  had 
entered  into  or  worked  under  a  contract  with  the  colliery 
owners  as  his  employers,  within  the  meaning  of  section  10 
of  the  Employers  and  Workmen  Act,  1875,  and  that,  con- 
sequently, the  Employers'  Liability  Act,  1880,  did  not 
apply.  The  court  also  declared,  that  the  control  given  by 
the  Coal  Mines  Regulation  Act,  1887,  and  rules  made 
thereunder,  to  the  manager  over  all  persons  in  the  mine, 
did  not  make  E.  and  the  sinkers  employed  by  him  the 
"  workmen  "  of  the  colliery  owners. 

The  facts  in  the  later  case  of  FitzFatrick  v.  Evans  {q) 
were  almost  identical  with  those  in  Marrow's  Case  {supra), 
save  that  the  workman  employed  by  the  contractor  had 
signed  the  "record  book"  kept  by  the  colliery  owners 
by  which,  in  consideration  of  being  employed  in  the  mine, 
he  became  bound  to  observe  the  regulations  and  conditions 
laid  down  for  the  safety  of  the  mine  and  for  the  guidance 
of  the  persons  employed  there.  Both  the  Divisional  Court 
and  the  Court  of  Appeal  held  that  notwithstanding;  this 
additional  fact  the  case  was  really  governed  by  Marrow^s 
Case,  and  the  contractor,  in  this  case  also,  must  be  regarded 
as  independent  and  alone  responsible  for  the  injury  to  his 
workman  working  in  the  mine. 

These  two  cases  are  chiefly  useful  as  showing  that  even 
in  an  industry  subject  to  statutory  regulation,  where  the 
regulation  and  control  of  all  persons  engaged  therein  is 
given  to  the  person  carrying  on  the  industry  (in  these 
cases  the  mine-owner),  there  may  yet  be,  for  the  purposes 
of  the  Employers'  Liability  Act,  contractors  with  inde- 
pendent liability. 

Commenoement  of  contraot  of  serYioe. — One  other 
question,  although  scarcely  cognate  to  the  one  now  under 

(7)  [1901]  1  Q.  B.  756  ;  on  appeal,  [1902]  1  K.  B.  605. 
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discDssioD,  requires  notice.  When  may  the  relationsliip 
of  master  and  servant  be  said  to  begin,  and  when  does  it 
terminate  ?  With  regard  to  ordinary  daily  workmen,  we 
think  they  must  be  deemed  to  enter  the  service  of  the 
employer,  for  the  purposes  of  the  Employers'  Liability 
Act,  so  soon  as  they  reach  the  works  or  land  belonging  to 
or  under  the  control  for  the  time  being  of  the  employer, 
where  he  carries  on  the  work,  if  at  or  reasonably  near  the 
time  appointed  for  the  commencement  of  the  work,  and 
to  continue  in  the  service  after  the  work  is  stopped  for 
such  a  time  as  is  reasonably  requisite  to  enable  them  to 
leave  the  works  or  premises. 

The  case  of  Cowler  v.  The  Moresby  Coal  Co.  (r)  supports 
the  proposition  above  stated,  and  goes  somewhat  beyond 
it.  This  action  was  brought  under  the  Employers' 
Liability  Act.  The  plaintiff  had  been  discharged  from 
defendant's  service  on  a  Saturday  night,  and  went  on  the 
following  Monday  morning  down  into  the  mine  to  fetch 
the  tools  with  which  he  had  been  working,  for  the  purpose 
of  returning  them  to  the  employer.  It  was  proved  that 
he  had  no  opportunity  of  doing  this  before  the  Monday 
morning,  and  that  he  could  not  receive  his  wages  until  the 
tools  were  so  returned.  Whilst  in  the  mine  for  this 
purpose  he  was  injured.  It  was  held  that  the  relationship 
of  master  and  servant  had  not  terminated,  and  that  the 
action  was  maintainable  under  the  Employers'  Liability 
Act  (5). 


(r)  1  T.  L.  R.  576.1 

,  (i)  In  an  unreported  county  court  action,  brought  under  the  Act,  the 
question  arose  whether  a  workman  who  stayed  on  the  premises  after  work 
hours  for  the  purpose  of  having  his  tea  there,  could  be  said,  when  leaving 
the  premises  an  hour  after,  and  when  it  had  become  dark,  to  be  still  in  the 
employer's  service.  Considerable  doubt  was  expressed  by  the  judge  upon 
this  point,  but  the  decision  was  given  upon  other  grounds. 
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4. — Has  the  Plaintiff  Contracted  away  his 

Right  of  Action? 

In  all  cases  before  an  action  is  commenced  under  tLe 
Employers'  Liability  Act,  inquiry  should  be  carefully 
made  to  ascertain  whether  the  workman  injured  has, 
either  before  the  time  the  injury  was  received,  contracted 
with  his  employer  that  the  operation  of  the  Act  should  l)e 
excluded  from  his  contract  of  service,  or  has,  since  the 
time  of  the  injury,  accepted,  or  agreed  to  accept,  some 
compensation  in  lieu  of  his  cause  of  action.  In  the  first 
edition  of  this  book  we  stated  that  it  was  "  clear  that  it 
was  open  to  him  to  do  either  the  one  or  the  other." 
"  Quivis  renunciare  potest  juri  pro  se  introductoJ^ 

Decision  in  Griffiths  v.  Earl  Dudley. — Within  a  very 
short  time  after  the  passing  of  the  Act  this  question 
was  raised  and  decided  in  the  case  of  Grijffiths  v.  Earl 
Dudley  (/),  where  a  miner  in  Lord  Dudley's  colliery 
was  killed  under  such  circumstances  as  primd  fade  to 
entitle  the  widow  to  recover  compensation  for  his  death. 
The  action  was  brought  under  the  Employers'  Liability 
Act,  and  was  met  by  the  defence  that  the  deceased  man 
had  voluntarily  contracted  both  himself  and  his  represen- 
tatives out  of  the  benefit  of  the  Act.  The  facts  were,  th»it 
before  the  Employers'  Liability  Act  came  into  force,  there 
existed  in  defendant's  works  a  benefit  club,  called  the 
"  Club  Box,"  to  which  each  workman  contributed,  and  to 
which  the  employer  contributed  a  sum  equal  to  the  total 
contributions  of  all  the  workmen.  Upon  the  same  day  on 
which  the  Employers'  Liability  Act  came  into  force,  viz., 
January  1st,  1881,  a  printed  notice  was  circulated  in 
the  colliery  directed  to  "all  persons  employed,  directly 
or  indirectly,  in  the  collieries  who  have  heretofore  had,  or 
may  have,  claims  upon  the  colliery  '  Club  Box,' "  the 
material  parts  of  which  notice  were — 

1st.  That  all  the  persons  employed  at  the  collieries  must 
continue  to  belong  to  the  benefit  club* 

(0  9  Q.  B.  D.  367  ;  51  L.  J.  Q.  B.  643. 
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2nd.  That  the  employer  should  continue  an  honorary 

member,  and  subscribe  not  less  than  heretofore. 

3rd.  That   in   consideration   of  such  payment   by  the 

employer,  and  of  being  employed  at  the  colliery 

and  as  part  of  the  terms  of  the  employment, 

every  person  so  employed  undertakes  for  Mmself 

and  his  representatives   and   any  person  entitled 

in  case  of  his  death,  to  look  to  the  funds  of  the 

benefit    society   for    compensation    in   cases  of 

injury  in  the  course  of  the  employment,  whether 

resulting  in  death  or  not,  and  that  neither  the 

employer  nor  any  of  his  servants  should  be  liable 

for  any  defect,  negligence,  act,  or  omission,  under 

the  Employers'  Liability  Act,  1880. 

4th.  That  this  contract  should  remain  in  full  force,  and 

operate  as  a  contract  between  the  workman  and 

owner  for  the  time  being  of  the  colliery. 

The  county  court  judge  who  tried  the  action  held,  as  a 

fact,  that  the  deceased  man  had  assented  to  this  contract : 

but  decided  that  he  could  not  contract  himself  out  of  the 

Employers'  Liability  Act  so  as  to  defeat  the  claim  of  his 

widow  for  compensation.     He  held  also  that  the  contract 

was  void  for  want  of  mutuality  and   consideration,  and 

contrary  to   public   policy,  and   gave  a   verdict  for  the 

plaintiff. 

On  appeal  to  the  High  (Jourt  it  was  held  by  Field,  J., 
and  Cave,  J.,  that  this  decision  was  wrong  and  must  be  set 
aside,  and  that  judgment  must  be  entered  for  the  defendant 
upon  the  grounds  that  the  widow  acquired,  under  Lord 
Campbell's  Act,  no  separate  cause  of  action,  but  only  such 
cause  of  action  as  the  husband  himself  would  have  had, 
had  death  not  resultt*d  from  the  injury,  and  which  in  the 
present  case  was  none  (w).  Further,  the  court  decided 
that  there  was  mutuality  in,  and  consideration  for,  the 
contract,  and  that  it  was  not  a  contract  contrary  to  public 
policy. 

• 

(?0  Rt-ad  V.  The  Great  En«tern  Rail.  Co.,  L.  R.  3  Q.  B.  655 ;  37  L.  J. 
Q.  H.  278. 
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This  decision  has  never  been  questioned.  It  may  be 
therefore  regarded  as  settled  that  workmen  may  contract 
themselves  and  their  representatives  ont  of  the  operation 
of  the  Employers'  Liability  Act,  and  further,  that  such 
contract  may  be  implied  where  the  employer  brings  to  the 
knowledge  of  the  workman  that  the  only  terms  upon  which 
he  continues  in  his  employment  are  that  he  renounces  his 
rights  under  the  Act,  and  the  workman  tacitly  acquiesces 
in  this  arrangement. 

Was  there  a  oontraot  in  this  case? — On  the  particular 
facts  in  Grijffiths  v.  Earl  Divdley^  as  reported,  the  question 
as  to  whether  there  really  was  any  contract  at  all  to  waive 
the  benefits  of  the  Act,  appears  to  some  extent  to  have 
been  lost  sight  of  in  the  larger  question  of  the  legality  of 
such  a  contract.  As  stated,  the  county  court  judge  found, 
as  a  fact,  that  the  deceased  assented  to  the  arrangement, 
and  it  was  therefore  not  open  to  the  judges  of  the  Queen's 
Bench  to  reverse  this  finding.  But  if  the  only  evidence 
of  assent  was  the  fact  that  the  man  doubtless  saw  the 
notice  posted  up  on  the  works  and  did  not  give  up  his 
employment,  although  it  could  not  be  said  that  his  conduct 
did  not  furnish  some  evidence  of  assent,  we  do  not  think 
this  was  by  any  means  conclusive  evidence.  In  other 
words,  we  do  not  regard  the  case  as  an  authority  for  the 
proposition,  that  an  employer,  by  posting  up  a  notice 
that  the  workmen  only  continue  in  his  employment  if 
they  contract  out  of  the  Act,  necessarily  proves  a  con- 
tract to  that  eflfect  with  the  workmen,  even  when  it  is 
admitted  they  saw  the  notice  and  did  not  leave.  Take  the 
illustration  of  an  ordinary  commercial  contract  existing 
between  A.  and  B.,  and  actually  running,  which  A. 
has  a  right  to  determine  on  very  short  notice.  It  is 
doubtful  whether  A.,  by  putting  up  a  notice  containing 
an  alteration  of  the  terms  of  all  his  contracts,  could  bind 
B.  by  proving  that  he  had  seen  it  and  had  said  nothing, 
notwithstanding  that  A.  might  use  the  same  argument  as 
was  used  in  Griffiths  v.  Earl  Dudley^  viz.,  that  if  B.  had 
not  acquiesced,  he  (A.)  would,  at^^the  earliest  opportunity, 
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have  determined  the  contract.  The  question,  we  think 
in  all  cases,  is  one  of  fact,  and  as  such  a  question  for 
the  tribunal  which  determines  fact,  generally  a  jury. 
Although  we  do  not  say  that  a  jury  would  not  be  entitled 
to  say  that,  under  such  circumstances  as  above  stated,  a 
contract  existed,  yet,  if  on  the  same  facts  they  chose  to  say 
that  in  their  opinion  there  was  no  such  contract,  we  doubt 
much  whether  their  finding  would  be  disturbed. 

Must  be  valuable  consideration  for  contraoting  out 
of  Act. — Whenever,  as  an  answer  to  an  action  under  the 
Employers'  Liability  Act,  a  contract  waiving  the  opera- 
tion of  the  Act  is  set  up,  it  should  be  carefully  looked  at 
to  ascertain  not  only  whether  it  was  assented  to  by  the 
workman,  but  whether  it  was  founded  upon  a  valuable 
consideration.  The  fact  of  the  employer  asking  his  work- 
man to  waive  his  rights  under  the  Act,  and  the  workman 
acquiescing,  is  a  mere  nudum  pactum^  and  not  a  contract 
at  all ;  but  it  is  very  diflFerent  where  the  employer 
distinctly  says  to  the  workman,  ^'I  give  you  the  option 
either  to  leave  or  to  continue  in  my  service,  but  if  you 
continue  it  is  only  upon  the  condition  that  you  waive  your 
rights  under  the  Employers'  Liability  Act." 

If  the  contract  is  in  writing,  care  should  be  taken  to  see 
both  that  the  consideration  stated  in  the  contract  is  the 
real  consideration  for  the  promise,  and  that  it  has  been 
executed  (x). 

Compromise  of  cause  of  action. — If  the  workman, 
aft^r  the  injury,  in  the  absence  of  any  evidence  of  fraud 
or  over-reaching,  agrees  to  accept  any  compensation  in 
the  place  of  the  right  of  action  arising  from  the  injury, 
then,  although  such  compensation  may  not  be  one-hundreth 
part  of  the  value  of  his  loss,  he  cannot  afterwards  sue  ; 
nor,  if  death  should  subsequently  result  from  the  injury, 
can  his  personal  representatives  (y). 

(a;)  Oldershaw  v.  King,  2  H.  &  N.  517. 

(y)  Addison  on  Torts,  7th  ed.,  p.  52 ;   Wood  v.  North  British  Rail.  Co^ 
18  K.  (H.  L.)  27  ;  Dormanv.  Allefi.  3  F.  (5th  series),  112. 
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For  the  compensation  accepted  by  the  workman  to  be 
an  absolute  bar  to  his  right  to  sae,  it  is  not  necessary 
that  he  should  have  known  the  full  extent  of  the  injury  he 
had  received.  But  if  he  should  be  induced  to  compromise 
by  false  representations  as  to  the  nature  thereof  made 
by,  or  on  behalf  of,  the  employer,  he  will  not  be  bound  by 
having  accepted  such  compensation  {z).  Further,  he  will 
never  be  estopped  by  the  mere  fact  of  giving  a  receipt 
in  '^  full  satisfaction  and  discharge  "  of  his  claim,  if  he  can 
show  either  that  he  was  imposed  upon,  or  that  ho  was  not 
aware  of  the  import  and  effect  of  the  receipt  at  the  time 
he  signed  it  (a),  though  some  of  the  decisions  in  Scotland 
seem  to  show  that  very  strong  evidence  would  be  required 
before  such  a  discharge  could  be  set  aside  (6). 

Who  may  oompromise.  — The  parties  themselves  being 
sui  juris  may  compromise  their  own  claims  as  above 
stated.  The  next  friend  of  an  infant  is  dominus  litlsy  and 
may  compromise  the  infant's  claim  (c).  Where  a  solicitor 
has  been  instructed  to  prosecute  a  claim,  he  may  compro- 
mise the  same  unless  expressly  forbidden  to  do  so,  but  not 
before  the  action  is  commenced  (d).  The  parties  may 
also  compromise  without  the  intervention  of  their  solicitor 
if  the  compromise  is  entered  into  bond  fide  (e). 

Infant  may  oontraot  out  of  Act. — It  was  decided  in 
the  year  1894  that  an  infant  can  contract  away  a  right 
of  action  which  he  would  otherwise  have  had  under  the 
Employers'  Liability  Act  (/).  In  the  case  in  question 
the  infant  had  renounced  all  his  rights  under  the  Act 
in  consideration  of  being  permitted  to  participate  in  the 

CO  Stewart  v.  Great  Wextern  Rail,  Co.,  2  De  G.  J.  &  S.  319. 

(fl)  Lee  V.  Lancashire  and  Yorkshire  Rail.  Co.,  L.  R.  6  Ch.  527. 

(*)  Mathieson  v.  Hawthorns  ^-  Co.  (1899),  1  F.  468.  Sec  also 
Doeherty  v.  Mc Alpine,  2  F.  (5th  series),  128,  and  Hunter  v.  Darngavil 
ChU  Of.,  3  F,  (6th  aeries),  10. 

(c)  Oow  V.  Henry,  2  F.  (5th  series),  48. 

(4)  Maeaulay  v.  Polley,  [1897]  2  Q.  B.  122. 

{e)  Price  it.  Crouch,  60  L.  J.  Q.  B.  767. 

{/)  Clemfintsv.  London  and  NoHh  WesternRnil.  a;.,[1894]  2  Q.B.482. 
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accident  fund  which  the  London  and  North  Western 
Railway  Company  and  their  employes  had  mutually 
established.  In  the  case  in  question  the  infant  could 
probably  have  recovered  greater  damages  under  the  Act 
than  he  was  entitled  to  under  the  accident  fund  scheme, 
but  it  was  held  that  this  made  no  difference,  for  the 
contract  was  not  to  be  regarded  after  the  event,  but 
considered  as  to  whether  or  not  it  was  for  the  general 
benefit  of  the  infant  at  the  time  of  being  entered  into. 

As  showing  that  such  an  agreement  must  be  clearly  for 
the  benefit  of  the  infant,  if  it  is  to  be  upheld,  another 
case  may  be  considered  (^).  This  was  a  case  where  an 
infant  contracted  with  the  same  railway  company  that  in 
consideration  of  being  allowed  to  travel  on  the  railway 
to  and  from  the  colliery  where  he  worked,  and  his  home, 
upon  special  conditions  arranged  between  the  railway 
company  and  the  colliery  owner,  free  of  charge,  he  would 
not  make  any  claim  against  the  company  for  injury 
sustained  through  their  negligence.  The  court  held  that 
this  contract  regarded  as  a  whole  was  not  beneficial  to 
the  infant,  and  refused  to  hold  him  bound  bv  it. 


5.- -Is  THE  Plaintiff  in  Time? 

Time  for  notice  of  injury. — Upon  this  point  the 
words  of  the  Act  are  quite  clear  (A).  The  notice  of  the 
fact  of  the  injury  must  be  given  to  the  employer,  or  if 
there  is  more  than  one  employer,  to  one  of  the  employers 
within  six  weeks  from  the  time  the  injury  was  sus- 
tained (i).  If  given  by  registered  letter,  as  it  should 
be,  the  notice  shall  be  deemed  to  have  been  given  at  the 
time  when  the  letter  in  the  ordinary  course  of  post  would 
have  been  delivered  (i).  This  does  not  mean  that  it  is 
absolutely  necessary  that  the  notice,  if  sent  by  post, 
should  be  sent  by  registered    letter.      If  its   receipt  is 

(jg)  Flower  y,  London  and  North  Western  Rail,  Co,,  [1894]  2  Q.B.  66. 

(Ji)  Section  4. 

(0  I^id.  (*)  Section  7. 
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admitted,  or  can  be  proved  in  any  way,  then  the  mode  in 
which  it  was  sent  is  immaterial.  The  proof  of  sending  it  bv 
ordinary  post  is  prima  facie  evidence  of  its  receipt  (/).  It 
is  in  cases  where  the  receipt  of  the  notice  is  not  admitted,  and 
plaintiff  cannot  prove  its  actual  receipt,  or  where  the  notice 
really  miscarries,  that  the  advantage  of  following  the 
requirement  of  the  Act  of  Parliament  appears.  In  such 
cases  if  the  plaintiflF  proves  that  the  notice  was  properly 
addressed  and  registered  (section  7),  he  has  done  all  that 
the  law  requires,  and  his  action  cannot  be  defeated  for 
want  of  notice  (m). 

The  importance  of  giving  notice  in  time  should  be 
especially  borne  in  mind,  for  if  the  six  weeks  should  expire 
before  it  is  given,  the  statutory  right  of  action  is  gone 
entirely,  except  in  the  improbable  event  of  death  after- 
wards resulting  from  the  injury,  and  the  plaintiff,  suing  for 
the  death  under  Lord  Campbell's  Act,  being  able  to  satisfy 
the  judge  that  there  was  reasonable  excuse  for  the  absence 
of  the  notice  (n). 

It  is  provided  by  section  4  of  this  Act  that  "  in  case 
of  death  the  want  of  such  notice  shall  be  no  bar  to  the 
maintenance  of  such  action  if  the  judge  shall  be  of 
opinion  that  there  was  reasonable  excuse  for  such  want  of 
notice  ''  (o). 

It  has  been  decided  that  the  absence  of  notice  of  injury 
is  a  special  defence  under  Or'der  X.,  r.  1()  of  the  County 
Court  Rules  of  1889,  and  therefore  if  such  a  defence 
is  to  be  relied  upon,  notice  must  be  given  of  the  same 
five  clear  days  before  the  return  day  of  the  summons  (p). 

(0  Prere«i  y.  Gatti,  4  T.  L.  R.  487. 

(m)  See,  on  this  point,  an  important  jadgment  of  the  Conrtof  Session, 
in  the  ca.sc  of  McOiwan  v.  Tattered,  13  Rettie,  1033, 

(«)  In  a  ca-se  recently  heard,  a  solicitor,  who  had  omitted  to  give  notice 
bj  registered  letter,  was  sued  by  his  client  for  negligence  and  had  to  pay 
a  coni»idenible  sum  as  damages  and  costs. 

(o)  In  a  case  of  Bromley  (^Executrix  of^  v.  Tlie  Oldfuim  Corporation 
(anreported)  notice  was  excased,  upon  the  ground  that  the  widow  of  the 
deceased  mm  was  in  an  advanced  state  of  pregnancy,  and  so  excited  in 
mind  that  the  doctor  ordered  that  she  should  not  be  consulted  on  the 
subject. 

ip)  Conroy  t.  PeaeorJi,  06  L.  J.  Q.  B.  42:». 
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The  same  course  is  necessary  if  the  defendant  wishes  to 
rely  upon  a  defence  that  the  action  has  not  been  brought 
within  the  time  limited  by  the  Act. 

It  is  difficult  to  see  why  a  power  should  have  been  givep 
to  dispense  with  the  notice  of  injury  in  the  case  of  death 
only.  An  excuse  equally  reasonable  may  exist  in  a  non- 
fatal as  in  a  fatal  case.  The  author  has  himself  known  of 
cases  where  the  injured  man  has  been  in  hospital  and  un- 
conscious until  after  the  expiration  of  six  weeks  from  the 
time  of  the  injury,  and  who,  upon  leaving  the  hospital,  has 
discovered  to  his  sorrow  that  his  right  of  action  is  gone. 

Commenoement  of  action. — If  the  injury  is  not  a  fatal 
one,  the  action  must  be  commenced  within  six  months  from 
the  occurrence  of  the  accident  causing  the  injury  (q).  If 
the  injury  results  in  death,  the  action  must  be  commenced 
within  twelve  months  from  the  time  of  death  (r).  It  should 
be  remembered  that,  although  a  full  year  is  allowed  from 
the  time  of  death  for  commencing  the  action,  the  Act,  as  in 
non-fatal  cases,  requires  that  notice  of  the  injury  should 
have  been  given  within  six  weeks  from  the  time  of  its 
happening. 

The  word  "  month,"  used  in  any  Act  of  Parliament, 
means  a  calendar  month  {s).  There  is  no  power  whatever 
to  extend  the  time  for  bringing  the  action.  If,  therefore, 
in  the  case  of  non-fatal  injury  the  action  is  not  com- 
menced within  six,  or  in  case  of  a  fatal  injury  within 
twelve,  calendar  months  from  the  time  of  injury,  the 
defendant  can  set  up  and  rely  upon  the  limitation 
prescribed  by  the  Act  itself,  and  in  such  case  the  plaintiflTs 
action  must  fail,  unless  perchance  the  defendant  has  by 
his  own  conduct  estopped  himself  from  setting  up  the 
defence. 

(^)  An  action  is  commenceii  in  the  county  court  on  the  day  on  which 
the  plaint  is  entered.    Rules  of  1889,  Order  V.,  r.  1,8.  4. 

(r)  Section  4  ;  but  see  Markey  v.  Tolworth  Joint  Iwlatimi  HimfUaL 
[1900]  2  K.  B.  454,  and  pogt,  p.  125. 

(s)  Interpretation  Act,  1889  (52  &  53  Vict.  c.  63),  s.  3. 
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6. — Has  proper  Notice  of  Injury  been  given? 

Requisites  of  the  notioe. — We  have  seen  that  an  action 
under  the  Employers'  Liability  Act  is  not  maintainable 
unless  notice  of  injury  is  given  within  six  weeks.  The 
question  then  arises,  What  is  a  sufficient  notice  of  injury 
to  satisfy  the  requirements  of  the  Act  ?  Section  7  requires 
that  the  notice  of  injury  "  shall  give  the  name  and  address 
of  the  person  injured,  and  shall  state  in  ordinary  language 
the  cause  of  the  injury  and  the  date  at  which  it  was 
sustained  "  ;  and  the  latter  part  of  the  same  section  declares 
that  *'a  notice  under  this  section  shall  not  be  deemed 
invalid  by  reason  of  any  defect  or  inaccuracy  therein,  unless 
the  judge  who  tries  the  action  arising  from  the  injury 
mentioned  in  the  notice  shall  be  of  opinion  that  the  defen- 
dant in  the  action  is  prejudiced  in  his  defence  by  such 
defect  or  inaccuracy,  and  that  the  defect  or  inaccuracy  was 
for  the  purpose  of  misleading." 

The  wording  of  this  section,  as  of  so  many  other  parts 
of  the  Act,  has  proved  unfortunate.  It  commences  by 
enacting  that  the  notice  shall  give  certain  particulars,  and 
then  proceeds  to  excuse  ant/  defect  or  inaccuracy,  unless 
such  defect  or  inaccuracy  prejudices  the  defendant  in  his 
defence  and  was  made  for  the  purpose  of  misleading. 
The  word  '*  and  "  in  this  position,  appears  to  show  that  a 
notice  was  only  intended  to  be  invalid  when  it  could  be 
shown  that  it  was  both  defective  and  fraudulent,  and  never 
upon  the  ground  alone  that  it  was  defective. 

It  has  been  argued  that,  although  there  is  ample  power 
to  excuse  defects  and  inaccuracies,  yet  if  the  alleged  notice 
does  not  in  substance  contain  the  information  required  by 
the  first  part  of  the  section,  it  never  is  a  notice  under  the 
Act  at  all. 

Hotice  of  injury  most  be  in  writing. — Several  cases 
have  been  decided  by  the  High  Court  upon  the  sufficiency 
of  the  notice  required  by  the  Act,  The  first  case  was  that 
of  Mayle  v.  Jenkins  (^),  which  decided  that  the  notice  must 

(0  8  Q.  B.  D.  116  ;  51  L.  J.  Q.  B.  112. 
E.L.  r 
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be  in  writing,  and  that  verbal  notice,  even  where  the 
employer  was  quite  cognizant  of  the  occurrence,  was  not 
sufficient.  This  decision  was  clearly  right,  if  sections  4 
and  7  are  to  be  read  together.  It  has  not  since  been 
questioned. 

Shortly  afterwards  the  case  of  Keen  v.  The  Milltoall 
Dock  Co.  (u),  was  decided  in  the  Court  of  Appeal. 
The  case  of  Moyle  v.  Jenkins  was  expressly  approved, 
and  the  further  question  arose  whether  the  notice  must 
necessarily  be  contained  in  one  document.  The  facts  of 
this  case  were  as  follows :  The  plaintiff,  a  dock  servant, 
was  injured,  and  the  same  day  gave  verbal  particulars  of 
the  injury,  and  of  its  cause  to  a  dock  superintendent,  who 
wrote  it  down  and  made  a  report  of  it  to  the  defendant 
company.  Within  the  six  weeks  the  plaintiff's  solicitor 
wrote  the  following  letter  to  the  defendants  : 

"  Sirs, 

"  I  am  instructed  by  George  Keen,  of  136,  Rhodes- 
well  Road,  Limehouse,  to  apply  to  you  for  compen- 
sation for  injury  received  at  your  dock,  particulars  of 
which  have  been  already  communicated  to  your 
superintendent." 

No  other  notice  was  given  within  the  six  weeks.  The 
plaintiff  was  non-suited  in  the  county  court  upon  the 
ground  that  the  notice  of  injury  did  not  satisfy  the 
requirements  of  the  Act.  A  Divisional  Court  refused  to 
grant  a  rule  for  a  new  trial,  and  the  Court  of  Appeal 
held  that  this  decision  was  right.  Lord  Coleridge  declared 
his  opinion  that  '^  the  statute  meant  the  notice  to  be  one 
and  single,  delivered  at  one  time,  and  containing  in  it  at 
one  and  the  same  time  all  the  incidents  which  the  statute 
has  made  a  condition  precedent  to  the  right  to  maintain 
an  action." 

The  other  members  of  the  court  did  not  go  so  far  ;  but 
inclined  to  the  opinion  that  all  the  terms  of  the  notice  need 
not  be  contained  in  one  document  if  the  second  document 

(«)  8  Q.  B.  D.  482  ;  51  L.  J.  Q.  B.  277 ;  46  L.  T.  (N.S.)  472. 
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fio  far  referred  to  the  first  as  to  incorporate  its  contents  (a). 
Thej  all  held  that  the  solicitor's  letter  did  not  refer  to  the 
report  by  the  superintendent  to  the  company  in  terms 
sufficient  to  incorporate  its  contents. 

This  decision  was  unquestionably  a  somewhat  rigid 
application  of  the  terms  of  the  Act  of  Parliament  against 
the  workman.  It  can  only  be  supported  upon  the  ground 
that  the  Court  was  justified  in  holding  that  the  solicitor's 
letter  standing  alone  was  not  a  notice  of  injury  at  all»  but  a 
mere  application  for  compensation.  Several  of  the  later 
cases,  as  we  shall  see,  appear  to  be  hardly  consistent  with 
this  decision.  A  month  after  this  decision  the  question 
of  the  sufficiency  of  a  notice  of  injary  was  again  before 
the  High  Court  in  the  case  of  Stone  v.  Hi/de  (y). 

In  this  case  the  notice  relied  upon  as  satisfying 
the  Act  was  in  the  form  of  a  solicitor's  letter  asking  for 
compensation.  It  stated  the  name  and  address  of  the 
injured  man,  the  date  of  the  injury  and  the  fact  that 
he  had  been,  and  would  be  for  some  time  longer,  under 
treatment  at  the  hospital,  but  omitted  altogether  to  state 
the  cause  of  the  injury.  The  judge  of  the  county  court 
held  that  there  was  no  sufficient  notice  under  the  Act, 
and  further  held  that  if  the  omission  was  a  ^'  defect  or 
inaccuracy  "  within  section  7,  it  had  the  effect  of  mislead- 
ing the  employer,  and  must  have  been  made  for  the 
purpose  of  misleading.  On  appeal  the  Divisional  Court 
(Mathbw  and  Cavb,  J  J.)  held  that  the  letter  amounted 
to  a  notice  under  the  Act,  although  a  defective  one  ;  also 
that  the  finding  of  the  county  court  judge  that  the  notice 
misled  the  employer  and  must  have  been  for  the  purpose 
of  misleading,  was  founded  upon  no  evidence,  and  was 
not  therefore  a  finding  of  fact,  and  set  aside  with  costs 
the  non-suit  which  the  county  court  judge  had  directed  to 
be  entered. 


(jf)  See  Lawley  ▼.  Mayo-r  of  Retford^  55  J.  P.  133,  in  which  case  the 
Court  of  Appeal  held  that  notice  of  action  ander  the  Pablic  Health  Act, 
1875,  need  not  be  contained  in  one  document. 

(y)  9  Q.  B.  D.  76  ;  51  L.  J.  Q.  B.  452  ;  46  L.  T.  (N.s.)  421. 

F  2 
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Striot  Interpretation  not  followed. — ^That  this  decision 
was  right  npon  both  points  there  can  be  no  doubt,  but  it  is^ 
difficult  to  reconcile  it  with  the  decision  of  the  Court  of 
Appeal  in  Keen  v.  The  Millwall  Dock  Co.  (antey  p.  66), 
which  case  was  cited  in  the  argument  of  counsel,  but  not 
referred  to  in  the  judgment.  Cave,  J.,  in  giving  judg- 
ment, sa  js  :  '^  Now  it  is  said  that  the  letter  of  the  plaintiff '» 
solicitor  was  no  notice  because  the  cause  of  injury  is  not 
stated.  If  so,  there  could  be  no  such  thing  as  a  defective 
notice,  because  any  omission,  ^.^.,  of  the  name  or  address, 
would  render  what  was  intended  as  a  notice  of  no  effect. 
The  legislature,  I  think,  contemplated  the  possibility  of  the 
notice  being  given  by  persons  possessed  of  no  great 
amount  of  knowledge,  and  for  that  reason  provided,  as 
enacted  at  the  end  of  section  7,  that  a  defect  should  not 
invalidate  the  notice  unless  the  judge  finds — that  is,  upon 
evidence — that  the  intention  of  giving  such  defective  notice 
was  to  prejudice  the  defendant." 

The  chief  difference  between  the  solicitor's  letter  in 
Keen  v.  The  Millwall  Dock  Co.^  and  that  in  Stone  v. 
Hyde^  is  that  in  the  latter  the  date  of  the  injury  is 
given,  whilst  in  the  former  it  is  omitted.  A  later  case 
of  Carter  v.  Drysdale  (z)^  following  Stone  v.  Hyde,  decided 
that  the  omission  of  the  date  of  injury  in  the  notice  is 
a  defect  only,  and  does  not  invalidate  the  notice.  In 
Clarkson  v.  Musgrave  (a),  where  the  notice  on  the  face  of 
it  contained  all  the  requirements  of  the  Act,  but  the 
evidence  at  the  trial  disclosed  that  the  cause  of  the  injury 
was  wrongly  stated  in  the  notice,  it  was  held  that  this 
mistake  was  an  ''  inaccuracy  "  only,  within  the  meaning  of 
section  7,  and  that  the  notice  was  good. 

In  the  case  of  Ilearn  v.  Phillips  and  Anotlier  (6),  a 
notice  under  the  Act  was  directed  to  E.  Van  Camp  instead 
of  G.  F.  Van  Camp,  and  served  at  the  house  where  both 
E.  and  G.  F.  lived.     The  judge  of  the  county  court  found 

iz)  12  Q.  B.  I).  91  ;  53  L.  J.  Q.  B.  557  ;  32  W.  R.  171. 
(a)  9  Q.  B.  D.  386  ;  51  L.  J.  Q.  B.  525. 
(ft)  Only  reported  in  1  T.  L.  H.  475. 
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that  it  came  to  the  knowledge  of  G.  F.  Van  Camp,  and 
amended  the  notice  by  altering  the  initials.  The  Divisional 
Court  held  that  this  amendment  was  properly  made,  and 
ihat  the  notice  was  good. 

In  the  case  of  Prevesi  v.  Gatti  (c),  the  alleged  notice 
was  extremely  defective.  It  consisted  merely  of  a  written 
statement  sent  to  Messrs.  Gatti  to  the  effect  that  the 
plaintiff  had  been  injured  at  their  premises  on  August  8th. 
It  omitted  altogether  the  cause  of  the  injury  and  the 
address  of  the  plaintiff,  and  mis-stated  the  date  of  the 
injury.  The  county  court  judge  who  tried  the  action  held 
that  these  omissions  and  mistake  were  only  defects  and 
inaccuracy  within  the  meaning  of  section  7,  and  that  the 
defendants  were  not  misled  by  them.  On  appeal,  the  High 
Court  decided  that  the  county  court  judge  was  right. 

Summary  of  requirements  of  a  valid  notice. — Briefly 
summarising  the  foregoing  pages  upon  this  subject,  we 
deduce  the  following  points :  that  the  notice  must  be  in 
writing  ;  that,  notwithstanding  Lord  Coleridge's  expres- 
sion of  opinion,  it  need  not  be  all  contained  in  one  writing, 
if  the  different  writings  refer  to  one  another  sufficiently  to 
incorporate  the  contents  of  each  ;  that  if  the  writing  can 
be  considered  a  notice  at  all,  the  omission  or  mis-statement 
of  the  cause  of  action,  or  date  of  injury,  or  address  of  the 
injured  man,  or  the  omission  of  more  than  one  of  these 
requirements,  may  be  excused  ;  and,  lastly,  that  a  county 
court  judge  can  only  find  that  such  an  omission  or 
inaccuracy  misled  the  employer,  and  must  have  been 
intentional  upon  evidence  being  given  to  such  effect. 

Service  of  notice  of  ii^Jury. — The  notice  may  be  served 
in  either  of  the  following  ways  : 

1.  By  delivering  it  at  the  residence  or  place  of  business 
of  the  person  on  whom  it  is  to  be  served  ;  or,  if  the 
person  on  whom  it  is  to  be  served  is  a  company  or 
a  partnership,  by  delivering  it  at  their  office,  or  at 
one  of  their  offices. 

(0  4  T.  L.  R.  487. 
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2.  By  post,  by  a  registered  letter  addressed  to  the  person 

on  whom  it  is  to  be  served  at  his  last-known  place 

of  residence,  or  place  of  business  ;  or,  if  the  person 

on  whom  it  is  to  be  served  is  a  partnership  or  a 

company,  by  a  registered  letter  addressed  to  their 

office,  or  one  of  their  offices. 

The  onus  of  showing  that  the  defendant  had  notice  of 

the  injary  rests  npon  the  plainti£P ;  but  this  onus  is  satisfied 

when  he  proves  that  the  requirements  of  the  Act  as  to 

service  have  been  complied  with. 

.In  the  case  (unreported)  of  Piers  v.  Lovatt^  the  notice 
was  alleged  to  have  been  given  by  an  unregistered  letter. 
At  the  trial  of  the  action  in  the  county  court,  the  counsel 
for  the  defendant  refused  to  make  any  admissions.  The 
county  court  judge  thereupon  non-suited  the  plaintiff  on 
the  ground  that  service  of  the  notice  of  injury  had  not 
been  proved.  On  appeal,  a  Divisional  Court  remitted  the 
case  for  the  issue  of  fact  to  be  tried  whether  or  not  the 
letter  was  actually  received.  At  the  second  trial  this 
issue  was  left  to  the  jury,  who  decided  in  favour  of  the 
defendant, 

(For  forms  of  Notice  of  Injury,  see  Appendix  C.) 
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DETAILED  CONSIDERATION  OF  THE  LIA- 
BILITY IMPOSED  BY  THE  EMPLOYERS* 
LIABILITY  ACT.  1880. 

The  liability  imposed  by  the  Act  considered. — For 

the  purposes  of  a  detailed  consideration  of  the  liability 
imposed  by  the  Employers'  Liability  Act,  it  may  be 
assmned  that  the  intended  plaintiff  is  a  ''  workman " 
witlun  the  meaning  of  the  Act ;  that  he  has  not  contracted 
away  his  right  of  action  ;  and  has  fulfilled  the  conditions 
precedent  to  bringing  the  action.  The  next  point  to  be 
considered  is,  under  which  clause  in  the  Act  should  the 
action  be  framed.  The  whole  of  the  liability  imposed 
upon  employers  by  the  Act  is  contained  in  the  five  sub* 
sections  of  section  1,  qualified  and  restricted  by  the 
yarious  sub-sections  of  section  2.  Roughly  speaking,  these 
five  sub-sections  impose  a  liability  upon  the  employer, — 
(1)  for  defective  ways,  work,  machinery,  and  plant ;  (2)  for 
the  negligence  of  his  superintendents  ;  (3)  for  negligence 
of  persons  to  whom  he  has  delegated  his  power  of  giving 
orders ;  (4)  for  defective  byelaws  and  instructions  ;  and 
(5),  in  the  case  of  railway  companies, — for  the  negligent 
management  of  the  trains,  points,  and  signals. 

It  is  important  here  to  point  out  that  nowhere  in  the 
Act,  save  in  the  one  case  of  defective  plant,  is  the  employer 
himself  made  liable  to  be  sued  thereunder.  This  was 
probably  done  advisedly,  for,  as  we  have  shown,  the 
employer's  liability  for  his  own  negligence  already  existed, 
and  could  be  enforced  against  him  at  common  law.  Still 
some  inconvenience  has  been  caused  thereby,  for,  until  the 
facts  of  a  case  are  investigated  in  court,  it  is  often  difiicult 
to  say  whether    blame  is  attachable   to    the   employer 
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personally  or  to  his  workmen,  and  to  the  writer's  know- 
ledge more  than  one  action  has  been  rendered  abortive 
owing  to  the  late  discovery  that  the  negligence  on  which  it 
was  founded  was  attributable  to  the  employer  himself,  and 
that  the  action  could  not  be  prosecuted  under  the  Act  in  a 
county  court. 

An  attempt  has  sometimes  been  made  to  avoid  the 
possibility  of  this  result,  by  joining  a  common  law  claim, 
to  the  limit  of  the  jurisdiction  of  the  county  court, 
viz.,  £50,  with  the  claim  under  the  Employers'  Liability 
Act.  This  method,  where  the  injuries  are  serious,  is 
obviously  an  inefficient  way  of  providing  against  the 
difficulty. 

We  now  proceed  to  consider  each  of  the  heads  of 
liability  under  section  1  of  the  Act  separately  and  in 
the  sequence  in  which  they  appear. 

1. — Was  the  Injury  caused  by  defective  Ways, 
Works,  Machinery,  or  Plant  ? 

The  words  of  the  Act  (section  1,  sub-section  (1)  )  are,  that 
where  personal  injury  is  caused  to  a  workman — "  by  reason 
of  any  defect  in  the  condition  of  the  ways,  works,  machinery, 
or  plant  connected  with  or  used  in  the  business  of  the 
employer  "  ;  provided  (a)  such  defect  "arose  from,  or  had 
not  been  discovered  or  remedied  owing  to  the  negligence 
of  the  employer,  or  of  some  person  in  the  service  of  the 
employer,  and  entrusted  by  him  with  the  duty  of  seeing 
that  the  ways,  works,  machinery,  or  plant  were  in  proper 
condition  "  (section  2,  sub-section  (1)  ) — the  workman,  or  in 
case  of  death  his  representatives,  shall  have  the  same  right 
of  compensation  and  remedies  against  the  employer  as  if 
he  had  not  been  a  workman. 

In  the  first  place,  it  is  necessary  to  find  out  how  far  this 
section  extends  the  employer's  common  law  liability. 

As  we  have  seen,  the  duty  is  imposed  upon  every  employer 
by  common  law  to  use  ordinary  care  and  diligence  to 

(a)  This  is  the  effect  of  s.  1,  sub-s.  (1),  and  s.  2,  sub-s.  (1),  which  must 
always  be  read  together. 
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provide  sound  and  safe  materials,  and  accommodations  for 
his  servants  (6),  unless  by  the  terms  of  the  contract  between 
the  parties  the  servant  has  absolved  his  employer  from 
this  obligation  (c).  Neither  by  common  law,  nor  by  this 
Act,  is  the  master  made  an  insurer  of  his  servant's  safety. 
He  is  not  bound  to  adopt  all  new  improvements  (d), 
80  long  as  he  furnishes  such  plant  and  machinery  as  a 
reasonable  man,  having  taken  proper  precautions,  may 
reasonably  expect  to  be  capable  of  acting  efl&ciently  and 
safely  (e). 

Cases  at  oommon  law. — In  the  case  of  Williams  v. 
Clough  (/),  it  was  decided  that  an  employer  could  be  held 
responsible  for  injury  caused  to  a  servant  through  using  a 
defective  ladder,  the  allegation  of  the  declaration  being 
that  the  defendant  well  knew  that  the  ladder  was  unsafe. 

In  the  case  of  Brydon  v.  Stewart  (^),  an  employer  was 
held  responsible  to  the  representatives  of  one  of  his  work- 
men, who  had  been  killed  by  a  stone  falling  upon  him 
from  the  side  of  a  pit,  which  stone  had  been  left  there  by 
the  defendant's  personal  fault.  In  his  judgment  Lord 
Cranworth  remarked,  that  both  by  the  law  of  England 
and  of  Scotland  a  master  incurs  responsibility  in  respect 
of  an  injury  occasioned  by  a  defect  of  machinery  due  to 
his  personal  neglect  (A). 

In  Murphy  v.  Pliillips  (?),  an  employer  was  held  respon- 
sible to  his  workman  for  the  breaking  of  a  chain,  caused 
partly  by  wear  and  tear,  and  partly  by  bad  welding, 
Cleasby,  B.,  saying  :  "  There  was  an  obligation  on  the 
master  to   see  that  the   chain  was  not  dangerous.     He 

(i)  Brydon  v.  Steioart^  2  Macq.  H.  L.  30  ;  Paterson  v.  Wallace 
1  Macq.  H.  L,  748  ;  BaHonshUl  Coal  Co,  t.  Reid,  3  Macq.  H.  L.  306. 

ie)  Seymour  r.  Maddox,  16  Q.  B.  326  ;  Brookes  v.  Courtenay^  20  L.  T. 
(N.8.)  440. 

(d)  Hanson  v.  The  Lancashire  and  Yorkshire  Rail,  Co,,  20  W.  R.  297. 

{e)  See  judgment  of  Lord  Caibns  in  Wilson  y.  Merry,  L.  R.  1  H.  L. 
(Sc.)  332. 

(/)  3  H.  &  N.  258.  (£)  2  Macq.  H.  L.  80. 

(A)  An  exactly  similar  case  was  that  of  Mellors  v.  Shaw,  1  B.  &  S.  437, 
decided  npon  the  ground  of  the  master's  personal  negligence. 

(0  35  L.  T.  477  ;  24  W.  R.  647. 
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might  have  done  this  in  two  ways :  he  might  have  engaged 
a  man  expressly  to  attend  to  these  matters,  in  which  case 
he  would  himself  have  been  free  from  liability  ;  or  he 
might  have  seen  to  these  matters  himself." 

Likewise,  in  Weems  v.  Mathieson  (i),  the  employer  was 
held  responsible  for  injnry  cansed  by  the  falling  of 
a  cylinder  insufficiently  suspended,  the  manner  of  the 
suspension  having  been  suggested  by  the  defendant 
himself. 

In  an  American  case,  Cayzer  v.  Taylor  (J)^  a  master 
was  held  responsible  for  defective  machinery,  although  the 
negligence  of  a  fellow-workman  of  the  workman  injured 
contributed  to  bring  about  the  accident. 

In  this  case,  as  in  all  those  before  mentioned,  there  was 
an  allegation  that  the  employer  knew  that  the  machinery 
was  defective. 

It  therefore  appears  that  with  respect  to  the  employer's 
personal  liability  with  regard  to  injury  resulting  from 
defects  in  his  ways,  works,  machinery  or  plant,  of  which 
he  was,  or  ought  to  have  been,  aware,  the  Act  has  made 
no  alteration  whatsoever. 

Real  extension  of  liability. — The  real  extension  of 
liability  is  effected  by  the  latter  part  of  the  first  sub-section 
of  section  2,  making  the  employer  responsible  if  he 
delegates  his  duty  of  supervising  the  condition  of  his 
ways,  works,  machinery,  or  plant  to  another. 

Before  the  Act  the  employer  got  rid  entirely  of  his  own 
liability  by  entrusting  this  duty  to  a  workman  selected  to 
perform  it,  so  long  as  such  workman  was  not  incompetent 
to  the  employer's  knowledge  (m). 

The  employer  is  now  responsible  for  the  negligence  as 
well  as  for  the  incompetence  of  the  person  to  whom  he 


(It)  4  Macq.  H.  L.  215. 

(0  76  Massa.  (10  Gray)  274.  See  also  judgment  of  Lord  Hebsghkll 
in  SmUh  t.  Baker,  [1891]  A.  C.  325. 

(m)  Judgment  of  Cleasbt,  J.,  in  Murphy  v.  Phillips,  supra; 
Balleny  y.  Cree^  Sess.  Ca.  (3rd  series),  vol.  ii.,  p.  626,  and  the  remarks  of 
the  Lord  Justice  Clerk  therein. 
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has  entrusted  the  duty  of  seeing  that  the  ways,  works, 
machinery,  or  plant  are  in  proper  condition. 

Ways,  works,  machinery,  and  plant. — ^There  have 
been  many  decisions  as  to  the  meaning  of  the  words 
"ways,  works,  machinery,  and  plant,"  as  used  in  the 
Employers'  Liability  Act,  and  as  to  what  may  be  said  to 
constitute  "  defect "  in  their  condition. 

An  early  decision  established  that  a  defect  in  a  "  way  " 
meant  something  defective  in  its  permanent,  or  quasi- 
permanent  condition,  and  that  an  obstruction  negligently 
placed  thereon  did  not  make  the  way  defective  within 
the  meaning  of  the  statute  (McGiJin  v.  Palmers  Ship- 
building Co,^  Limited  (n)  ).  In  another  case,  Wood  v. 
Dorrall  Sf  Co.  (o),  a  "  way  "  was  held  to  be  defective  by 
reason  of  its  running  close  to  a  staircase  aperture,  and 
not  being  protected  from  it,  whereby  a  workman,  who 
tripped  and  fell  over  something  upon  the  way,  fell  down 
the  staircase  aperture. 

On  the  other  hand,  in  the  case  of  Pegram  v.  Dixon  (p), 
an  xmprotected  well-hole  in  a  house  in  course  of  erection, 
down  which  rubbish  was  thrown,  and  which,  before  the 
accident,  was  the  way  used  by  the  workmen  to  ascend  to  the 
upper  floors,  was,  in  accordance  with  the  case  of  McGiffin  v. 
Palmer^ s  Shipbuilding  Co.,  held  not  to  become  a  defective 
"way"  by  reason  of  rubbish  being  thrown  down  at  the 
time  when  a  workman  was  ascending  (q).  In  Bromley  v. 
Cavendish  Spinning  Co.  (r)  the  plaintiff,  in  the  ordinary 
course  of  duty,  had  to  pass  through  the  mill  yard  over  a 
hole  where  a  weighing  machine  was  being  erected,  which 
hole  was  covered  by  boards.     Whilst  walking  over  it  one 

(»)  10  Q.  B.  D.  5  ;  62  L.  J.  Q.  B.  26 ;  47  L.  T.  (N.8.)  346. 

(o)  2  T.  L.  R.  560. 

(p)  55  L.  J.  Q.  B.  447  ;  58  L.  T.  (N.B.)  762  ;  2  T.  L.  B.  801. 

(ijf)  In  both  this  case  and  thaXot  Me  Qiffin'v.  Palmer's  Shipbuilding 
Co,  the  deciAion  was  not  that  there  was  no  right  of  action  upon  the  facts 
under  the  Employers'  Liability  Act — ^indeed,  there  may  well  haye  been  in 
both  cases  a  right  of  action  under  sub-s.  (2)  for  negligent  superintendence 
— but  only  that  the  actions  could  not  be  sustain^  under  s.  1,  sub-s.  (1), 
for  defect  in  the  **  ways." 

(r)  2  T.  L.  R.  881. 
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of  the  boards  tilted  and  caused  the  injury.  It  was  held 
that  the  place  was  a  "  way  "  within  the  meaning  of  the 
Act,  that  its  condition  was  defective,  and  that  the  plaintiff 
was  entitled  to  recover. 

Another  case  upon  this  point,  Willetts  v.  Watts  ^'  Co.  («), 
raised  both  the  questions,  what  was  a  "  way "  and  what 
was  "  a  defect  in  the  condition  "  of  a  way.  The  facts  were 
these :  The  plaintiff  was  employed  as  a  hammerman  by 
the  defendants,  who  were  engineers.  Upon  the  defendants' 
land  was  a  large  covered  workshop,  150  feet  long  and  50 
feet  wide,  partly  filled  with  machinery  and  trade  appliances. 
There  was  no  defined,  or  marked  out,  way  across  this 
workshop,  but  the  workmen  were  accustomed  to  walk  over 
such  parts  of  it  as  were  convenient  and  practicable.  In  the 
middle  of  the  workshop  was  a  well  with  a  cover,  which 
had  not  been  used  for  seven  years.  The  plaintiff  crossing 
the  workshop  fell  into  this  well,  which  had  been  uncovered 
by  the  defendants'  foreman.  An  action  was  brought  under 
section  1,  sub-section  (1)  of  the  Act,  the  particulars  alleging 
that  the  "  way "  was  defective  owing  to  negligence.  A 
verdict  was  given  for  the  plaintiff,  with  £150  damages, 
but  this  verdict  was  set  aside  by  the  Divisional  Court 
upon  the  sole  ground  that  the  place  in  question  was  not  a 
"way"  within  the  meaning  of  the  section,  but  special 
leave  was  given  to  carry  the  case  to  the  Court  of  Appeal. 
Upon  the  case  reaching  the  Court  of  Appeal,  that  Court 
overruled  the  Divisional  Court,  as  to  the  ground  upon 
which  it  decided  against  the  plaintiff,  and  held,  we  think 
unquestionably  rightly,  that  the  place  in  question  was  a 
*'  way  "  within  the  meaning  of  the  section.  The  temporary 
leaving  open  of  the  well,  however,  was  held  not  to  con- 
stitute a  "  defect "  in  the  "  condition  of  the  way,"  but  only 
a  negligent  user  of  the  way,  and  as  the  action  was  brought 
under  sub-section  (1)  of  section  1,  it  was  sent  down  for 
amendment  and  re-trial  (t). 

(*)  [1892]  2  Q.  B.92  ;  61  L.  J.  Q.  B.  540  ;  8  T.  L.  R.  252  ;  iid,  C.  A., 
p.  633). 

(t)  This  case  is  another  illustration  of  the  serions  coaseqnences  which 
may  result  from  not  carefnllj  considering  under  which  head  of  liability 
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Lord  EsHBR,  in  his  judgment,  gives  a  useful  definition 
of  a  "  way  "  as  "  the  course  which  a  workman  would,  in 
ordinary  circumstances,  take  in  order  to  go  from  one 
part  of  the  workshop,  or  premises,  where  a  part  of  his 
employer's  business  is  being  done,  to  another  part  of 
the  workshop,  or  premises,  where  another  part  of  his 
employer's  business  is  being  done,  when  the  business  of 
his  employer  requires  him  to  go  or  be  there,  and  when  he 
goes  there  on  the  business  of  his  employer." 

With  this  case  must  now  be  considered  that  of  Tate  v. 
Latham  Sf  Son  (u),  where  the  absence  of  the  guard  from 
a  circular  saw  was  held  to  be  a  defect  in  the  condition  of 
the  machinery  within  section  1,  sub-section  (1)  of  the  Act. 

The  case  of  Willetts  v.  Watts^  supra,  was  quoted, 
though  hardly  dealt  with  in  a  satisfactory  manner. 

Gonneoted  with  the  employer's  business. — The  ways, 
works,  machinery,  or  plant  must  be  connected  with  or 
used  in  the  employer's  business.  The  first  case  directly 
raising  the  question  of  the  meaning  of  the  words  "  works 
connected  with  or  used  in  the  business  of  the  employer  " 
was  Howe  v.  Mark  Finch  8f  Co.  (x).  That  case  decided 
that  works  in  course  of  erection,  and  only  partly  finished, 
which,  although  intended  on  completion  to  be  connected 
with  and  used  in  the  employer's  business,  were  not  so 
used  at  the  time  of  the  accident,  could  not  be  regarded 
as  "  works  "  within  the  meaning  of  the  Act. 

The  case,  which  is  not  clearly  reported,  apparently 
decides  that  buildings  do  not  become  a  part  of  the  em- 
ployer's works  until  they  are  used  by  him  in  the  business 
for  which  they  are  designed.  On  the  other  hand,  that 
such  buildings  are  a  part  of  the  '^  works  "  of  the  person 
engaged  in  constructing  them,  appears  from  the  case  of 

a  caoBe  of  action  properly  faUs.  The  facts  appeared  clearly  to  show  a 
good  cause  of  action,  bat  it  was  broaght  under  the  wrong  sub-section,  and 
the  plaintiff  had  to  pay  all  the  costs  in  the  Dirisional  Court  and  Court  of 
Appeal,  as  the  price  of  getting  the  mistake  rectified. 

(»)  [1897]  1  Q.  B,  302  ;  66  L.  J.  Q.  B.  349  ;  76  L.  T.  336  ;  13  T.  L.  R. 
231. 

(a?)  17  Q.  B.  D.  187. 


78      LIABILITY   IMPOSED   BY   EMPLOYERS'    LIABILITY  ACT. 

Branrdgan  y.  Robinson  (y),  the  head  note  of  which  is  as 
follows  : 

'^  The  term  works  in  section  1,  sub-section  (1)  of  the 
Employers'  Liability  Act,  1880,  is  not  confined  to  factories, 
workshops,  or  permanent  premises  of  an  employer.  A 
plot  of  ground,  in  the  course  of  being  cleared  of  old 
buildings  in  order  to  form  a  site  for  new  building  opera- 
tions, is  the  '  works '  of  the  employer  of  labour  who  has 
contracted  to  clear  it,  and  whose  business  it  is  to  perform 
such  contracts." 

That  buildings  in  course  of  erection  or  demolition  are 
the  "  works  "  for  the  time  being,  of  the  builders  or  con- 
tractors engaged  thereon  is  so  clear,  that  it  has,  in 
numerous  cases  under  the  Act,  been  assumed  as  a  matter 
of  course  (;?).  Probably  the  case  of  Brannigan  v.  Robinson 
would  never  have  been  appealed,  but  for  the  uncertainty 
of  the  report  as  to  what  was  the  decision  in  Hoioe  v.  Mark 
Finch  Sf  Co, 

In  a  recent  case  (a)  the  words  "connected  with  or  used  in 
the  business  of  the  employer,"  have  been  construed  some- 
what widely.  The  Court  of  Appeal  (reversing  a  Divisional 
Court)  has  held  that  a  piece  of  machinery  which  had  been 
used  in  the  employer's  business,  and  which,  having  become 
broken  and  defective,  an  order  had  been  given  to  disuse, 
still  remained  machinery  "  connected  with  or  used  in  the 
business  of  the  employer"  whilst  it  was  being  removed 

(y)  [1892]  1  Q.  B.  844  ;  61  L.  J.  Q.  B.  202. 

{z)  The  onlj  case  we  know  of  where  th»  generally-received  view  has 
been  queried,  was  the  case  of  Conway  v.  Clemence  (2  T.  L.  R.  80), 
where  Manistt,  J.,  asked  the  question,  not  necessary  for  the  decision  of 
the  case,  '*  Coald  the  carcase  of  a  house  which  he  was  building  be  said  to 
be  part  of  the  builder's  plant  ?  '*  This  question  would  now  have  to  be 
answered  affirmatively.  See  Reynolds  v.  Ifollowfiy,  14  T.  L.  R.  561, 
in  which  it  was  decided  that  a  duty  lay  on  the  employer  (a  builder)  to 
examine  the  condition  of  a  house  before  proceeding  to  demolish  it,  and 
that  a  failure  in  such  duty  would  render  nim  liable  under  s.  l,sub-s.  (1) 
of  the  Act.  See,  further,  as  to  a  vessel  not  belonging  to,  but  being  dis- 
charged by,  the  defendant*,  becoming  a  part  of  their  ways,  works, 
machinery,  or  plant,  within  s.  l,sub-a. (1)  of  the  Act,  Carter  Y.Clarke 
aiid  Othern,  78  L.  T.  76  ;  H  T.  L.  R.  172. 

(w)  Thompson  v.  City  Class  Bottle  Co,,  [1902]  1  K.  B.  233. 
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to  a  corner  of  the  works  where  it  was  to  be  put  ont  of  the 
way,  possibly  for  repair.  In  his  judgment,  Collins,  M.R., 
says :  "  The  words  of  the  section,"  nsed  in  the  business 
of  the  employer,  ^'  do  not,  in  my  opinion,  mean  that  the 
plant  must  be  in  use  at  the  moment  when  the  injury 
occurs  to  the  workman,  and  a  machine  does  not  cease  to 
be  plant  in  the  interval  between  the  giving  an  order  that 
it  shall  be  repaired  and  the  completion  of  the  repair." 
Lord  Justice  Stirling  based  his  judgment  upon  the  view 
that  if  the  machine  had  ceased  to  be  used  in  the  employer's 
business,  it  was  nevertheless  still  "  connected  with  "  it. 

The  word  "  machinery "  has  been  defined  in  an 
American  case  (6)  as  meaning  "  every  mechanical  device  or 
combination  of  mechanical  powers  and  devices  to  perform 
some  function,  and  produce  a  certain  eflFect  or  result." 

Wide  interpretation  of  '* plant."— The  term  "plant" 
has  received  a  wide  interpretation,  and  has  been  stated  by 
LiNDLBY,  L.J.,  in  Yarmouth  v.  France  (c),  to  include 
"  whatever  apparatus  is  used  by  a  business  man  for  carrying 
on  his  business — ^not  his  stock  in  trade  which  he  buys  or 
makes  for  sale — but  all  goods  and  chattels  fixed  or  move- 
able, live  or  dead,  which  he  keeps  for  permanent  employ- 
ment in  his  business." 

The  decision  in  this  case  that  a  horse  was  "  plant,"  and 
that  the  vicious  nature  of  the  horse  made  it  defective  plant, 
was  somewhat  startling.  Until  this  decision  was  given  the 
word  "plant"  was  generally  understood  as  referring  to 
inanimate  things  only.  Probably  the  feeling  of  the  Courts 
has  been  that  the  legislature  intended  this  Act  to  be 
construed  liberally  in  favour  of  workmen,  and  the  word 
itself  is,  no  doubt,  wide  enough  to  include  both  animate 
and  inanimate  chattels.  At  all  events  such  is  the  inter- 
pretation which  has  been  placed  upon  the  Act,  both  in 
England  and  Scotland  (d), 

(ft)  CortUn(f  V.  Burden,  15  How.  (N.S.)  267. 

(O  19  Q.B.  D.  647  ;  67  L.  J.  Q.  B.  7  ;  4  T.  L.  R.  1. 

(d)  See  Hattor  v.  Edinburgh  Street  Tramway  Co.,  14  llettie,  621. 
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Meaning  of  defect  in  condition. — The  next  matter  for 
inquiry  is  as  to  the  meaning  of  the  words  "  defect  in  the 
condition  "  of  the  plant,  etc.  Here,  again,  the  words  have 
had  a  wide  construction  placed  upon  them,  and  have  been 
held  to  refer  not  only  to  plant  which  is  in  a  defective  con- 
dition, but  to  include  such  plant  as,  although  perfectly  good 
in  itself,  is  yet  unfit  for  the  purpose  for  which  it  is  applied. 

This  was  first  laid  down  in  the  case  of  Heske  v. 
Samuelson  (^),  where  the  defect  in  the  plant  relied  upon 
was  the  absence  of  fencing  or  sides  to  a  lift,  upon  which 
barrows  of  coal  were  from  time  to  time  lifted  a  height  of 
eighty-five  feet  to  the  top  of  a  blasting  furnace.  A  piece 
of  coal  fell  oflF  the  barrow  on  to  the  lift,  and  in  consequence 
of  the  lift  being  unfenced,  then  fell  down  on  to  a  workman 
and  killed  him. 

It  was  argued  for  the  defendants  that  "defect  in 
condition  "  meant  defect  in  the  state  and  condition  of  the 
thing  itself,  and  that  a  machine  perfect  in  itself  could  not 
be  said  to  be  defective  in  condition  because  it  happened  to 
be  applied  to  a  purpose  for  which  it  was  not  well  adapted. 
The  Court  refused  to  assent  to  this  argument.  Lord 
Coleridge,  in  giving  judgment,  setting  aside  the  nonsuit 
which  had  been  entered  by  the  county  court  judge,  said  : 
"  The  accident  in  question  arose  from  a  part  of  the  plant 
used  being  unfit  for  its  purpose,  and  that  being  so  it  has 
arisen  from  the  defective  condition  of  that  part  of  the 
plant.  The  condition  of  the  plant  was  imperfect,  con- 
sidering the  purpose  for  which  it  was  used  ;  that  being  so, 
it  seems  to  me  that  there  was  a  defect  in  its  condition 
within  the  meaning  of  the  statute."  Stephen,  J.,  adds  : 
"  The  argument  (for  the  defendant)  comes  to  this,  that  if  an 
employer  uses  a  machine,  part  of  which  is  too  weak  for  the 
purpose  for  which  it  was  used,  that  constitutes  a  defect  in 
the  condition  of  the  machine  ;  but  that  if  the  machine  was 
wholly  unfit  for  the  purpose  for  which  it  was  used  then 
there  is  no  defect.  I  cannot  assent  to  such  a  proposition 
us  that." 

(e)  12  Q.  B,  D.  30  ;  53  L.  J.  Q.  B.  45  ;  49  L.  T.  (N.8.)  474. 
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This  case  was  approved  and  followed  by  the  Conrt  of 
Appeal  in  Crippa  v.  Judge  (/),  and  has  never  since  been 
questioned. 

Unauthorised  use  of  plant,  eto. — Although  it  is  now 
settled  law  that  the  words  "  defective  condition  of  plant " 
include  plant  unsuitable  for  the  purpose  to  which  it  is 
applied,  this  means  that  its  unsuitability  must  have  a 
reference  to  the  purpose  for  which  the  employer,  or  at 
all  events  his  deputy,  applies  it,  or  allows  it  to  be  applied. 
An  unauthorised  application  of  plant  to  purposes  for  which 
it  was  not  supplied  or  intended,  cannot  make  the  plant 
defective  within  the  meaning  of  the  Act  (^). 

This  is  a  defence  often  relied  upon,  and,  as  the  facts 
sometimes  show,  rightly  relied  upon,  by  defendants  sued 
for  defective,  in  the  sense  of  unsuitable,  plant.  It  is  said 
the  plant  was  used  for  a  purpose  different  to  that  for 
which  the  employer  supplied  it,  and  that  this  unauthorised 
use  was  the  act  of  the  injured  workman  himself,  or  that  of 
his  feUow  workmen. 

As  to  what  are  in  fact  defects  in  ways,  works,  machinery 
or  plant,  no  rules  can  be  laid  down.  Each  case  must 
depend  upon  its  own  circumstances.  It  is  for  the 
jury,  as  judges  of  fact,  to  decide  whether  under  the 
circumstances  and  conditions  of  the  particular  case  before 
them  there  can  be  said  to  be  a  defect  in  the  works,  plant, 
etc. 

Cases  upon  defectiYe  plant,  etc. — The  following  cases 
may  be  useful  as  samples  of  the  class  of  actions,  which 
have  been  very  numerous,  founded  upon  alleged  defects 
in  plant : 

Corcoran  v.  East  Surrey  Ironworks  Co.  (A). — ^Where  the 
failure  to  pack  or  so  protect  iron  stanchions — which  were 
being  carried  on  a  trolley — that  they  could  not  fall  off,  was 
held  not  to  constitute  a  defect  in  the  plant. 

(/)  13  Q.  B.  D.  583  ;  53  L.  J.  Q.  B.  517  ;  61 L.  T.  (N.B.)  182. 
(0)  Jfniet  T.  Burford,  1  T.  L.  R.  137.     See  also  Wat9on  y.  MeLeiih^ 
11898]  25  R.  1028. 
(ik)  58  L.  J.  Q.  B.  145. 
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Baxter  v.  Wyman  (e). — ^A  driving  band  which  con- 
tinually fell  oflF  the  dram  of  the  machine  which  it  worked 
was  held  to  be  defective  plant. 

Giles  V.  Thames  Ironworks  Co.  (Jc).  —  A  temporary 
staging  composed  of  loose  planks,  one  of  which  planks 
shifted  and  threw  the  plaintiff  down,  was  held  defective 
plant  within  the  meaning  of  the  Act. 

Note. — In  this  case  the  fact  of  the  plank  shifting  was 
held  to  be  some  evidence  that  the  staging  was  improperly 
constructed,  and  it  was  decided  that  the  onuB  of  proving 
that  the  plank  had  not  been  shifted  by  someone  interfering 
with  it  immediately  before  the  accident  did  not  rest  upon 
the  plaintiff. 

Paley  v.  Gamett  (I). — Where  the  roller  of  a  jute  cutting 
machine  being  in  several  pieces  or  sections  with  interstices 
between  them,  allowed  the  jute  being  cut  to  get  into  these 
interstices  and  thus  impede  the  working  of  the  machine,  it 
was  decided  that  this  made  the  machine  defective  within 
the  meaning  of  the  Act. 

Bacon  v.  Grat/^  Dawes^  and  Co.  (m). — Where  an 
hydraulic  crane  attached  to  a  ship,  but  being  used  by  the 
stevedore,  was  in  the  habit  of  stopping  temporarily  and 
starting  again  suddenly  with  a  jerk,  it  was  held  to  be 
defective  plant,  although  the  jury  declared  that  they  were 
unable  to  answer  the  question  as  to  the  cause  of  this  erratic 
behaviour  of  the  machine. 

lies  V.  Ahercam  Welsh  Flannel  Co.  (n). — Where  the 
machinery  being  unfenced  was  held  to  make  it  defective. 

There  have  been  many  cases  where  unfenced  machinery 
has  been  held  to  be  defective  in  condition  within  the 
meaning  of  s.  1  (i)  of  the  Employers'  Liability  Act,  1880, 
and  this  though  no  statutory  duty  to  fence  existed. 

The  Court  of  Session  in  Scotland  decided  that  where  an 
action  was  brought  under  the  Employers'  Liability  Act, 
1880,  founded  upon  alleged  defect  in  the  plant  owing  to 

(0  4  T.  L.  R.  255. 

(*)  1  T.  L.  R.  469.  (m)  3  T.  L.  R.  657. 

(0  16  Q.  B.  D.  52.  (»)  2  T.  L.  R.  547. 
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the  fanit  of  the  defenders,  or  their  manager  or  overman, 
a  defence  that  the  fault  (if  any)  was  on  the  part  of  a 
fellow  servant  was  sufficiently  specific  to  be  sent  to 
proof  (a). 

Dangerous  plant. — ^The  question  sometimes  arises,  does 
danger  constitute  a  "  defect "  ?  If  a  machine  is  dangerous, 
is  this  per  se  any  evidence  for  a  jury  that  it  is  defective  ? 
Whether  or  not  this  is  so  must  depend  upon  the  degree  of 
the  danger.  As  pointed  out  in  the  judgment  in  Walsh  v. 
Widteley  (  jd),  most  machines  are  dangerous.  So  is  even  an 
ordinary  sharp  knife  unless  used  with  care.  This  case  of 
Walsh  V.  Whiteley  shows  that  the  danger  ordinarily 
incident  to  machinery  of  its  special  class  does  not  make  M; 
defective,  and  this  is  so,  although  contrivances  might  be 
used  to  minimise,  or  altogether  take  away  this  dangerous 
element.  But  that  extraordinary  danger  may  be  evidence 
of  defect  in  machinery  is  shown  by  the  case  of  Morgan  v. 
HutcJuns  (j).  In  that  case  a  leather-pressing  machine,  in 
every  way  perfect  for  its  work,  had  at  the  side  a  wheel  and 
cogs  unguarded.  The  danger  likely  to  arise  from  this 
wheel  and  cogs  was  known  to  the  employers.  A  boy  who 
fed  the  machine  got  his  hand  entangled  in  this  wheel  and 
was  badly  hurt.  It  was  held  by  the  Court  of  Appeal  that 
the  danger  caused  by  this  wheel  was  a  defect  in  the 
condition  of  the  machine. 

It  has  been  decided  under  the  Factory  Act,  1878,  which, 
as  amended  by  the  Factory  Act,  1891,  requires  "  all 
dangerous^  parts  of  the  machinery "  in  a  factory  to  be 
securely  fenced,  that  the  duty  of  fencing  is  not  confined 
to  such  machinery  as  is  dangerous  in  itself  in  the  ordinary 
course  of  careful  working  (r). 

In   this    case   Lord   Esher,   speaking  of  the  case   of 
Walsh  v.  Whiteley  (supra) ^  says:  "I  think  it  was  assumed 

(o)  McNeill  V.  Kinneil  Gannel  and  Coking  Ciml  Co.  (1898)»  25  R.  962. 
ip)  21  Q.  B.  D.  371  ;  57  L.  J.  Q.  B.  586. 

(y)  59  L.  J.  Q.  B.  197.    And  see  also  on  this  -point,  Stanton  y.  Scmtton, 
«  T.  r*  K.  236. 
(r)  Hindu  Y,.Birtwi9tle,  [1897]  1  Q.  B.  192. 

o  2 
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by  the  whole  Conrt  that  if  the  machine  were  dangerous  to 
a  workman,  without  any  fault  of  his  oion,  it  came  within 
the  Act." 

We  think  that  this  is  the  test :  Is  the  machinery 
dangerous  when  used  with  reasonable  care  by  a  workman 
with  knowledge  of,  and  skill  in,  the  working  of  such 
machinery  ?  If  the  question  is  answered  negatively,  then 
the  machinery  is  not  defective  ;  if  affirmatively,  it 
may  be. 

Hired  plant. — Although  the  plant,  machinery,  etc., 
must  be  connected  with  or  used  in  the  employer's  business, 
the  same  need  not  belong  to  the  employer  (5).  Hired 
plant,  or  plant  belonging  to  another  person,  which  a  con- 
tractor is  permitted  to  use  by  the  terms  of  his  contract 
becomes  for  the  time  his  plant,  for  all  the  purposes  of 
the  section.  See  Carter  v.  Clarke^  ante,  p.  78  n.  This 
question  of  '*  ways,  works,  machinery,  and  plant "  tern* 
porarily  used  by  the  employer,  although  owned  by  and 
under  the  general  control  of  the  person  for  whom  the 
employer  is  working,  the  employer  being  allowed  to  use 
the  same,  either  by  express  contract  or  by  custom,  whilst 
carrying  out  the  contract,  is  in  practice  an  important  one. 
It  arises  often  in  the  loading  or  discharging  of  vessels 
either  by  dock  companies,  or  stevedores,  where  machinery 
or  plant  belonging  to  the  vessels  is  made  use  of  by  the 
persons  undertaking  the  loading  or  discharge.  No  serious 
difficulty  arises  where  the  machinery  and  plant  is  for  the 
time  being,  both  as  to  method  of  working  and  entire 
control,  placed  at  the  disposition  of  the  employer,  and 
worked  by  his  servants.  It  then  becomes  his  plant,  as 
fully  as  though  he  had  hired  it  elsewhere  for  the  work. 
The  real  difficulty  exists  in  cases  where  a  partial  manage- 
ment of  the  machinery  or  plant  is  left  with  the  servants  or 
agents  of  the  owner,  as,  for  example,  where  it  continues  to 
be  worked  by  his  servants,  although  in  the  interest  and 
for  the  purposes  of  the  contractor,  and  a  partial  control 

(js)  Brannigan  v.  Rohinton^  ante,  p.  78. 
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is  exercised  for  the  time  by  the  contractor  or  his  servants, 
over  the  servants  in  charge  of  the  machinery  or  plant. 

The  question  is  one  of  fact,  whether  the  real  manage- 
ment and  control  of  the  machinery  or  plant,  or  the 
servants  working  the  same,  has  passed  to  the  contractor, 
or  whether  it  remains  in  the  owner,  subject  only  to  the 
right  in  the  contractor  to  give  such  directions  as  are 
necessary  for  the  proper  carrying  out  of  his  work.  In  the 
former  case  he  incurs  liability  for  the  machinery,  plant, 
and  servants  ;  in  the  latter  case  he  does  not.  See  ante, 
pp.  19 — 21,  and  case  of  Claridge  v.  Union  Steamship  Co., 
ante,  p.  19. 

Defect  mnst  be  dne  to  negligenoe. — Lastly,  upon  this 
inquiry,  the  defect  must  have  arisen  or  failed  to  be  dis- 
covered "  owing  to  the  negligence  of  the  employer,  or 
of  some  person  in  the  service  of  the  employer,  and 
entrusted  by  him  with  the  duty  of  seeing  that  the  ways, 
works,  machinery,  or  plant  were  in  proper  condition," 
(Section  2,  sub-section  (1).) 

It  cannot  be  too  clearly  remembered  that  a  defect  in 
ways,  plant,  etc.,  though  causing  personal  injury  gives  by 
itself  no  cause  of  action.  True,  sometimes  the  defect  is 
of  such  a  nature  as  to  raise  an  inference  of  negligence, 
but  i«i  general  the  plaintiff  has  to  prove,  firstly,  "  defect "  ; 
secondly,  negligence  on  the  part  of  the  employer  or  his 
representative.  This  is  most  emphatically  laid  down  in 
the  judgment  of  Lopes  and  Lindlby,  L.JJ.,  in  Walsh  v. 
Wkiteley,  ante,  p.  83,  in  these  words  :  "  To  determine  the 
meaning  of  the  words  'defect  in  the  condition  of  the 
machinery,'  we  must  look  not  only  at  section  1,  sub- 
section (1),  but  also  at  section  2,  sub-section  (1).  Reading 
these  sections  and  sub-sections  together,  we  think  there 
must  be  a  defect  implying  negligence  in  the  employer. 
The  negligence  of  the  employer  appears  to  be  a  necessary 
element,  without  which  the  workman  is  not  to  be  entitled 
to  any  compensation  or  remedy.  It  must  be  a  defect  in 
the  original  construction  or  subsequent  condition  of  the 
machine  rendering  it  unfit  for  the  purpose  to  which  it  is 
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applied  when  nsed  with  reasonahle  care  and  caution,  and 
a  defect  arising  from  the  negligence  of  the  employer." 

Upon  this  ground,  that  although  a  defect  existed,  there 
was  no  negligence  in  the  employer,  was  decided  the  case 
of  Moore  v.  Grimson  (t).  The  plaintiff  was  injured  by  tho 
fall  of  a  wall  forming  part  of  his  employer's  works.  The 
foreman  had  instructed  an  independent  contractor  to  shore 
up  the  wall  safely,  and  he  had  told  the  foreman  that  this 
was  done.  The  foreman  did  not  examine  the  wall,  but  sent 
the  plaintiff  to  work  near  it.  It  was  held  that  the  plaintiff 
had  no  cause  of  action  against  his  employer,  for  although 
the  "  works  "  were  defective,  neither  the  employer  nor 
foreman  had  been  guilty  of  negligence. 

The  same  principle,  in  another  form  of  action,  underlies 
the  decision  in  Kiddle  Sf  Co.  v.  Lovett  (u).  This  was  an 
action  brought  against  the  defendant  for  damages  for  his 
breach  of  contract  to  erect  a  safe  and  proper  "  boat-staging  " 
to  enable  the  plaintiffs,  who  were  builders,  to  paint  a  house. 
The  "  boat-staging  "  was  insecurely  erected  by  the  defen- 
dant, and  fell  and  injured  one  of  the  plaintiffs'  workmen^ 
who  then  sued  the  plaintiffs  under  the  Employers'  Liability 
Act,  upon  the  ground  that  their  plant  was  defective.  The 
plaintiffs,  believing  themselves  liable,  settled  the  work- 
man's action  by  the  payment  of  £125,  and  then  sued  the 
defendant  for  this  amount  as  damages  for  his  breach  of 
contract.  It  was  held  that,  although  there  was  a  breach 
of  contract  entitling  the  plaintiffs  to  nominal  damages,  yet 
that  the  sum  they  had  paid  as  compensation  to  their 
workman  could  not  be  recovered.  The  ground  of  the 
decision  was,  that  the  plaintiffs,  having  employed  a  com- 
petent contractor  to  put  up  the  '^  boat-staging,"  had  not 
been  guilty  of  any  negligence ;  the  workman,  therefore,  had 
no  right  of  action  against  them,  and  the  payment  they  had 
made  to  him  was  regarded  as  a  voluntary  payment,  not 
recoverable  from  the  defendant. 


(0  68  L.  J.  Q.  B.  169.    Compare  with  this  case  MaodonaU  t.  WyUie 
(1898),  1  F.  (Sc),  339,  poit,  p.  87. 
(«)  16  Q.  B.  D.  606  ;  34  W.  R.  618. 
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In  a  case  decided  in  Scotland,  Macdonald  v.  Wyllie  (x)y 
the  Court  of  Session  held  that  under  circumstances  similar 
to  the  above  a  direction  to  a  jury  in  the  following  terms 
was  erroneous  :  "  If  satisfied  that  the  defender  not  having 
the  knowledge  and  skill  to  erect  the  scaffold  in  question 
selected  a  tradesman  having  skill  and  experience,  and 
contracted  with  him  to  provide  such  a  scaffold,  he  would 
not  be  liable  if  it  fell  from  being  erected  in  an  unskilful 
manner." 

It  is  difficult  to  see,  in  view  of  the  English  decisions,  in 
what  respect  this  direction  was  erroneous,  or  of  what 
negligence  under  the  circumstances  given,  the  defender 
could  have  been  convicted. 

Snmmaiy  of  deoiBionB, — From  the  review  of  the  whole 
of  the  decisions  upon  this  section  of  the  Act,  we  may, 
therefore,  deduce  the  following  general  principles  : 

1.  The  common  law  liability  of  the  employer  for  his 

personal  negligence,  in  the  superintendence  of  his 
ways,  works,  machinery  or  plant,  is  not  extended 
or  altered. 

2.  There  is  a  new  liability  imposed  by  the  Act  upon 

employers  for  the  negligence  of  those  to  whom 
they  entrust  the  superintendence  of  their  ways, 
works,  machinery  or  plant.    . 

3.  That  "  defect "  in  a  "  way "  means  a  permanent  or 

quasi  permanent  defect,  and  not  mere  temporary 
obstruction  of  the  way. 

4.  That  a  "  way  "  need  not  be  a  defined  or  marked-out 

path. 

5.  That  works  in  course  of  erection  may  be  the  "  works," 

within  the  meaning  of  the  section,  of  the  employer 
engaged  in  the  erection  of  such  works. 

6.  That  "  plant,"  within  the  meaning  of  the  section, 

may  be  animate  or  inanimate. 

(x)  (1898),  1  F.  339. 
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7.  That  "  plant "  may  be  "  defective,"  within  the  section, 

by  being  unsuitable  for  the  purpose  for  which  it  is 
applied  by  the  employer  or  his  deputy,  as  well  as 
by  being  in  bad  condition. 

8.  That  unreasonable    danger  in    machinery   may   be 

an  element  proper  to  be  considered  in  dedding 
whether  such  machinery  is  "  defective  "  within  the 
section. 

9.  That  the  ways,  works,  machinery,  or  plant  need  not 

belong  to  the  employer  in  the  sense  that  he  is 
absolute  owner  of  them. 

10.  That  the  "  defect "  in  the  ways,  works,  machinery, 
or  plant  must  be  one  which  implies  negligence  on 
the  part  of  the  employer,  or  of  his  deputy. 


2. — Was  the  Injury  caused  by  a  Fellow-servant,  for 
WHOSE  Negligence  the  Employer  is  by  the  Act 
MADE  Responsible  ? 

Section  1,  sub-sections  (2)  and  (3),  considered. — ^As 

to  who  are  fellow-servants,  want  of  space  forbids  the 
enlargement  upon  what  has  been  already  stated  with 
reference  thereto  (y). 

The  two  sub-sections  which  refer  to  this  headincr  must  be 
carefully  considered.  Both  these  sub-sections  relate  to  the 
responsibility  of  an  employer  for  the  acts  of  his  workmen 
to  whom  he  has  entrusted  either  a  general,  or  a  restricted, 
superintendence  over  the  other  workmen  in  his  employ- 
ment.    They  are  conveniently  treated  of  together. 

Sub-section  (2)  enacts  that  the  employer  shall  be 
responsible  where  a  workman  is  injured  : 

"  By  reason  of  the  negligence  of  any  person  in  the 
service  of  the  employer  who  has  any  superintendence 
entrusted  to  him  whilst  in  the  exercise  of  such 
superintendence." 

(y)  Ante,  pp.  13—22. 
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Sub-section  (3)  makes  him  responsible  in  the  same  way 
where  the  workman  is  injured  : 

"  By  reason  of  the  negligence  of  any  person  in  the 
service  of  the  employer  to  whose  orders  or  directions 
the  workman  at  the  time  of  the  injury  was  bound  to 
conform,  and  did  conform,  where  such  injury  resulted 
from  his  having  so  conformed." 

The  language  of  both  these  sub-sections  demands  careful 
scrutiny,  for  they  together  form  the  chief  inroad  made  by 
the  Act  upon  the  doctrine  of  "  common  employment." 

What  might  have  been  the  operation  of  sub-section  (2) 
is  very  much  curtailed  by  the  definition  given  in  section  8 
of  the  Act,  of  the  expression  *'  person  who  has  superin- 
tendence entrusted  to  him,"  which  is  declared  to  mean  "  a 
person  whose  sole  or  principal  duty  is  that  of  superin- 
tendence, and  who  is  not  ordinarily  engaged  in  manual 
labour."  The  words  ^^ any  superintendence ^^  in  the  sub- 
section, are  therefore  somewhat  misleading.  They  may, 
and  probably  were,  intended  to  refer  to  superintendence 
of  any  kind  or  class,  and  not  to  the  extent  or  amount  of 
the  superintendence.  The  meaning  of  the  sub-section 
would  have  been  more  easily  apparent  if  it  had  run 
thus : 

The  employer  shall  be  responsible  for  the  negli- 
gence of  anyone  in  his  service  whose  sole  or  principal 
duty  is  superintendence,  whilst  such  person  is 
exercising  such  superintendence. 

The  two  sub-sections,  although  the  wording  of  them  is 
vague,  were,  it  is  believed,  intended  to  refer  to  a  delegation 
by  the  employer  of  what  may  be  described,  respectively, 
as  general  and  special  superintendence  over  his  workmen, 
and  to  make  him  responsible  for  the  acts  of  the  person 
exercising  a  delegated  authority  of  either  kind. 

Each  of  these  sub-sections  doubtless  contains,  to  some 
extent,  what  is  contained  in  the  other  ;  thus,  the  person 
mentioned  in  sub-section  (3)  as  one  "  to  whose  orders  or 
directions  the  workman  at  the  time  of  the  injury  was  bound 
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to  conform,"  may  be  a  person  with  general  superintendence 
under  snb-section  (2),  and  vice  versa. 

Duties  of  snperintendenoe. — Considering,  in  the  first 
place,  sub-section  (2),  it  will  be  seen  that,  read  with  the 
important  limitation  contained  in  section  8,  it  makes  the 
employer  liable  for  the  negligence  of  any  of  his  workmen 
whose  sole  or  principal  duties  are  those  of  superintendence^ 

The  "duty  of  superintendence"  referred  to  means  a 
duty  which  gives  a  control  or  authority  to  the  workman 
exercising  it,  either  over  the  manner  in  which  the  work 
of  the  employer  is  to  be  carried  on,  or  over  the  whole  or 
some  part  of  his  fellow-workmen,  and  in  this  sense  have 
the  words  been  interpreted  {z). 

The  superintendence  in  this  case  need  not  be  exercised 
over  the  injured  person.  It  is  sufficient  to  render  the 
employer  liable  that  a  servant  who  has  superiutendencCy 
whilst  exercising  such  superintendence,  causes  injury  to  a 
workman  in  the  service  of  the  same  master  (a). 

In  any  case  the  injury  must  have  been  caused  by  the 
person  entrusted  with  superintendence  "  whilst  in  the 
exercise  of  such  superintendence.^^  Does  this  mean  thaty 
to  make  his  employer  responsible,  such  person  ftiust  have 
negligently  discharged  some  duty  of  superintendence, 
or,  is  his  employer  responsible  for  any  negligent  act 
committed  by  him,  whether  of  superintendence  or  not, 
so  long  as  at  the  time  of  committing  it,  the  duty  of 
superintendence  still  belonged  to  him  ? 

So  far  as  can  be  gathered  from  the  one  or  two  cases 
decided  upon  the  meaning  of  these  words,  the  better 
opinion  would  seem  to  be,  that  the  negligence  which  can 
render  the  employer  liable  must  be  the  negligent  exercise 
of  a  duty  of  superintendence. 

The  case  of  Shaffers  v.  General  Steam  Navigation  Co.  (6) 
was  an  action  brought  under   the   Employers'  Liability 

(z)  See,  as  an  example  of  a  case  which  failed  owing  to  the  absence  of 
any  evidence  of  superintendence,  Hooper  t.  Holme  and  King^  13  T.  L.  R.  6. 
\a)  Xearney  v.  NicholUj  76  L.  T.  Newspaper,  63. 
(*)  10  Q.  B.  D.  356 ;  52  L.  J.  Q.  B.  260 ;  48  L.  T.  228. 
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Act,  alleging  negligence  under  this  sub-section  (sub- 
section (2) )  on  the  part  of  a  person  having  superin- 
tendence entrusted  to  him,  whilst  in  the  exercise  of 
such  superintendence.  The  facts  were,  that  plaintiff  was, 
with  other  workmen,  stowing  sacks  of  corn  in  the  hold  of 
a  ship,  which  sacks  were  being  lowered  by  a  steam  crane. 
In  order  to  control  the  motions  of  the  crane  derrick,  a 
"  guy  rope  "  was  fastened  to  it,  which  rope  was  in  charge 
of  a  man  called  the  "  gangwayman,"  whose  duty  was  to 
stand  at  the  hatchway  to  give  notice  to  the  men  in  the 
hold  when  to  "  stand  from  under,"  to  guide  the  derrick 
by  means  of  the  "guy  rope,"  and  to  direct  the  man 
working  the  crane  when  to  raise  and  when  to  lower. 
These  duties  constituted  the  "superintendence"  which 
was  relied  upon  as  bringing  the  "gaugwayman"  within 
the  words  of  the  sub-section.  Now  it  is  very  doubtful,  as 
we  shall  hereafter  see,  whether  these  duties  were  duties  of 
superintendence  at  all ;  but  the  facts  further  showed  that 
the  negligence  of  which  this  gangwayman  was  guilty, 
and  which  caused  the  injury  to  the  plaintiff,  was  in 
neglecting  to  use  the  "  guy  rope  "  to  check  the  swaying 
of  the  derrick. 

The  Divisional  Court  of  Queen's  Bench  decided  that, 
assuming  that  this  "  gangwayman "  had  some  superin- 
tendence entrusted  to  him,  he  was  not  a  person  "  whose 
sole  or  principal  duty  "  was  that  of  superintendence  within 
section  8  of  the  Act,  and  further  that  the  negligence  wa& 
not  negligence  "  whilst  in  the  exercise  of  superintendence.^^ 
In  his  judgment,  Manisty,  J.,  says,  "  the  accident  arose 
from  his  (the  gangwayman's)  negligence  in  the  capacity 
of  a  workman,  and  not  of  a  superintendent." 

The  decision  in  Osborne  v.  Jackson  and  Todd  (c), 
was  pronounced  upon  the  same  words  of  the  sub-section. 
It  appears,  at  first  sight,  to  conflict  with  Shaffers^  Case. 
The  facts  in  this  case  were  as  follows  :  The  plaintiff  was  a 
bricklayer  working  upon  a  building.  A  foreman  carpenter 
in  the  same  employment,  who  was  working  upon  a  scaffold 

(O  11  Q.  B.  D.  619  ;  48  L.  T.  643. 
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above  the  plaintiff,  handed  a  scaffold  plank  to  a  labourer, 
directing  him  to  take  hold  of  it.  The  foreman  then  let  go 
of  his  end  of  the  plank,  and  the  labourer  consequently  was 
unable  alone  to  hold  the  plank,  which  fell  and  injured  the 
plaintiff.  In  this  case  it  was  admitted  that  the  foreman 
was  entrusted  with  superintendence,  and  that  the  employer 
would  be  liable  for  his  negligence  if  it  could  be  said  to 
be  negligence  in  the  exercise  of  superintendence.  It  was 
argued  on  behalf  of  the  defendant  that  the  letting  go  of  a 
board  too  quickly  was  simply  a  negligent  performance  of 
an  act  of  manual  labour,  and  not  negligence  in  the  exercise 
of  superintendence  at  all.  The  Divisional  Court,  however, 
held  that  the  employer  was  liable,  upon  the  ground  that 
the  foreman  had  been  guilty  of  negligence  in  the  exercise 
of  superintendence. 

The  reasoning  upon  which  this  judgment  was  based  was 
that  the  foreman  had  thrust  upon  the  labourer  a  duty 
which  the  labourer  could  not  safely  perform  :  Hawkins,  J., 
saying :  "  If  the  foreman  had  directed  another  person  to 
do  what  he  did  himself  he  would  surely  have  been 
negligent  in  the  exercise  of  superintendence."  It  is  sug- 
gested that  this  reasoning  is  unsound.  If  a  distinction 
recognised  in  Shaffers^  Case^  and  indeed  in  this  case  also, 
between  the  negligent  exercise  of  superintendence  and  the 
negligent  performance  of  an  act  of  manual  labour  exists, 
then  to  say  that  because  if  the  person  committing  the 
negligent  act  himself  had  ordered  someone  else  to  do  it, 
this  would  have  been  negligent  superintendence,  it  becomes 
negligent  superintendence  if  he  does  it  himself,  seems  to 
be  a  clear  non  sequitur. 

In  the  first  place,  the  order  if  given  to  another  would 
have  been  simply  to  hand  the  board,  and  not  to  let  it  go 
too  quickly.  Again,  if  this  is  the  test  to  be  applied  to 
determine  whether  a  given  act  is  negligent  superintendence 
or  not,  it  seems  to  follow  that  the  person  who  has  the  duty 
of  superintendence  cannot  be  guilty  of  negligence  in  the 
exercise  of  an  act  of  manual  labour,  for  although  the  thing 
he  does  negligently  is  an  act  of  manual  labour  pure 
and  simple,  yet  it  could  always  be  said  to  be  negligent 
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snpermtendence,  because  if  !the  person  doing  it  himself 
had  ordered  someone  else  to  do  it,  and  to  do  it  negligently^ 
this  would  have  been  negligence  in  the  exercise  of 
superintendence. 

Still,  it  must  be  borne  in  mind  that  the  principle  upon 
which  both  Shaffers^  Case  and  JacksorCs  Case  were  decided 
was  the  same,  viz.,  that  under  sub-section  (2)  the  person 
"  entrusted  with  superintendence  "  must  be  guilty  of  some 
negh'gent  act  of  superintendence  to  make  the  employer 
responsible. 

With  the  above  two  cases  may  be  considered  the 
Scottish  decisions  in  the  Court  of  Session  of  Donelly  y, 
Spencer  (d)  and  Falconer  v.  McCabe  (e).  In  the  first  of 
these  cases  the  court  directed  an  issue  as  to  whether  the 
negligent  act  committed  by  the  superintendent  was  or 
was  not  an  act  of  manual  labour  only.  The  second  case 
went  even  further,  the  court  holding  that  a  hatchwayman, 
with  general  duties  resembling  those  exercised  by  the 
person  with  superintendence  in  Shaffers'  Case^  was  a 
person  ordinarily  engaged  in  manual  labour  within  the 
meaning  of  section  8. 

Liability  for  *' special  snperinteiidence." — Turning 
now  to  a  closer  examination  of  sub-section  (3),  which  we 
have  described  as  the  sub-section  making  the  employer 
liable  for  the  person  to  whom  he  delegates  a  special 
superintendence,  it  will  be  noticed  that  the  employer's 
liability  appears  to  be  restricted  to  -the  event  of  such 
superintendent  causing  injury  to  such  workmen  as  have 
to  conform  to  his  special  superintendence,  and  to  such 
only. 

The  words  of  the  sub-section  (3)  are  : 

"By  retison  of  the  negligence  of  any  person  in 
the  service  of  the  employer  to  whose  orders  or 
directions  the  workman  at  the  time  of  the  injury  was 
bound  to  conform,  and  did  conform,  where  such  injury 
resulted  from  his  having  so  conformed." 

(<0  (1899),  1  F.  1107.  (e)  3  F.  (6th  seriw),  210. 
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The  special  superintendent  referred  to  in  the  sub-section 
need  not  be  ordinarily  engaged  in  superintendence,  and 
indeed,  may  be  ordinarily  engaged  in  manual  labour.  It 
would  include  the  case  of  a  workman  who  at  the  time  he 
was  guilty  of  negligence  was  in  temporary  command  of 
the  other  workmen,  although  his  general  duties  were 
those  of  manual  labour,  or  the  very  usual  case  of  a  work- 
man who,  whilst  engaged  in  manual  labour  himself,  has 
one  or  more  assistant  workmen  under  him,  subject  to  his 
orders. 

Although  the  sub- section  does  not  in  express  words  say 
that  the  injury  must  result  to  that  particular  workman  who 
conforms  to  the  orders  or  directions^  yet,  taken  as  a  whole, 
it  is  difficult  to  give  it  any  other  meaning. 

If  our  supposition  in  this  respect  is  correct,  there  is  a 
peculiar  distinction  between  the  employer's  liability  for  the 
negligence  of  the  "  general  superintendent ^^^  referred  to  in 
sub-section  (2),  as  opposed  to  that  of  the  "  special  super- 
intendenty^^  referred  to  in  sub-section  (3),  which  may  be 
«een  from  the  following  illustration  : 

A.,  a  servant,  with  general  duties  of  superintendence 
over  the  workmen  employed  in  one  department  of  a 
factory,  orders  one  of  the  workmen  under  his  directions 
to  lower  a  bale  of  goods  in  a  negligent  manner.  The  bale 
of  goods  falls,  and  injures  a  workman  employed  m  the 
same  factory,  but  one  over  whom  A.  exercises  no  super- 
intendence. In  this  case,  according  to  our  opinion,  the 
employer  is  liable.  Let  us  next  assume  that  A.,  who  has 
given  the  same  negligent  order,  is  usually  engaged  in 
manual  labour,  and  is  only  temporarily  entrusted  with 
iiuthority  over  the  workman  who  executes  the  order.  lu 
this  case  A.  is  a  '^  special  superintendent "  under  sub- 
-section  (3),  and,  according  to  the  construction  which  we 
have  put  upon  the  words  of  this  sub-section,  the  employer 
would  not  be  responsible  ;  for,  although  the  injury  was,  as 
in  the  former  case,  occasioned  by  A.'s  negligent  order,  and 
although  it  was  occasioned  to  a  workman  in  the  service  of 
the  common  employer,  yet  the  injured  workman  himself 
was.  never  subject  to  A.*s  orders  or  directions. 
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Cases  upon  snb-seotion  8. — One  of  the  earliest  cases 
decided  upon  the  third  snb-section  was  that  of  Millioard  v. 
The  Midland  Railway  Co.  (/),  which  seems  to  show  that 
the  "  orders  or  directions  "  referred  to  in  the  sub-section 
need  not  be  given  in  words,  but  may  be  implied  from  a 
course  of  business. 

In  this  case,  a  carman  and  a  boy,  the  latter  under  the 
orders  and  directions  of  the  former,  were  unloading  a 
cart,  which  was  loaded  with  three  iron  frames  tied  together. 
The  carman  untied  the  string  on  one  side  of  the  frames, 
and  the  boy  untied  the  other.  The  carman  then  lifted  one 
of  the  frames  away,  but  did  not  tie  up  the  other  two, 
which  fell  on  the  boy  and  injured  him.  The  boy  got  no 
special  order  to  untie  the  string,  but  said  he  had  done  so 
I  before  with  the  carman's  assent.     It  was  held   by  the 

'  Divisional    Court  that  this  was  evidence    sufficient   to 

sustain  a  verdict  given  for  the  boy  against  the  employer, 
founded  upon  an  injury  occurring  whilst  conforming 
to  orders  or  directions  to  which  he  was  bound  to 
conform. 

In  this  case,  insistence  was  not  placed,  as  it  has  been 
in  subsequent  cases  under  the  same  sub-section,  upon  the 
fact  that  the  order  was  not  negligent,  but  that  the  injury 
resulted  from  a  subsequent  negligent  act  on  the  part  of 
the  person  giving  the  order.     (See  posty  pp.  98 — 103.) 

A  wide  meaning  has  been  given  to  the  words  of  this 
sub-section,  and  "  orders  and  directions  "  have  been  held 
to  be  negligent  owing  to  the  absence  of  proper  preliminary 
instruction,  necessary  to  qualify  the  person  to  whom  they 
are  given,  to  execute  them  in  a  safe  and  proper  manner. 
Thus  in  Medway  v.  Greenwich  Inlaid  Linoleum  Co.  (^),  an 
order  to  a  workman  to  work  at  dangerous  machinery 
without  giving  any  further  direction  as  to  the  stopping 
of  the  machine  before  taking  out  the  material  therefrom, 
was  held  sufficient  evidence  both  by  a  Divisional  Court 
and  the  Court  of  Appeal  to  support  a  verdict  against  the 

(/)  14  Q.  B.  D.  68  ;  54  L.  J.  Q.  B.  202  ;  62  L.  T.  255. 
ig)  14T.L.  R.'291. 
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employer,  founded  on  the  negligence  of  his  superintendent 
under  this  sub-section  of  the  Act. 

It  has  been  held  that  where  the  order  given  by  the 
person  to  whose  orders  the  workman  is  bound  to  conform, 
is  one  contrary  to  or  forbidden  by  the  written  rules  of  the 
employer,  yet  the  employer  is  still  liable  for  injury 
resulting  from  the  workman  conforming  to  it  (A). 

Again,  a  reasonable  construction  must  be  placed  on  the 
words  '^  orders  or  directions. ^^  It  is  not  every  direction 
from  one  workman  to  another  to  do  a  particular  thing 
that  can  be  properly  construed  to  be  an  "  order  or  direction  " 
within  the  meaning  of  the  sub-section. 

From  very  necessity  it  happens  that  workmen  working 
together  have  often  to  give  directions  to  one  another  when 
to  do  and  when  not  to  do  particular  things,  which  directions, 
although  in  the  ordinary  course  of  work  obeyed  by  those 
who  hear  them,  are  not  orders  at  all,  nor  directions  in  the 
sense  in  which  the  word  is  used  in  the  sub-section.  Take 
this  illustration  :  a  number  of  labourers  unloading  bricks 
by  throwing  them  from  one  to  another,  often  direct  one 
another  when  to  throw  or  stop  throwing  them.  If  injury 
resulted  from  obedience  to  such  a  direction  as  this,  it 
would  be  almost  absurd  to  say  that  it  resulted  from  any 
order  or  direction  to  which  the  workman  was  bound  to 
conform.  Upon  this  exact  point  was  decided  the  case  of 
Howard  v.  Bennett  (i).  In  this  case  two  men  worked 
at  one  calico-printing  machine,  the  one  in  front  and  the 
other  behind  the  machine,  called  respectively  the  printer 
and  the  back-tenter.  The  printer  started  the  machine  and 
regulated  the  speed.  The  back-tenter  kept  the  calico 
straight  as  it  pasded  through  the  machine.  The  printer 
having  told  the  back-tenter  to  do  something  which 
necessitated  his  putting  his  hands  between  the  rollers, 
negligently  started  the  machine  and  injured  the  fingers  of 
the  back-tenter.     It  was  decided  by  Lord  Coleridge  and 

(^)  Marley  v.  Osbom^  10  T.  L.  R.  388  ;  and  see  Scottish  decision, 
Campbell  v.  Calderhank  Steel  and.  Coal  Co.  (1898),  25  R.  753,  where  the 
order  given  wan  a  distinct  breach  of  the  Explosives  Act,  1875. 

(0  68  L.  J.  Q.  B.  129  5  60  L.  T.  152  ;  5  T.  L.R.  136. 


CASES   BEARING   UPON    "ORDERS   OR   DIRECTIONS.        97 

Manisty,  J.,  that  this  man  could  liot  recover  from  his 

employer.    Lord  Coleridge  based  his  judgment,  firstly, 

upon  the  ground  that  the  direction  given  by  the  printer 

to  the  back-tenter  was  not  an  "  order  or  direction  "  within 

the  meaning  of  sub-section  (3),  but  a  mere  statement  by 

one  to  the  other  with  reference  to  the  course  of  the  work, 

necessitated   by  the  operation  of  working  the  machine 

being  a  joint  one ;  and  secondly,  that  the  injury  did  not 

result  from  any  order  or  direction,  even  assuming  such 

was  given,  but  from  the  negligent  act  of  starting  the 

machine. 

Note.  —This  judgment,  so  far  as  regards  the  second  ground 
of  decision,  has  not  been  followed.  See  Wild  v.  Waygood^ 
post,  p.  102. 

In  the  Scottish  case  of  Wilson  v.  Caledonian  BaiL  Co,  (i) 
the  question  arose  as  to  the  liability  of  the  defenders  for 
the  consequences  of  an  improper  order,  as  to  which  the 
workman  to  whom  it  was  given  was  able  to  judge  whether 
he  could  carry  it  out  with  safety.  A  workman  complained 
to  his  foreman  that  certain  goods  were  too  heavy  for  him 
to  lift  without  the  assistance  of  a  crane.  The  foreman's 
reply  to  his  complaint  was  to  tell  him  to  "go  ahead." 
The  workman  did  so,  and  in  attempting  to  lift  a  parcel  of 
goods  strained  his  back  : — Held,  by  the  Court  of  Session, 
that  the  action  was  irrelevant,  upon  the  ground  that  the 
workman,  by  going  on,  had  judged  for  himself  as  to  his 
capacity  to  carry  out  the  order,  and  elected  to  do  so. 
With  this  decision  should  be  compared  the  English  cases, 
with  which  it  seems  to  be  at  variance.  See  Yarmouth  v. 
France^  ante^  p.  79. 

When  must  the  injury  result  ? — ^There  is  considerable 
doubt,  under  this  sub-section,  whether  it  is  indispensable 
that  the  accident  should  happen  to  the  workman  at  or 
near  the  time  when  he  is  actually  conforming  to  the 
order,  or  whether  it  is  sufficient  that  it  should  happen  to 
him  at  any  subsequent  time,  so  long  as  it  was  occasioned 
by  conforming  to  the  order. 

(It)  2  F.  (5th  series)  48. 
V.L.  H 
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For  example :  A.,  a  workman,  is  ordered  bj  B.,  a 
person  to  whose  orders  he  was  bound  to  conform,  but  who 
was  not  a  "  general  superintendent "  under  sub-section  (2), 
to  stack  certain  goods  in  such  a  way  that  there  is  a  danger 
of  them  falling.  If  thej  should  fall  and  injure  A.  whilst 
he  is  engaged  in  stacking  them,  the  employer's  liability 
under  this  sub-section  (sub-section  (3)  )  is  clear.  But 
suppose  that  A.,  whose  ordinary  duties  compel  him  to 
work  in  the  immediate  vicinity,  should  be  injured  by  their 
falling  after  a  considerable  lapse  of  time,  then,  although 
the  goods  have  fallen  directly  through  A.'s  conformity 
with  B.'s  order,  it  would  be  difficult  to  say  that  the  injury 
resulted  from  his  having  so  conformed. 

This  reasoning  appears  to  be  strengthened  by  the  fact 
that  the  employer's  liability,  in  such  a  case,  would  be 
dependent  upon  two  contingencies  ;  first,  the  accident 
happening  to  the  particular  workman  who  erected  the 
stack  ;  and  secondly,  such  workman  being,  at  the  time  of 
the  accident,  subject  to  the  control  of  the  same  person 
who  gave  him  orders  to  erect  it. 

With  reference  to  the  same  illustration,  it  seems  clear  that 
if  any  other  servant  than  A,  should  be  injured  by  the  goods 
falling,  either  at  the  time  they  were  being  stacked  or  at  any 
subsequent  time,  the  employer  would  not  be  responsible. 

There  has  been  no  actual  decision  upon  this  point, 
although  it  was  raised  in  the  cases  presently  considered  of 
Snmoden  v.  Baynes  and  Wild  v.  Waygood^  pp.  100 — 103. 

Hast  the  orders  or  directions  be  negligent? — The 

greatest  difficulty  that  has  arisen  upon  this  sub-section 
has  been  occasioned  by  the  question,  whether  the  meaning 
of  the  words  is  that  the  "  orders  or  directions  "  must  be 
in  themselves  negligent  orders  or  directions,  or  whether, 
assuming  them  to  be  right  and  proper,  the  employer  is 
liable  for  any  subsequent  act  of  negligence,  no  matter 
how  remote  in  time  or  circumstance,  on  the  part  of  the 
person  who  gave  them,  provided  the  injury  would  not  have 
happened  but  for  such  orders  or  directions  having  been 
given  and  complied  with. 
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As  we  have  seen  in  Howard  v.  Bemiett  (ante^  p.  96), 
Lord  Coleridge  expressed  his  opinion  that  the  injury 
mast  he  the  direct  result  of  the  order  and  not  a  subsequent 
negligent  act  committed  by  the  person  who  gave  the  order, 
and  much  may  be  said  in  favour  of  this  view. 

In  a  subsequent  case,  Wriffht  v.  Wallis  (Q,  where  a 
ganger  put  a  labourer  to  work  in  a  barge  alongside  a  ship 
which  was  being  cleared  of  iron  rails,  and  some  hours 
afterwards  himself  threw  a  bundle  of  rails  from  the  ship 
into  the  barge  negligently,  thus  injuring  the  labourer, 
the  same  argument  was  used  for  the  defendant,  viz.,  that 
although  the  labourer  was  bound  to  conform  to  the  ganger's 
orders,  yet  the  injury  was  not  caused  by  his  conforming,  or 
indeed  by  the  orders  at  all,  but  by  the  subsequent  negligent 
act  of  the  ganger,  which  must  be  regarded  as  independent 
of  the  orders.  The  Court  of  Appeal,  sitting  as  a  Divisional 
Court,  remitted  the  case  for  re-trial  to  the  county  court, 
as  there  had  been  no  assessment  of  damages*  In  his 
jadgment  Lord  Esher  said,  upon  the  question  we  are  now 
considering,  that  ^^  an  argument  had  been  addressed  to  the 
Court,  that  if  you  ordered  a  man  to  stand  in  a  certain 
place  and  then  threw  something  at  him  and  injured  him, 
the  injury  was  not  caused  by  his  conforming  to  the  order, 
but  solely  by  the  subsequent  act.  If  those  refinements 
were  to  be  introduced  into  real  life,  real  life  could  not  go 
on  as  it  did.  The  order  to  stand  there  and  the  throwing 
down  of  the  iron  were  all  part  of  the  same  occurrence,  and 
the  case  must  unfortunately  be  tried  again  "  (wi). 

In  the  case  of  Kellard  v.  Rooke  (n),  where  the  facts 
were  very  like  those  in  the  last  case,  the  decision  was 
that  the  employer  was  not  liable.  In  this  case  a  '^  gang- 
wayman  "  who  had  certain  directions  to  give  with  regard 
to  the  raising  and  lowering  goods  from  the  hold  of  a  ship, 
himself  threw  a  bale  of  goods  into  the  hold  after  having 

(0  3  T.  L.  B.  779. 

i  (w)  The  order  and  throwing  down  of  the  rails  were,  no  doubt,  a  part  of 

I  the  sequence  of  events  leading  up  to  the  injurj,  but  they  were  certainly 

not  a  part  of  the  same  occurrence  in  respect  of  time,  for  one  took  place  in 

the  morning,  the  other  in  the  afternoon. 

:  (n)  a7L.  J-Q.B.599J  21Q.B.D.367. 

H  2 
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mere  selection  of  a  particular  workman  to  be  employed 
upon  a  particular  job,  and  it  is  difficult  to  suppose  that 
such  a  case  could  be  within  the  Act." 

In  the  Court  of  Appeal  {q)  this  decision  was  affirmed 
upon  the  first  ground  taken  by  Wills,  J.,  viz.,  that  the 
plaintiff  was  not  bound  to  conform  to  the  carpenter's 
orders,  and  that  he  received  no  order  which  directly  or 
indirectly  caused  the  injury.  The  other  part  of  the  judg- 
ment of  Wills,  J.,  viz.,  whether  the  injury  must  not  result 
from  an  order  which  at  once  exposes  the  person  obeying 
it  to  risk,  or  whether  it  is  sufficient  if  the  negligence  is 
long  subsequent  to  the  giving  of  the  order,  was  not 
considered  by  the  Cowct  of  Appeal. 

Qaestion  at  last  settled. — The  last  case  which  has  been 
decided  upon  this  point  is  that  of  Wild  v.  Waygood  (r). 
At  length  a  definite  decision  has  been  given,  and  that  by 
the  Court  of  Appeal,  that  the  words  of  the  sub-section  do 
not  mean  that  the  "orders  and  directions"  therein  referred 
to  need  be  negligent  orders  or  directions,  but  that  it  is 
sufficient  if  the  injured  workman  was  bound  to  conform, 
and  was  conforming  at  the  time  of  the  injury,  to  the 
orders  or  directions  of  the  person  whose  negligence 
injured  him,  no  matter  that  such  negligence  was  discon- 
nected from  and  committed  subsequently  to  the  giving  of 
the  orders  or  directions. 

Lord  Herschell,  in  speaking  of  the  meaning  of  the 
sub-section,  says  as  follows :  "  In  the  first  place,  I  am 
quite  clear  it  is  not  limited  to  an  injury  arising  from  an 
order,  which  order  is  negligent  in  itself.  That  is  one 
contention  put  before  us.  I  think  the  words  used  in  the 
Act  of  Parliament  are  conclusive  against  any  such  con- 
struction. It  would  be  carrying  it  far  beyond  what  the 
words  either  require  or  admit  of.  Secondly,  I  do  not 
think  it  is  essential  to  show  that  the  conformity  to  the 
order  was  what  has  been  called  the  causa  causans  of  the 

(j)  25  Q.  B.  D.  193. 

(r)  [1892]  1  Q.  B.  782 ;  61  L.  J.  Q.  B.  891  ;  8  T.  L.  R.  15. 
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injury.  The  negligence  must  be  proved,  and  when  that  is 
proved  it  is  sufficient  to  prove,  in  addition  to  that,  that  the 
injury  resulted  not  merely  from  the  negligence  alone,  but 
from  the  negligence  and  tiie  conformity  to  the  order." 

This  decision  consequently  settles,  at  all  events  for  the 
present,  the  law  upon  this  important  question.  No  very 
usefol  purpose  conld  be  answered  by  venturing  to  criticise 
it.  The  authority  of  Lord  Herschell's  opinion  is,  of 
course,  entitled  to  the  very  greatest  weight,  bat  we  may 
state  that  he  does  not  deal  at  all  with  the  second  part  of 
the  judgment  of  Mr.  Justice  Wills,  in  Snoioden  v.  Baynes 
(ante^  p.  101),  where  that  learned  judge  points  out  the 
logical  consequence  of  such  a  construction  as  that  which 
Lord  Hersohell  adopts  (s). 

Jn  giving  judgment  in  the  case,  Kat,  L.J.,  although 
concurring  in  the  decision,  does  attempt  to  limit  the 
construction  of  the  sub-section  by  saying  that,  in  his 
opinion,  ''the  negligence  referred  to  must  have  an 
intimate  connection  with  the  order,  and  with  the 
conforming  of  the  workman  thereto  at  the  time  of  the 
injury. 

If  this  means  that  the  '^ order  or  direction"  and  the 
subsequent  negligent  act  must  be  so  connected  with  one 
another  that  they  may  both  be  said  to  be  parts  of  one 
transaction,  no  doubt  the  section  is  capable  of  this  con- 
struction. Would  not  this,  however,  really  make  the 
**"  orders  or  directions  "  themselves  negligent  ? 


3. — ^Was  the  Ljjury  caused  by  Defective  Rules, 
Bye-laws,  or  Particular  Instructions? 

Kales  and  Bye-laws. — We  have  now  to  consider  the 
liability  created  by  sub-section  (4)  of  section  1  of  the  Act, 
which  deals  with  defective  rules,  bye-laws,  and  particular 
instructions  given  by  persons  with  delegated  power  to 
give  such  instructions. 

(0  See  al80  Barher  ▼.  Burt,  10  T.  L.  B.  383. 
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This  sub-section  makes  the  employer  responsible  if  the 
workman  is  injnred : 

"  By  reason  of  the  act  or  omission  of  any  person  in 
the  service  of  the  employer,  done  or  made  in  obedience 
to  the  rules  or  bye-laws  of  the  employer,  or  in 
obedience  to  particnlar  •  instructions  given  by  any 
person  delegated  with  the  authority  of  the  employer 
in  that  behalf,"  provided  (section  2,  sub-section  (2)  ) — 
"the  injury  resulted  from  some  impropriety  or 
defect  in  the  rules,  bye-laws,  or  instructions  therein 
mentioned.  Where  a  rule  or  bye-law  has  been 
approved  or  has  been  accepted  as  a  proper  rule  or 
bye-law  by  one  of  Her  Majesty's  Principal  Secretaries 
of  State,  or  by  the  Board  of  Trade  or  any  other 
department  of  the  Government,  under  or  by  virtue  of 
any  Act  of  Parliament,  it  shall  not  be  deemed  for  the 
purposes  of  this  Act  to  be  an  improper  or  defective 
rule  or  bye-law." 

So  far  as  we  are  aware  there  has  been  no  case  decided 
upon  this  sub-section,  and,  indeed,  in  practice,  actions  are 
very  rarely  founded  upon  it. 

The  effect  of  the  two  sub-sections  (section  1,  sub- 
section (4),  and  section  2,  sub-section  (2)  )  together  is  to 
make  an  employer  responsible  for  injury  caused  by  con- 
forming to  or  obeying  improper  rules,  or  bye-laws  or 
negligent  special  instructions,  either  to  the  workman  so 
conforming  to  them,  or  by  such  workman  to  any  other 
workman  in  the  employment,  but  only  in  the  case  of  rules 
and  bye-laws,  if  they  are  unsanctioned.  In  this  latter 
respect  the  Act  appears  to  have  curtailed  rather  than  to 
have  extended  the  liability  of  an  employer  at  common  law, 
for  even  at  common  law  it  has  been  held  that  an  employer 
is  liable  for  carrying  on  his  business  under  bye-laws  and 
regulations  which  are  defective  (t).  Under  the  Employers' 
Liability  Act  a  workman  can  only  recover  under  this  head 
when  it  appears  not  only  that  the  bye-laws  were  improper 

(f)  See  Vose  r.  The  Lancashire  and  Yorkshire  Bail,  Co,,  2  H.  &  N. 
728  ;  27  L.  J.  Exch.  249. 
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or  defective,  and  that  the  injury  was  caused  by  conformity 
to  them,  but  also  that  they  were  unsanctioned* 

By  3  &  4  Vict.  c.  97,  ss.  7,  8,  bye-laws  made  by  railway 
companies,  either  before  or  after  the  passing  of  the  Act, 
are  to  be  sanctioned  by  the  Board  of  Trade.  The  Principal 
Secretaries  of  State  had  power  to  sanction  bye-laws  in 
factories  under  27  &  28  Vict.  c.  48,  s.  5  ;  but  the  result 
of  the  factory  legislation,  now  consolidated  in  the  Factory 
Act,  1901  (1  Bdw.  7,  c.  22),  is  that  the  rules  and  regula- 
tions of  this  industry  are  contained  in  the  Act  itself  or 
in  special  orders  or  rules  directly  emanating  from  the 
Secretary  of  State. 

A  similar  power  is  given  by  the  Coal  Mines  Regulation 
Act,  1887  (50  &  51  Vict.  c.  58),  s.  84,  and  by  the 
Metalliferous  Mines  Regulation  Act,  1872  (35  &  36  Vict, 
c.  77). 

Power  is  also  given  to  the  Board  of  Trade  and  the 
Secretaries  of  State,  under  the  Explosives  Act,  1875 
(38  Vict.  c.  17),  ss.  35,  36,  to  sanction  rules  made  to 
meet  the  requirements  of  that  Act,  by  railway  or  canal 
companies,  or  wharfingers  ;  and,  under  the  Alkali  Act, 
1881  (44  &  45  Vict.  c.  37,  s.  20),  the  Board  of  Trade  (now 
the  Local  Government  Board)  can  sanction  rules,  made  by 
the  employer,  for  regulating  the  conduct  of  those  engaged 
in  the  dangerous  parts  of  this  industry. 

Defective  "partioular  instraotlons." — In  addition  to 
responsibility  for  improper  rules  and  bye-laws,  the  employer 
is  now  responsible  for  "  special  instructions  "  given  by  a 
person  authorised  "/n  that  beJialf"  if  these  instructions 
are  negligent  instructions  (u). 

The  above  words  might,  at  first  sight,  appear  to  be 
comprehensive,  and  to  cover  any  case  where  a  workman, 
who  has  received  particular  instructions  from  ani/  person 
who  is  expressly  or  impliedly  empowered  to  give  him 
instructions,  conforms  thereto,   and  by  such  conformity 

(v)  The  word  "  negligent "  is  not  used  in  s.  2.  snb-s.  (2),  which,  however, 
SftjrB  that  there  miiBt  be  some  ^*  impropriety  or  defect  "  in  the  instmctions, 
ud  in  effect  amounts  to  .saying  that  they  most  be  negligent  instructions. 
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occasions  injury.  If  this  be  so,  then  sub-section  (S), 
which  we  have  discussed,  would  appear  to  be  wholly 
unnecessary,  for  this  sub-section  would  not  only  cover 
every  case  therein  included,  but  would  extend  the 
liability  of  the  employer  to  the  case  of  any  servant 
injured  through  the  negligence  of  the  special  superin- 
tendent alluded  to  in  sub-section  (3),  whether  such  servant 
was  or  was  not  bound  at  the  time  of  the  injury,  or 
at  any  time,  to  conform  to  his  orders  or  directions.  The 
question  which  will  some  time  or  other  have  to  be  decided 
upon  this  sub-section  is  this  :  Is  it  immaterial  whether 
the  particular  instructions  are  framed  by  the  employer,  or 
by  the  person  to  whom  he  has  delegated  the  authority 
to  give  them  ? 

It  may  be  that  the  words  "  in  tKat  behalf  ^^  at  the  end  of 
the  sub-section  control  the  whole  sense  of  it ;  and  that  the 
person  who  is  delegated  with  the  authority  of  the  employer 
must  be  delegated  to  give  those  particular  instructions. 

If  this  should  be  so,  then  the  words  only  relate  to  the 
case  of  particular  instructions  being  given  by  the  employer 
himself,  or  by  a  person  to  whom  he  has  delegated  his 
authority  to  give  them — in  each  case  the  particular  instruc- 
tions emanating  from  the  employer — ^to  a  servant  to  do,  or 
omit  to  do,  something,  the  effect  of  such  act  or  omission 
being  the  injury  sustained. 

Assuming  this  to  be  so,  and  that  the  negligent  command 
to  do  or  omit  to  do  some  act  must  proceed  in  the  first 
place  from  the  employer  himself,  it  may  well  be  questioned 
whether  his  liability  at  common  law  is  extended  by  the 
sub-section  at  all.  As  we  have  repeatedly  stated,  an 
employer  has  always  been  liable  for  his  own  personal 
negligence  causing  harm  to  his  servants  {x)^  and  the 
mere  fact  of  his  negligent  instructions  being  conveyed  to 
the  person  who  has  to  fulfil  them,  through  another  person, 
delegated  to  give  them,  would  not  make  them  the  less  the 
employer's  instructions. 

(a;)  See  judgment  of  Byleb,  J.,  in  Fowler  v.  Loch,  L.  R.  7  G.  P.  281  ; 
Wan-eny,  Wildee,  W.  N.  C.  P.,  April  15th,  1872. 
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If  this  construction  is  not  right,  and  if  the  words  do  not 
mean  that  the  instructions  must  have  been  specified  by 
the  employer  himself,  but  by  any  person  to  whom  he  may 
have  deputed  a  general  power  to  give  specific  instructions, 
then  one  at  all  events  of  the  preceding  sub^sections 
(sub-s.  (2)  or  sub-s.  (3)  )  appears  to  be  useless. 

The  only  alternative  construction  which  appears  to  us 
capable  of  being  put  upon  the  words  is  that  they 
were  intended  to  meet  a  case  where  the  employer  gives 
authority  to  a  workman,  who  is  not  entrusted  with  superin- 
tendence, either  general  or  special,  to  lay  down  verbal 
rules  for  the  due  carrying  on  of  the  work.  These  rules 
are  made  defectively  or  improperly  (y)  and  occasion 
injury  ;  but  the  employer  himself  took  no  part  in  their 
making,  nor  did  he  sanction  them.  Still  it  might  be  said 
that  the  words  of  the  sub-section  (4)  are  wide  enough  to 
cover  such  a  case  and  to  render  the  employer  responsible. 

Even  should  this  be  so,  it  is  very  doubtful  whether  the 
words  were  required,  for  in  addition  to  the  fact  that  injury- 
resulting  from  defective  rules  is  specially  mentioned  in  the 
same  sub-section,  and  there  is  nothing  to  limit  the  word 
"  rules  "  to  written  or  printed  rules,  employers  have  more 
than  once  been  held  responsible  for  carrying  on  their 
business  under  a  defective  system,  or  with  defective 
rules  (z). 


4. — ^Was   thb   Injury  caused  by  a  Person  having 

"  CHARGE     OR     CONTROL     OF     ANY     SiGNAL,    PoiNTS, 

Locomotive  Engine,  or  Train  upon  a  Railway  "  ? 

Special  liability  of  railways. — This  sub-section  (5)  is 
the  last  of  the  sub-sections  creating  new  responsibility. 

It  makes  the  employer  liable  for  the  negligence  of  any 
person  in  his  service  "  who  has  the  charge  or  control  of 
any  signal,  points,  locomotive  engine,  or  train  upon  a 
railway." 

(y)  Section  2,  sab-s.  (2).  (z)  See  ante^  pp.  4 — 8. 
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It  will  thus  apply  chiefly,  bnt,  as  we  shall  directly  see, 
not  exclusively,  to  railway  companies,  and  it  places  rail** 
way  servants  in  an  exceptional  position  by  giving  them  the 
advantage  of  this  sub-section,  in  addition  to  the  other 
parts  of  the  Act,  which  apply  to  them  equally  with  other 
workmen. 

A  liberal  interpretation  has  been  placed  upon  this  sub- 
section, and  the  words  have  been  construed  as  popularly 
used  and  understood,  rather  than  in  any  technical  sense. 
No  definition  is  given  in  the  Act  either  of  the  word 
'*  train  "  or  "  railway." 

Meaning  of  "train"  and  "railway." — The  case  of 
Doughty  v.  Firbank  (a)  raised  the  question  as  to  the 
meaning  in  the  Act  of  the  word  "railway."  The 
plaintiff  was  in  the  employment  of  the  defendant,  who 
was  a  railway  contractor.  His  duty  was  to  drive  an 
engine  upon  a  temporary  tramway,  or  line  of  rails  con- 
structed by  the  defendant  for  the  purpose  of  enabling 
him  to  carry  out  a  contract  with  the  South  Eastern 
Railway  Company  for  making  a  permanent  railway.  The 
plaintiff  was  injured  through  the  negligence  of  another 
engine-driver  in  the  service  of  the  defendant,  who  had 
the  control  of  an  engine  and  trucks.  It  was  held  that 
this  temporary  line  of  rails  was  a  "  railway "  within 
sub-section  (5),  and  that  the  defendant  was  liable  to 
compensate  the  plaintiff* ;  Pollock,  B.,  saying,  "  the  word 
*  railway '  is  used  in  its  popular  sense,  and  is  not  restricted 
to  railways  worked  under  statutory  provisions." 

The  case  of  Cox  v.  Tlie  Great  Western  Rail,  Co,  (Jb) 
raised  two  questions  upon  this  sub-section.  Firstly,  the 
meaning  of  the  word  "  train  "  ;  secondly,  the  meaning  of 
"  charge  or  control  of  a  train." 

The  facts  were  as  follows  :  The  defendant  company 
had  six  lines  of  rails  about  100  yards  long.     At  the  end 

(a)  10  Q.  B.  D.  358  ;  52  L.  J.  Q.  B.  480  ;  48  L.  T.  530.  See  restricted 
meaning  of  word  "  railway  "  as  used  in  the  Workmen's  Compensation  Act, 
1897,  post,  p.  187. 

(h)  9  Q.  B.  D.  106. 
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of  each  line  of  rails  was  a  turntable,  for  the  purpose  of 
shifting  trucks,  and  this  process  was  performed  by  means 
of  two  capstans  at  each  end  of  the  two  lines  of  rails,  the 
motive  power  being  supplied  by  a  fixed  hydraulic  engine, 
and  communicated  to  the  capstan  by  the  man  in  charge 
placing  his  foot  upon  a  treadle.  The  capstan  man  at  one 
end  negligently  backed  a  number  of  goods  trucks,  coupled 
together,  but  without  any  engine  attached  to  them,  along 
the  line  upon  which  the  plaintiff  was  working,  and 
injured  him.  The  evidence  was  that  this  capstan  man 
moved  any  trucks  he  was  ordered  to  move,  but  had  no 
charge  of  any  particular  train.  It  was  argued  that  a 
number  of  goods  trucks  so  propelled  was  not  a  "  train  " 
within  sub-section  (5),  and  that  the  capstan  man  could  not 
be  said  to  be  a  person  who  had  the  "  charge  or  control 
of  a  train."  The  Divisional  Court  held  that  there  was 
evidence  on  which  a  jury  might  find  that  the  capstan  man 
was  a  person  who  had  charge  or  control  of  a  train  upon  a 
ndlway,  and  that  the  goods  trucks  coupled  together  formed 
a  "  train  "  within  the  meaning  of  the  Act. 

Heaning  of  ^'  charge  or  oontrol."  —  In  the  case  of 
ifcCord  v.  Cammell  (c),  the  House  of  Lords,  reversing  the 
decisions  of  the  Divisional  Court  and  the  Court  of  Appeal, 
held  that  an  engine-driver  does  not  necessarily  cease  to 
have  charge  of  his  train,  or  of  the  carriages  composing  it, 
because  they  are  uncoupled  from  the  engine  for  some  pur- 
pose of  being  separately  dealt  with,  and  further  that  the 
words  of  the  sub-section  do  not  necessarily  point  only  to 
one  person  being  in  charge  of  the  whole  train,  but  may 
include  persons  who  have  duties  to  perform  in  respect  of 
parts  of  the  train. 

Decision  in  Oibbs  r.  Great  Western  Rail.  Co. — It  is 

I  necessary  that  the  person  who  has  charge  or  control  of 

signals,  points,  etc.,  should  be  the  person  who  really 
controls  their  working  or  movement  if  the  employer  is  to 
be  made  liable  for  such  person's  negligence.    This  is  shown 

(c)  [1896]  A.  C.  57  ;  65  L,  J.  Q.  B.  202  ;  73  L.  T.  634. 
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by  the  case  of  Gibhs  v.  The  Great  Western  Rail.  Co.  (d), 
where  it  was  argued  that  a  workman  in  the  service  of 
the  railway  company  who  had  to  clean,  oil,  and  adjust  the 
points  and  wires  of  the  locking  apparatus  at  varions  places 
on  the  defendant's  line,  which  points  and  gear  he  had  no 
power  to  move  or  work,  but  which  were  moved  and  worked 
by  other  men  in  signal  boxes,  was  a  person  in  charge  or 
control  of  points.  The  injury  in  this  case  was  not  caused 
by  uny  mismanagement  of  the  points,  but  by  the  said 
workman  negligently  leaving  the  cover  of  the  points, 
which  he  had  taken  off  to  enable  him  to  oil  the  points, 
projecting  over  some  railway  metals.  It  was  argued  for 
the  plaintiff,  both  in  the  Divisional  Court  and  in  the  Court 
of  Appeal,  that  the  workman,  even  if  he  could  not  be  said 
to  have  "  control "  of  the  points,  had  at  all  events  for  the 
time  being  ^^cliarge^^  of  them.  Both  courts,  however, 
decided  that  the  defendant  company  was  not  responsible 
for  this  man's  negligence.  In  the  Divisional  Court, 
Field,  J.,  doubted  whether  the  words  "  charge "  or 
"control"  had  separate  meanings,  and  Mathew,  J., 
added  that,  in  his  opinion,  the  negligence  within  the 
meaning  of  sub-section  (5)  must  be  "  the  negligence  of 
some  person  having  charge  or  control  of  the  points  for  the 
purposes  of  traffic  and  of  movement." 

In  the  Court  of  Appeal  the  case  was  decided  upon  the 
reasoning  that,  assuming  the  words  "  charge "  and 
"  control  "  to  have  separate  meanings,  the  charge  referred 
to  meant  the  general  charge  of  the  points  in  opposition  to 
a  particular  temporary  charge. 

It  appears  in  this  case  to  have  been  assumed  that  the 
negligence  referred  to  in  sub-section  (5)  must  be  a  negli- 
gent discharge  of  the  duty  relating  to  the  charge  or  control 
of  the  points,  or  some  act  closely  connected  therewith. 
This,  as  we  think,  is  clearly  the  meaning  of  the  sub- 
section, but  we  may  point  out  that  if  the  words  are  to  be 
interpreted  in  the  same  way  as  were  those  of  sub-section  (3) 

(d)  11  Q.  B.  D.  22  ;  C.  A.  12  Q.  B.  D.  208  ;  50  L.  T.  (K.8.)  7 ;  63  L.  J. 
Q.  B.  643  ;  82  \Y.  K.  329.     ... 
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in  the  case  of  Wild  v.  Waygood  (e)j  by  Lord  Herschell, 
there  appears  to  be  no  reason  why  a  railway  company 
shonid  not  be  made  liable  for  any  negligent  act  committed 
by  a  workman  which  injnres  a  fellow  workman,  no  matter 
how  entirely  disconnected  with  the  duty  of  charge  or 
control  of  signals,  points,  eto«,  if  it  can  be  shown  that 
the  workman  guilty  of  negligence  was  a  person  who  had 
charge  or  control  within  the  meaning  of  the  sub-section. 
Could  this  have  been  the  meaning  of  the  legislature  in  one 
sub-section  and  not  in  the  other  ? 

An  attempt  was  piade  in  a  case  of  Murphy  v.  WiU 
son{f)  to  extend  the  meaning  of  "locomotive  engine,"  as 
used  in  the  sub-section,  so  as  to  include  under  it  a  steam 
crane  fixed  upon  a  trolly,  and  which  could,  when  desired, 
be  propelled  along  a  set  of  rails ;  but  the  Divisional  Court, 
following  the  rule  that  the  words  of  the  Act  are  to  be 
construed  as  ordinarily  and  popularly  used,  decided  that 
a  steam  crane,  although  it  might  run  upon  rails,  was  not  a 
locomotive  engine  within  the  meaning  of  the  Act. 

A  tramway  would  not,  in  our  opinion,  be  held  to  be  a 
"railway"  within  this  sub-section,  though  it  has  been 
decided  that  the  word  "railroad"  as  used  in  section  7, 
sub-section  (2)  of  the  Workmen's  Compensation  Act, 
1897,  includes  a  tramway  (see  post^  p.  238).  A  railway 
constructed  under  the  Light  Railways  Act,  1896  (59  & 
60  Vict.  c.  48),  would,  it  is  believed,  be  deemed  a  "  rail- 
way "  for  the  purposes  of  the  Employers'  Liability  Act. 

(e)  Ante,  p.  102. 

(/)  52  L.  J.  Q.  B.  r>2i  ;  48  L.  T.  (N.8.)  783. 
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PROCEDURE    IN    AN    ACTION    UNDER   THE 
EMPLOYERS'   LIABILITY  ACT,   1880. 

The  Pabtibs  to  the  Action, 

As  a  general  rule,  of  course,  the  injured  workman  will 
be  the  plaintiff,  and  the  employer,  in  whose  service  the 
injury  was  sustained,  will  be  the  defendant. 

In  a  case  where  the  injured  workman  is  an  infant  (a), 
he  must  sue  by  his  next  friend  (6).  The  mode  provided 
by  the  County  (burt  Rules,  1889  (c),  is  for  the  next  friend 
to  attend  at  the  office  of  the  registrar  of  the  county  court, 
from  which  court  the  plaint  is  to  issue,  and  to  undertake 
the  liability  of  the  costs  of  the  action.  Upon  such  under- 
taking being  given,  the  action  proceeds  in  the  name  of  the 
infant,  by  such  next  friend  (d).  The  next  friend  then  has 
the  control  of  the  general  procedure  in  the  action,  and  his 
consent  given  on  matters  of  procedure  is,  unless  otherwise 
ordered  by  the  judge,  to  have  the  same  force  and  effect  as 
though  the  infant,  being  under  no  disability,  had  given 
such  consent  (e).  But  the  next  friend  cannot  compromise 
the  action,  unless  in  a  case  where  it  is  clearly  for  the 
benefit  of  the  infant  (/). 


(a)  An  infant  is  a  "  workman "  within  the  Employers*  Liability  Act. 
See  8.  10  of  Employers  and  Workmen  Act,  1876, 

(J)  See  County  Court  Rules,  1889,  Order  ill.,  r,  9, 

(o)  Order  v.,  r.  11. 

(^)  Who  should  be  the  plaintiff  in  an  action  arising  out  of  a  fatal  injury 
is  dealt  with  in  the  poH  Chapter  V I.,  p.  124,  entitled  **  Action  under  Lord 
Campbell's  Act." 

(e)  Order  ill.,  r.  12, 

(/)  Rhodes  t.  StoUJienbank,  22  Q,  B.  D.  577 ;  58  L.  J,  Q.  B.  287. 
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Infeuit  as  employer. — The  question  whether  an  infant 
conld  be  made  responsible  as  an  employer,  nnder  the 
Employers'  Liability  Act,  is  one  which  presents  some 
difficulty. 

This  question  is  a  practical  one  which  may  require 
solving  any  day,  having  regard  to  the  fact  that  there  are 
numerous  employers  of  labour  who  are  infants  in  contem- 
plation of  the  law.  .  So  far  as  we  are  aware  the  question 
has  never  yet  arisen. 

After  consideration  we  have  come  to  the  conclusion  that 
the  Employers'  Liability  Act  does  not  impose  any  fresh 
responsibility  on  such  infant  employers. 

An  infant  is  liable  for  his  torts,  although  he  cannot  be 
sued  for  a  wrong  where  the  cause  of  action  is  in  substance 
ex  contractu,  or  so  directly  connected  with  the  contract 
that  the  action  would  be  an  indirect  way  of  enforcing  the 
contract.  "  If  the  infant's  wrongful  act,  though  concerned 
with  the  subject-matter  of  the  contract,  and  such  that  but 
for  the  contract  there  would  have  been  no  opportunity  of 
committing  it,  is  nevertheless  independent  of  the  contract, 
in  the  sense  of  not  being  an  act  of  the  kind  contemplated 
by  it,  or  being  an  act  expressly  forbidden  by  it,  then  the 
infant  is  liable  ..."  (g)  "  A  man  who  has  made  a 
contract  with  an  infant  cannot  convert  anything  that  arises 
out  of  that  contract  into  a  tort,  and  seek  to  enforce  the 
contract  through  the  medium  of  an  action  for  tort"  (A). 

But  if  an  infant  employer  is  liable  for  personal  negli- 
gence he  was  liable  for  it  before  the  passing  of  the 
Employers'  Liability  Act,  and  the  only  further  liability 
which  the  Act  could  impose  upon  him  would  be  a  liability 
for  the  negligence  of  his  managers,  or  those  to  whom  he 
has  entrusted  some  authority. 

As  before  stated,  we  do  not  think  he  incurs  this  futther 
liability,  for  although  the  fact  of  the  person  injured  being 
his  workman  may  be  of  no  importance,  it  appears  to  us 
impossible  to  hold  him  liable  for  the  torts  of  one  whose 

(i7)  Pollock  on  "  Contracts,"  6th  ed.,  p.  72. 
(70  Addison  on  "  Torts,''  7th  ed.,  p.  121. 

E.L.  I 
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only  connection  with  him  is  an  agreement  as  to  which  he 
has  a  perfect  right  to  say,  "  So  far  as  I  am  concerned  this 
is  no  agreement  at  all." 

In  other  words,  we  think  this  would  be  one  of  the  cases 
where  it  would  be  impossible  to  enforce  the  tort  without 
recognising  the  validity  of  the  contract. 

Harried  woman  as  a  party  to  an  aotion  under  the 
Aot. — A  married  woman  can,  by  the  Married  Women's 
Property  Act,  1882  (t),  sue  alone  as  though  she  were  a 
feme  sole,  for  torts  done  to  her,  and  any  damages  recovered 
for  such  torts  become  her  separate  property.  Although 
an  action  under  the  Employers'  Liability  Act  can  be 
brought  by  a  married  woman  alone,  yet  it  would  not  be 
wrong  to  join  the  husband,  and  this  is  often  done  where 
there  have  been  special  expenses  incurred  by  the  husband, 
necessitated  by  the  wife's  injury  (k). 

If  the  employer  is  a  married  woman  carrying  on  a 
separate  business  under  the  Married  Women's  Property 
Act,  1882,  then,  whether  she  is  separated  from  her  husband 
or  living  with  him,  she  can  be  sued  alone.  Although  a 
husband  is,  notwithstanding  the  Married  Women's  Pro- 
perty Act,  1882,  still  liable  for  his  wife's  torts,  we  doubt 
whether  he  would  be  liable  in  an  action  brought  under  the 
Employers'  Liability  Act  against  the  wife  carrying  on  a 
separate  trade  under  the  Married  Women's  Property  Act^ 
1882,  at  all  events  in  the  absence  of  any  proof  of  personal 
negligence  on  her  part. 

Partners. — Partners  are  generally  sued  in  the  partner- 
ship name.  Upon  application  the  registrar  may  order  a 
statement  of  the  names  of  the  persons  who  were,  at  the 
time  the  cause  of  action  accrued,  co-partners  in  any 
firm,  to  be  furnished  in  such  manner  and  verified  on  oath» 
or  otherwise,  as  the  registrar  may  direct  (Z). 

(0  46  &  46  Vict.  c.  76,  b.  1,  siib-s.  (2). 

{k)  The  term  "  workman  *'  in  the  Act  includes  women  (Interpretation 
Act,  1889  (52  &  53  Vict.  c.  63),  8.  1,  sob-s.  (1)). 

(0  Coanty  Court  Kules,  1892,  Order  ili.,  r.  13a. 
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A  person  carrying  on  business  in  a  name  or  style  other 
than  his  own  name,  may  be  sued  in  such  name  or  style,  as 
if  it  were  a  firm  name,  and  the  procedure  in  such  an  action 
is  the  same  as  against  firms  (m). 

Gorporations. — Corporations  must  be  sued  in  the  name 
of  the  corporation. 

Death  of  plaintiff. — If  a  plaintiff  in  an  action  under 
the  Employers'  Liability  Act  should  die  after  the  action  is 
commenced,  but  before  judgment,  the  action  already  com- 
menced  abates  ;  and  although  the  death  may  give  a  right 
of  action  under  Lord  Campbell's  Act,  this  is  a  different 
action,  and  must  be  prosecuted  separately  (n). 

Action  in  ScotiancL — Lord  Campbell's  Act  does  not 
apply  to  Scotland,  where  a  common  law  action  for  solatium 
is  given  to  certain  relatives  of  a  person  whose  death  is 
occasioned  by  negligence. 

In  Scotland  if  an  action  is  commenced  by  the  injured 
person,  and  he  dies  before  judgment  obtained,  the  action 
may  be  continued  by  his  personal  representatives  for 
the  benefit  of  the  relatives  (o).  Consequently,  it  is 
believed  that  an  action  brought  in  Scotland  under  the 
Employers'  Liability  Act  will  not  abate  owing  to  the  death 
of  the  plaintiff  before  judgment. 

Deatii  of  defendant. — If  the  defendant  in  an  action 
under  the  Employers'  Liability  Act  should  die  after  the 
cause  of  action  has  accrued  but  before  any  judgment  is 
given  against  him,  the  cause  of  action  dies  also.  "  Actio 
personalis  moritur  cum  persond.^^  This  was  decided  in  an 
action,  under  the  Employers'  Liability  Act,  of  Gillett  v. 
Firbank  (^),  which  was  brought  against  the  executors  of 
the  deceased  employer,  and  held  by  the  Court  of  Queen's 
Bench  not  to  be  maintainable. 

(m)  Roles  of  1892,  Order  III.,  r.  16a. 

(n)  This  was  decided  in  the  Coart  of  Appeal  in  a  case  (onreported)  of 
JtQirthy  T.  Jacob  and  Nicholson, 

(o)  Wood  T.  Cfray,  19  B.  (4th  series)  H.  L.  31. 
(rt  3T.L.R.618. 

i2 
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The  FoFiim. — The  aotion  must  be  commenced  in  the 
County  Court  in  England,  and  in  the  Sheriff's  Court  in 
Scotland,  and  in  the  Civil  Bill  Court  in  Ireland  (y). 

The  first  step  in  England  is  the  entry  of  the  plaint  and 
issuing  of  the  summons,  which,  by  the  County  Court 
Rules  made  to  regulate  proceedings  in  actions  under  the 
Employers'  Liability  Act,  when  it  is  to  be  served  in  a 
home  district,  should,  in  order  to  ensure  its  service,  be 
delivered  to  the  bailiff  thirty-five  clear  days  at  least,  and 
where  it  is  to  be  served  in  a  foreign  district,  thirty-eight 
clear  days  before  the  return  day,  but  it  shall  in  either 
case  be  served  thirty  clear  days  before  the  return  day 
thereof  (r). 

Partioalaps  of  demand. — ^At  the  time  the  plaint  is 
entered  particulars  of  demand  must  be  filed  by  the  plaintiff, 
a  copy  of  which  is  delivered  to  the  defendant  with  the 
summons,  and  a  copy  left  for  the  purpose  o£  being 
forwarded  to  the  judge  (s)» 

(For  forms  of  Particulars  of  Demand,  see  Appendix  D.) 

The  particulars  of  demand  must  state  in  ordinary 
language  the  cause  of  the  injury  and  the  date  at  which  it 
was  sustained,  and  the  amount  of  compensation  claimed, 
and  where  the  action  is  brought  by  more  than  one  plaintiff 
the  amount  of  compensation  claimed  by  each  plaintiff ; 
and  where  the  injury  of  which  the  plaintiff  complains 
shall  have-  arisen  by  reason  of  the  act  or  omission  of  any 
person  in  the  service  of  the  defendant,  the  particulars  shall 
give  the  name  and  description  of  such  person  {t). 

The  object  of  this  last  provision  is  to  enable  the  defendant 
to  know  before  coming  to  trial  which  of  his  servants  it 
is  alleged  has  been  negligent,  and  under  what  section  of 
the  Act  it  is  attempted  to  make  him  liable. 

(^)  Section  6  of  Employers'  Liability  Act,  1880. 

(r)  See  County  Court  Rules,  1889,  Order  XLiv.,  r.  1.  In  a  case  where 
the  summons  was  only  served  twenty-five  days  before  the  return  day,  but 
the  defendant  appeared  to  the  summons  and  cross-examined  the  plaintiff, 
it  was  held  that  he  had  waived  the  irregularity  (Dunn  v.  BtUler. 
1  T.  L.  R.  476). 

(0  Order  XLiv.,  r.  2,  and  Order  LI.,  r.  15.  (t)  Order  XLIV.,  r.  3. 
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}t  cannot  be  too  clearly  borne  in  mind  that  in  every 
case,  save  where  the  negligence  relied  upon  is  the 
employer's  personal  negligence  alone,  the  particulars  must 
give  both  the  name  and  the  description  (u)  of  the  persons 
in  the  employer's  service  who  are  said  to  have  been 
negligent.  Great  care  must  be  taken  in  assigning  the 
injury  to  the  act  or  omission  of  the  right  person,  for 
although  the  plaintiff  is  not  always  strictly  bound  by  what 
he  states  to  have  been  the  cause  of  injury,  yet,  if  by  his 
mistake  he  prejudices  the  defendant  in  his  defence,  he  will 
in  all  likelihood  find  himself  saddled  with  the  costs  of  a 
postponement  of  the  trial.  This  risk,  however,  he  must 
take.  Although  it  might  at  first  appear  that  if  he  sues 
under  the  first  sub-section  of  section  1,  for  injury  caused 
by  defective  ways,  works,  machinery,  or  plant,  he  need 
not  attribute  such  injury  to  the  act  or  omission  of  any 
person,  yet  if  the  words  are  read  in  connection  with  words 
in  the  next  section  (section  2,  sub-section  (1)  ),  it  will  be 
seen  that  even  here  the  ^^particulars  of  demand^^  must 
state  through  whose  act  or  omission  the  defect  arose,  or 
had  not  been  discovered,  unless  the  party  to  blame  should 
be  the  employer  himself. 

There  is  no  objection,  however,  to  inserting  the  names  of 
several  persons  in  the  particulars  of  demand,  and  alleging 
negligence  against  them  all,  either  jointly  or  alternatively. 
This  is  often  done  where  doubt  exists  as  to  the  person  to 
whom  the  negligence  is  really  attributable. 

Joinder  of  Parties. — ^Notwithstanding  section  6,  sub- 
section (3)  of  the  Act  as  to  consolidation  of  actions,  and 
Order  III.,  Rule  1  of  the  Oounty  Court  Rules  of  1889, 
the  Court  of  Appeal  decided  in  the  year  1896,  that  several 
plaintiffs  could  not  be  joined  in  one  action  under  the 
Employers'  Liability  Act,  although  the  injuries  all  arose 
from  the  same  accident,  the  reason  being  that  the  cause 
of  action  of  each  workman  is  a  separate  and  distinct 

r»)  "  Deflcription,"  means  description  of  the  position  such  person  occapies 
in  ms  master's  service,  as  ** foreman,"  '*  superintendent/*  "person  to  whose 
ordeni  plainti£E  had  to  conform/*  etc. 
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one  (^).  In  consequence  of  this  decision,  a  new  rule  was 
passed  in  December,  1896  (now  Order  III.,  Rule  1  a),  which 
provides  that  "  All  persons  may  be  joined  in  one  action  as 
plaintiffs  in  whom  any  right  to  relief  in  respect  of  or 
arising  out  of  the  same  transaction  or  series  of  transactions 
is  alleged  to  exist,  whether  jointly,  severally,  or  in  the 
alternative  where,  if  such  persons  brought  seperate  actions, 
any  common  question  of  law  or  fact  would  arise.  Pro- 
vided that  if  upon  the  application  of  any  defendant  it  shall 
appear  that  such  joinder  may  embarrass  or  delay  the  trial, 
the  judge  may  order  separate  trials  or  make  such  other 
order  as  may  be  expedient."  In  Scotland,  this  right  to 
conjoin  actions  arising  out  of  the  same  occurrence,  or 
cause  of  action,  is  given  to  the  sheriff  by  the  Employers' 
Liability  Act  itself  (section  6,  sub-section  (3)  ). 

When  several  plaintiffs  have  recovered  judgment  against 
one  employer,  but  the  proceeds  of  execution  are  insufficient 
to  pay  the  whole  amount  awarded,  then  after  payment  of 
all  costs  a  proportionate  deduction  is  to  be  made  from  the 
amount  recovered  by  each  plaintiff  (y). 

Consolidation. — If  several  actions  are  brought  by 
different  plaintiffs  in  the  same  county  court  under  the 
Employers'  Liability  Act,  against  the  same  defendant  in 
respect  of  the  same  cause  of  action,  the  defendant  can,  upon 
giving  notice  to  the  parties,  apply  to  the  judge  to  try  one 
of  the  actions  as  a  test  case,  and  to  stay  all  the  others,  he 
(defendant)  undertaking  to  be  bound  by  the  judgment  in 
the  test  action  as  to  his  liability  in  the  others,  and  the  judge 
may  do  this  upon  such  terms  as  he  thinks  just.  If  the  test 
action  is  decided  in  favour  of  the  defendant,  he  recovers 
his  costs  from  all  the  plaintiffs  whose  actions  were  stayed 
up  to  the  time  of  the  order  staying  such  actions,  but  a 
plaintiff  whose  action  has  been  so  stayed  may,  within  one 
month  from  the  judgment  in  the  test  action,  give  written 
notice  to  the  registrar  of  the  court  that  he  does  not  intend 

(a?)  CaHer  v.  Mighy,  12  T.  L.  B.  471. 
(y)  Order  XLIV.,  t.  19. 
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to  be  bound  by  this  decision,  and  require  the  registrar  to 
set  his  action  down  for  trial,  and  the  registrar  must  do  so 
forthwith.  On  the  other  hand,  if  the  test  case  is  decided 
against  the  defendant,  he  cannot  raise  the  question  of 
liability  again,  and  all  the  plaintiffs  whose  actions  have 
been  stayed  may  proceed  for  the  purposes  of  ascertaining 
their  damages  and  costs  (z). 

Where  action  should  be  commenced. — The  plaint 
should  be  entered  in  the  county  court  of  that  district 
where  the  defendant,  or  one  of  the  defendants,  dwells  or 
carries  on  his  business  at  the  time  of  commencing  the 
action,  or,  by  leave  of  the  judge  or  registrar,  in  the  court 
of  that  district  in  which  the  defendant,  or  one  of  the 
defendants,  dwelt  or  carried  on  business  at  any  time 
within  six  calendar  months  next  before  the  time  of  the 
entry  of  such  plaint,  or  with  similar  leave,  in  the  court  of 
that  district  within  which  the  cause  of  action  or  claim 
wholly  or  in  part  arose  (a). 

If,  however,  both  the  plaintiff  and  the  defendant  dwell 
or  carry  on  business  within  any  of  the  metropolitan 
districts,  the  action  may  be  commenced,  and  all  proceedings 
thereon  taken  and  had,  either  in  the  court  of  the  district 
in  which  the  plaintiff  shall  dwell  or  carry  on  business,  or 
in  the  court  of  the  district  in  which  the  defendant  shall 
dwell  or  carry  on  business  (6). 

A  defendant  is  said  to  dwell  at  that  place  where  he 
takes  up  a  permanent  residence.  If  he  has  two  permanent 
residences,  it  is  probably  sufficient  if  the  plaint  is  entered 
in  the  district  where  either  residence  is  situated  (c)  ;  but 
in  such  case  it  would  be  better  to  get  leave  to  sue  either  in 
the  district  where  the  cause  of  action  arose,  or  in  the 
district  where  the  defendant  has  dwelt  or  carried  on 
business  within  six  months. 

(z)  Order  VIII.,  rr.  2 — 6. 

(a)  Coanty  Conrto  Act,  1888  (61  &  52  Vict.  c.  48),  s.  74. 

(h\  Ihid,,  8. 84.  The  metropolitan  districts  are :  Bloomebory,  Brompton, 
Clerkenwell,  Lambeth,  Marylebone,  Shoreditch,  Soathwark,  Westminster, 
Wbitechapel.  and  the  City  of  London. 

(O  BaUey  t.  Briant,  1  £.  &  E.  340 ;  28  L.  J.  Q.  B.  86. 
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A  person  who  has  no  permanent  residence  can  be  sned 
in  the  district  where  he  may  by  chance  be  found  (d). 

A  person  carries  on  his  business  in  that  district  in  which 
he  IS  generally  engaged  in  business.  The  business  must 
be  his  own  ;  consequently  a  servant  does  not  carry  on  his 
business  at  the  place  where  he  is  employed  (e). 

A  company  is  said  to  dwell  and  to  carry  on  business  at 
the  place  where  its  headquarters  are  situated,  i,e,y  where 
its  principal  business  and  its  management  are  carried 
on  (/).  A  railway  company  carrier  on  business  at  the 
place  where  its  head  oflSce  is  situated  (g).  A  manufactur- 
ing company  has  been  held  to  carry  on  its  business  at  the 
place  where  the  goods  which  it  deals  in  are  manufactured, 
and  not  at  the  place  where  its  registered  office  was 
situated  (A).  A  contractor,  with  a  permanent  place  of 
business,  has  also  been  held  not  to  carry  on  his  business 
at  the  place  where  he  is  engaged  in  carrying  out  a  contract^ 
although  he  had  erected  temporary  workshops  in  such 
place  (i). 

Gtoneral  ppooeduFe. — Either  party  to  an  action  may,  by 
leave,  deliver  interrogatories  to  the  other,  which  leave  is 
generally  obtained  ex  parte^  and  need  not  be  supported  by 
affidavit  (/;),  although  some  registrars  require  that  the 
draft  interrogatories  should  be  exhibited  to  them  before 
giving  leave.  Either  party  may  also  by  leave  obtain 
discovery  of  documents  from  the  other  side.  Before 
interrogatories  can  be  administered  or  discovery  allowed, 
205.  must  be  paid  into  court  by  the  person  appying  for 
the  same  (Z). 

00  Alexander  v.  Jonei,  4  H.  &  C.  204  ;  L.  R.  1  Exch.  133  ;  36  L.  J. 
Q.  B.  78  ;  24  W.  E.  400. 

((B)  Satigster  v.  Cave,  6  Exch.  386  ;  19  L.  J.  Exch.  814. 

(/)  Oldham  BuildinggCo.  v.  Seald,  3  H.  &  C.  132  ;  33  L.  J.  Exch.  236 ; 
Keyntham  Blue  Lias  Cement  Co,  t.  Baker,  2  H.  &  C.  739 ;  33  L.  J. 
Exch.  41. 

(^)  Broum  v.  London  and  North  Western  Bail.  Co.,  4  B.  &  S.  326  ; 
32  L.  J.  Q.  B.  318 ;  Shield*  v.  Cheat  Northern  Bail.  Co.,  30  L.  J.  Q.  B.  331 ; 
9  W.  B.  739  ;  4  L.  T.  479. 

(^)  See  KeynMham  Blue  Lias  Cement  Co.  t.  Baker,  supra. 

(%)  Gorslett  v.  Harris,  29  L.  T.  75. 

(*)  See  Order  xvi.,  rr.  1—9.  (I)  Ibid.,  rr.  10— 22a. 
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Speoial  defences. — ^If  the  defendant  intends  to  rely  upon 
a  special  defence  under  the  County  Court  Act,  1888,  or 
rules  made  thereunder,  he  must  give  notice  of  the  same  in 
writing  five  clear  days  before  the  day  of  trial. 

The  following  are  the  special  defences  which  are  usually 
relied  upon  in  county  court  actions,  of  which  notice  must 
be  given  :  Set-off  or  counter-claim  ;  infancy  ;  coverture  ; 
Statute  of  Limitations ;  discharge  under  Bankrupt  or 
Insolvency  Acts  ;  statutory  defence ;  tender  (m). 

With  regard  to  the  special  defence — '*  Statute  of  Limi- 
tations," it  must  be  remembered  that  the  Employers' 
Liability  Act  itself  prescribes  the  time  within  which  the 
action  must  be  brought,  limiting  it,  in  the  case  of  a  non- 
fatal injury,  to  six  months  from  the  time  of  such  injury, 
and,  in  case  of  an  injury  resulting  fatally,  to  twelve 
months  from  the  time  of  death  (n).  Notice  of  this 
defence  should  always  be  given,  and  the  notice  should 
set  out  the  date  from  which  it  is  alleged  that  the  statute 
began  to  run  (o). 

If  the  defendant  wishes  to  set  up  that  he  has  received 
no  notice  of  injury  as  required  by  section  4  of  the  Act, 
this  should  be  pleaded  as  a  special  statutory  defence. 

The  defendant  may,  five  clear  days  before  the  day  of 
trial,  pay  money  into  court  in  satisfaction  of  the  plaintiff's 
claim.  This  he  may  do  either  with  or  without  a  denial  of 
liability.  The  plaintiff  may  take  the  money  out  of  court 
notwithstanding  the  denial  of  liability  (p). 

The  action  may  be  tried  either  before  a  judge  alone, 
or  before  a  judge  and  jury,  or  before  a  judge  sitting  with 
assessors. 


(m)  Older  x.,  rr.  10 — ^20.    See  Form  of  special  defence,  Appendix  H. 

(n)  Section  4.    Seepost,  p.  126. 

(o)  Order  x.,  r.  14a.  For  form  of  pleading  a  statute  of  limitations 
generaUy,  see  Connt;^  Court  Forms,  Form  96a  ;  but  though  this  form  is 
aeclared  to  be  sufficient,  it  will  be  safer  in  relying  upon  the  limita- 
tion in  the  Employers*  Liability  Act  to  set  out  the  year^  number,  and 
section  of  the  Act. 

ip)  See  section  107  of  the  County  Courts  Act,  1888  (61  &  62  Vict.  c.  43), 
and  Order  ix.,  rr.  11— 12a. 
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Jnry.—  If  the  amount  claimed  exceeds  £5,  either  party 
may,  on  givingjifteen  {q)  clear  days'  notice  in  writing  to  the 
registrar,  and  depositing  with  him  five  shillings  for  jurors' 
fees,  require  a  jury  to  be  summoned.  If  he  has  not  given 
this  notice  in  time,  it  is  in  the  discretion  of  the  judge 
whether  or  not  he  allows  a  jury  to  be  afterwards  sum* 
moned  (r).  The  fifteen  clear  days'  notice  required  has 
been  held  to  refer  to  the  days  immediately  before  the  day 
named  in  the  summons  as  the  hearing  day,  and  consequently, 
where  the  hearing  is  adjourned,  a  notice  given  fifteen 
clear  days  before  the  day  of  adjournment  is  too  late  («). 

AsBessOFS. — The  wording  of  the  Employers'  Liability 
Act  as  to  trial  with  assessors  is  another  instance  of  the 
careless  way  in  which  the  Act  is  drawn.  It  is  enacted  in 
section  6,  sub-section  (2),  that  "upon  the  trial  of  any 
such  action  in  a  county  court  before  the  judge  without  a 
jury  one  or  more  assessors  may  be  appointed  for  the 
purpose  of  ascertaining  the  amount  of  compensation.*' 
Upon  a  strict  reading  of  these  words  the  assessor's  duty 
is  confined  to  helping  the  judge  to  decide  how  much  the 
plaintiff  ought  to  receive,  and  does  not  refer  to  assisting 
him,  by  his  experience  or  technical  knowledge,  to  decide 
the  question  of  the  employer's  liability.  The  latter  object 
was,  no  doubt,  the  intention  of  the  legislature. 

In  the  County  Courts  Act,  1888,  section  103,  where  a 
general  power  is  given  to  appoint  assessors  in  any  county 
court  action  in  which  they  are  required,  the  wording  shows 
clearly  the  purpose  intended  to  be  served  by  such  appoint- 
ment. It  declares  that  such  assessors  are  to  be  ^^  persons 
of  skill  and  experience  in  the  matter  to  which  the  action  or 
matter  relates^^  and  are  to  assist  the  judge  with  such  skill 
and  experience. 

iq)  Order  XLiv.,  r.  4.  This  rule  applies  to  employers'  liability  actions 
only.  The  length  of  notice  to  be  given  for  a  jiury  being,  generally, /tVe 
clear  days.    Order  xxil.,  r.  1. 

(r)  Order  xxii.,  r.  2. 

{/)  /?.  V.  The  Registrar  of  the  Leeds  County  CbuH^  16  Q.  B.  D.  691  ; 
66  L.  J.  Q.  B.  865. 
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Notwithstanding  the  wording  of  the  Employers'  Liability 
Act,  it  is  assumed  that  assessors  in  actions  under  this  Act 
are  to  serve  the  same  purpose  as  assessors  in  county  court 
actions  generally. 

Rules  have  been  made  under  the  Act  for  the  appointment 
and  remuneration  of  the  assessors,  and  the  manner  in  which 
they  can  be  obtained  by  a  party  desiring  their  assistance  (<), 
and  one  of  such  rules  (Rule  17)  declares  that  the  assessors 
shall  sit  in  court  with  the  judge  and  assist  him  when 
required  with  their  opinion  and  special  knowledge,  for 
the  purpose  of  ascertaining  the  amount  of  compensation, 
if  any,  which  the  plaintiff  is  entitled  to  recover. 

(0  Order  XLIV.,  rr.  5 — 17.     See  form  of   application  for  assessora, 
Appendix  J. 
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ACTION  UNDER  LORD  CAMPBELL'S  ACT. 

Iignry  resultiiig  in  death. — When  the  injury  to  a 
workman  results  in  death  an  action  in  respect  of  the  death 
must,  in  England  or  Ireland,  be  brought  under  the  Fatal 
Accidents  Act,  commonly  called  Lord  Campbell's  Act, 
1846  (9  &  10  Vict.  c.  93),  and  the  Employers'  Liability 
Act,  1880. 

Lord  Campbell's  Act  is  incorporated  into  the  Employers' 
Liability  Act  by  virtue  of  the  words  at  the  end  of  the  first 
section  of  the  latter  Act,  which  enact  that — "  in  case  the 
injury  results  in  death,  the  legal  personal  representatives 
of  the  workman,  and  any  persons  entitled  in  case  of  death, 
shall  have  the  same  right  of  compensation  and  remedies 
against  the  employer  as  if  the  workman  had  not  been  a 
workman  of  nor  in  the  service  of  the  employer,  nor 
engaged  in  his  work." 

Procedure  in  Scotland.  —  As  before  stated  (ardey 
p.  115),  Lord  Campbell's  Act  does  not  apply  to  Scot- 
land, nor  was  it  necessary  that  it  should  be  applied.  By 
the  law  of  Scotland,  differing  in  that  respect  from  other 
systems  of  jurisprudence,  a  claim  or  action  of  assythment 
had  always  been  allowed  to  certain  near  relatives  of  a 
person  whose  death  had  been  occasioned  by  delict  or  culpa. 
This  claim  for  solatium  may  be  sustained  by  such  a  relative, 
although  he  is  unable  to  show  any  direct  pecuniary  loss 
resulting  to  him  from  the  death  (a). 

This  right,  however,  is  confined  to  persons  standing  in 
the  legitimate  relation  of  husband,  father,  wife,  mother  or 
child  of  the  deceased  (6). 

(a)  EUton  ▼.  NoHh  BritUh  Rail,  Co.,  8  R.  (3rd  series)  980. 

(J)  Clarke  t.  Carfin  Coal  Co.  (1891),  18  R.  (H.  L.)  63.  Apparently 
this  right  is  not  extended  as  it  has  been  in  England  to  ascendant  and 
descendant  relatives  in  a  more  remote  decree,  sadi  as  g^randparents  and 
grandchildren,  or  to  step-parents  or  step-children. 
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Both  the  Employers'  Liability  Act  and  Lord  Campbell's 
Act  must,  in  England  and  Ireland,  be  considered  together, 
for  the  liability  arises  from  both,  and  the  special  procedure 
required  by  both  must  be  observed. 

The  following  are  the  only  persons  to  whom  a  right  of 
action  is  given  by  Lord  Campbell's  Act,  and  therefore  the 
only  persons  for  whose  benefit  an  action  for  fatal  injury 
can  be  brought  under  the  Employers'  Liability  Act : — ^The 
wife,  husband,  parents  (which  word  includes  grandparents 
and  step-parents),  and  children  (c)  (which  word  includes 
grandchildren  and  stepchildren)  of  the  person  whose  death 
has  been  occasioned  by  negligence.  The  Act  al^o  pro- 
vides that  only  one  action  shall  be  brought,  that  it  must  be 
brought  within  a  year  from  tEe  time  of  the  death  (section  3), 
and  brought  in  the  name  of  the  executor  or  administrator 
of  the  person  deceased.  Notwithstanding  the  provision  of 
the  Act  that  the  action  may  be  brought  within  a  year 
from  the  time  of  the  death,  it  was  held  in  the  case  of 
Markey  v.  lolworth  Joint  Isolation  Hospital  (d),  that  where 
the  action  is  brought  against  a  public  authority,  the  pro- 
vision of  the  Public  Authorities  Protection  Act,  1893 
(56  &  57  Vict.  c.  61),  limiting  the  time  within  which  an 
action  may  be  brought  for  neglect  or  default  to  six  months 
applies,  and  in  such  a  case  overrules  the  provision  contained 
in  Lord  Campbell's  Act. 

The  provision  that  the  action  should  be  brought  in  the 
name  of  the  executor  or  administrator  was  found  to  be 
inconvenient,  especially  in  the  case  of  people  in  a  humble 
station  of  life,  who  generally  leave  no  will,  and  have 
nothing  to  administer.  It  was  accordingly  provided  by  a 
subsequent  statute,  "Lord  Campbell's  Act  Amendment 
Act "  (tf),  that  if  there  should  be  no  executor  or  ad- 
ministrator of  the  deceased,  or  if  there  being  an  executor 
or  administrator  no  action  should  have  been  brought  by 
such  executor  or  administrator  within  six  calendar  months 
after  the  death  of  the  deceased,  then  it  should  be  competent 
for  any  or  all  of  the  parties  for  whose  benefit  such  an  action 

(ff)  The  term  **  children  *'    means  legitimate  children   (^Dickimon  v. 
NoHh  Eaitem  Rail.  Co,,  2  H,  &  C.  736). 
(<0  [190O]  2  K.  B.  454.  (e)  27  &  28  Vict  c.  95,  s.  1. 
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could  be  maintained  to  sne  for  themselves  in  their  own 
names,  or  in  the  names  of  any  one  or  more  of  them.  Such 
action  is  farther  declared  to  be  for  the  benefit  of  the  same 
persons,  and  subject  to  the  same  regulations  and  procedure, 
as  though  brought  by  the  executor  or  administrator. 

Actions  for  fatal  injuries  brought  under  the  Employers' 
Liability  Act  and  this  Act  conjointly,  being  in  respect  of 
the  death  of  workmen,  are  not  usually  brought  by  either 
executors  or  administrators.  Unless  administration  is 
taken  out  to  the  deceased  for  the  express  purpose  of 
enabling  an  action  to  be  brought  in  the  name  of  an 
administrator,  there  is  rarely  anyone  who  answers  to  the 
description. 

No  administration  is  ever  necessary,  nor  should  this  ex- 
pense be  incurred  by  the  relatives  of  a  workman,  either  for 
the  purpose  of  bringing  an  action  or  of  compromising  one. 

Who  should  bring  action? — The  action,  as  stated 
above,  can,  in  England  or  Ireland,  be  brought,  where 
there  is  no  executor  or  administrator,  in  the  name  of 
any  or  all  of  the  parties  who  are  to  benefit  by  it ;  nor 
need  they  wait,  as  it  is  sometimes  supposed  they  must  do, 
for  six  months  before  bringing  it.  Whatever  party  brings 
the  action  becomes  dominus  litis^  with  power  to  compromise 
it  (/).  The  general  practice  is  to  sue  in  the  name  and 
on  behalf  of  those  relatives  who  are  most  closely  related 
to  and  dependent  upon  the  deceased,  to  the  exclusion 
of  those  further  removed  and  generally  less  dependent 
upon  him  (^).  What  might  happen  in  a  case  where  some 
one  or  more  of  the  parties  on  whose  behalf  the  action 
ought  to  have  been  brought  are  omitted  altogether,  and 
only  discover  the  omission  after  a  verdict  has  been  obtained 
in  favour  of  some  other  party  entitled  to  sue,  we  cannot 
say.  The  event,  so  far  as  we  know,  has  not  occurred.  Of 
one  thing  we  feel  sure,  viz.,  that  defendant  could  not  be 
sued  again.  The  Act  provides  that  the  jury  which  awards 
the  damages  shall  apportion  them  between  the  parties  for 

(/)  Goto  V.  Henry,  2  F.  (5th  series)  48. 

(^)  For  forms  of  particulars  of  demand  ia actions  ander  Lord  Campbeirs 
Act,  and  the  Employers'  Liability  Act,  see  Appendix  D.. 
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whose  benefit  the  action  shall  be  brought  (/i)  ;  and  by 
section  4  of  the  principal  Act,  the  plaintiff  is  required  to 
deliver  to  the  defendant  with  the  declaration  "a  full 
particular  of  the  person  or  persons  for  whom  and  on  whose 
behalf  such  action  shall  be  brought,  and  of  the  nature  of 
the  claim  in  respect  of  which  damages  shall  be  sought  to 
be  recovered."  Section  3  also  expressly  provides  that 
"  not  more  than  one  action  shall  lie  for  and  in  respect  of 
the  same  subject  matter  of  complaint."  (i) 

The  Fatal  Accidents  Acts,  1846  and  1864,  apply  as 
well  for  the  benefit  of  the  representatives  of  a  deceased 
foreigner  killed  on  the  high  seas,  as  for  those  of  a  British 
subject  (k). 

PecnniaFy  Iobb  only  reooTerable. — The  right  of  action 
given  to  relatives  of  a  deceased  person  by  Lord  Campbeirs 
Act  is  not  a  right  given  to  them  qua  relatives  to  recover 
damages  as  a  solatium  for  the  distress  which  they  may 
have  suffered  by  the  death,  neither  is  it  a  right  transmitted 
to  them  by  the  deceased,  to  recover  damages  for  the  loss 
or  for  the  personal  pain  and  suffering  which  he  endured. 
It  is  a  right,  given  to  the  parties  named  in  the  statute,  to 
recover  damages  for  the  death  of  their  relative  when,  and 
only  when,  the  death  has  occasioned  such  parties  a  pecu- 
niary loss,  and  to  the  extent  only  of  such  pecuniary  loss. 

This  was  decided  within  a  very  short  time  from  the 
passing  of  the  Act.  In  a  case  of  Gilliard  v.  Tlie  Lancashire 
and  Yorkslure  Rail.  Co,  (Z),  tried  in  the  year  1848  by 
Pollock,  C.B.,  and  a  jury,  the  Chief  Baron  defined  the 
liability  imposed  by  Lord  Campbell's  Act  as  follows  :  "  It 
is  a  pure  question  of  pecuniary  loss,  and  nothing  more, 
which  is  contemplated  by  the  Act,  no  matter  who  or  what 
the  survivors  may  be.     If  a  man's  life  be  valuable  to  his 

(A)  Section  2. 

(«)  An  action  for  solatiam  in  Scotland  brought  by  one  of  several  persona 
having  a  title  to  sne  was  held  incompetent,  as  it  did  not  aver  that  the 
others  either  concurred  or  refused  to  concur  in  the  action,  or  that  they 
could  not  be  found  QPolloU  v.  Win-hnan,  2  F.  (5th  series)  354). 

(A)  DavidMon,  v.  HUl,  [1901]  2  K.  B.  606,  dissenting  from  Adam  v. 
liritlih  and  Forrlgn  Stenmifhip  Co,,  [1898]  2  Q.  B.  430. 

(/)  12  L.  T.  366. 
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family  by  reason  of  his  possession  of  an  annuity  (m),  his 
family  have  now  a  right  to  say,  '  We  have  lost  the  life  on 
which  this  annuity  hung/  and  they  may  claim  compen- 
sation for  that  loss,  but  nothing  more  ;  they  cannot  enter 
into  the  question  of  the  shock  to  their  feelings." 

In  a  later  case  (n),  the  Chief  Baron  again  declared  that 
damages  awarded  under  Lord  Campbell's  Act  ^must  be 
given  for  pecuniary  loss  onlyJ^ 

In  the  case  of  Blake  v.  Midland  Mail.  Co.  (o),  a 
considered  judgment  of  the  Court  of  Queen's  Bench  was 
pronounced  upon  this  point  by  Coleridge,  J.,  in  an  appli- 
cation for  a  new  trial  upon  the  ground  of  misdirection. 
This  misdirection  alleged  was  that  the  judge  (Parkb,  J.) 
had  told  the  jury  that  if  they  considered  the  plaintiff 
entitled  to  any  compensation  for  the  bereavement  she  had 
sustained  beyond  the  pecuniary  loss,  they  were  to  make 
their  estimate  accordingly.  The  Court  of  Queen's  Bench 
was  of  opinion  that  this  was  a  misdirection  by  the  judge, 
and  clearly  enunciated  its  view  of  the  meaning  and 
intention  of  the  Act  of  Parliament,  saying  :  "  The  measure 
of  damages  is  not  the  loss  or  suffering  of  the  deceased,  but 
the  injury  resulting  from  his  death  to  his  family.  The 
learned  judge  at  the  trial  ought  to  have  told  the  jury  that 
in  assessing  the  damages  they  could  not  take  into  con- 
sideration the  mental  suffering  of  the  plaintiff  for  the  loss 
of  her  husband." 

Since  this  decision  it  may  be  said  to  have  become  well 
settled  law,  that  pecuniary  loss  resulting  from  the  death 
to  those  relatives  entitled  to  sue,  is  the  only  thing  that  can 
be  recovered  in  an  action  under  Lord  Campbell's  Act. 

A  number  of  cases  have  been  decided  by  the  Courts  as 
to  what  is,  and  what  is  not,  a  pecuniary  loss  sufficient  to 
entitle  relatives  named  in  the  Act  to  maintain  an  action 


(/«)  An  annait}'  is,  of  course,  only  Rpoken  of  as  an  illnstration  of  a  way 
in  which  pecuniary  loss  may  result  from  the  death  of  a  person  to  his 
relatives. 

(?0  Pym.  V.  nc  Great  Nitrthern  Rail,  Co.,  2  F.  &  F.  619  ;  4  B.  &  S.  396 ; 
.32  L.  J.  Q.  B.  877. 

00  18  Q.  B.  93;  21  L.  J.  Q.  B.  233. 
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under  it.  To  some  extent  this  must  become  in  every  case 
a  question  of  fact,  but  the  decisions  have  established  the 
following  principles,  which  may  be  applied  to  assist  in  the 
determination  of  the  question  : 

Firstly  —  The  pecuniary  loss  may  be  one  sustained 
immediately  upon  the  death,  resulting  in  the  with- 
drawal of  the  support  or  assistance,  at  the  time  of 
death,  actually  being  enjoyed  by  the  persons  on 
whose  behalf  the  action  is  brought. 

Secondly — The  pecuniary  loss  may  be  the  loss  of  a 
reasonable  expectation  of  pecuniary  assistance  at 
a  future  time,  deduced  from  the  fact  of  past 
pecuniary  assistance,  given  by  the  deceased  to 
those  on  whose  behalf  the  action  is  brought. 

Thirdly — ^The  pecuniary  loss  may  be  (possibly)  the  loss 
of  a  reasonable  expectation  of  future  pecuniary 
assistance,  deduced  from  the  relationship  between 
the  deceased  and  those  on  whose  behalf  the  action 
is  brought,  raising  a  legal  or  moral  obligation  to 
render  such  assistance  if  and  when  required,  even 
although  none  has  been  given  in  the  past. 

Cases  upon  pecnniaFy  loss. — As  an  illustration  of  the 
first  description  of  pecuniary  loss,  we  may  take  the  common 
case  of  the  death  of  a  person,  with  wife,  children,  or  other 
relatives  included  amongst  those  named  in  the  Act,  depen- 
dent  upon,  and  receiving  his  support  at  the  time  of  his 
death.  The  direct  pecuniary  loss  of  such  relatives,  and 
their  right  to  sue  under  Lord  Campbell's  Act,  could  not 
be,  and  never  has  been,  questioned. 

As  to  the  second  description  of  pecuniary  loss,  several 
cases  have  been  decided  which  establish  and  illustrate  it. 

In  Duckworth  v.  Johnson  (p),  a  father  brought  an  action 
tinder  Lord  Campbell's  Act  in  respect  of  the  death  of  his 
son,  a  boy  aged  fourteen  years.  The  evidence  of  pecuniary 
loss  was  that  two  and  a  half  years  before  his  death  the  boy 
earned  4^.  a  week,  and  continued  to  earn  that  until  shortly 

•  •  •        #      • 

(l^)  4  H.  &  N.  653  ;  29  L.  J.  Exch.  26. 
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before  the  accident,  and  to  give  it  to  his  mother,  but  that 
he  was  not  in  any  employment  at  the  time  of  his  death. 
The  jury  found  a  verdict  for  the  plaintiff  for  £20,  appor- 
tioning £10  to  the  father  and  £10  to  the  mother,  which 
verdict  was  upheld  by  the  Court  of  Exchequer  as  being 
founded  upon  sufficient  evidence  of  pecuniary  loss. 

Again,  in  a  more  recent  case,  Hetherington  v.  North 
Eastern  Rail,  Co.  (^),  which  was  an  action  brought 
under  the  combined  provisions  of  the  Employers'  Liability 
Act  and  Lord  Campbell's  Act  by  a  father  to  recover 
damages  from  the  employer  of  his  son,  the  pecuniary  loss 
was  based  upon  the  fact  that,  five  or  six  years  previously, 
whilst  the  father  had  been  out  of  health,  the  son  had 
contributed  to  his  support,  but  that  he  had  not  done  so 
since.  This  was  held  to  be  a  sufficient  loss  of  reasonable 
expectation  of  future  assistance  to  sustain  a  verdict  which 
had  been  given  for  the  plaintiff. 

As  to  the  third  description  of  pecuniary  loss,  viz.,  the  loss 
of  reasonable  expectation  of  future  assistance  founded  upon 
relationship,  as  to  which  there  still  exists  some  doubt,  the 
following  cases  may  be  consulted  : 

Bramatl  v.  Lees  (?•),  where  a  child,  in  respect  of  whose 
death  the  father  brought  the  action  under  Lord  Campbell's 
Act,  was  at  the  time  of  the  death  twelve  years  of  age,  was 
living  at  home  earning  nothing,  and  always  had  been  an 
expense  to  the  parents ;  a  verdict  was  given  for  the 
plaintiff,  and  although  a  rule  nisi  was  obtained  to  set  it 
aside,  the  Chief  Baron  stated  that  the  rule  was  granted 
^*  not  BO  much  on  the  doubt  the  Court  entertain  as  from 
the  importance  of  the  question,  and  there  having  been 
undoubtedly  a  view  taken  by  the  learned  judge  which  I 
believe  he  does  not  now  entertain."  The  rule  was 
subsequently  abandoned. 

Franklin  v.  South  Eastern  Rail,  Co,  («),  where 
Pqllock,  C.B.,  in  giving  the  judgment  of  the  Court 
discharging  a  rule  that  had  been  obtained  for  a  new  trial, 

iq)  9  Q.  B.  D.  160;  61  L.  J.  Q.  B.  495  ;  30  W.  R.  797. 

(r)  29  L.  T.  lU («)  3  H.  &  N.  211. 
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in  an  action  bronght  under  Lord  Campbell's  Act  by  a 
father  in  respect  of  alleged  pecuniary  loss  resulting  from 
the  son^s  death,  says :  ''  We  do  not  say  that  it  was 
necessary  that  actual  benefit  should  have  been  derived; 
a  reasonable  expectation  is  enough,  and  such  reasonable 
expectation  might  well  exists  though  from  the  father  not 
being  in  need,  the  son  had  never  done  anytlung  for  himJ^ 

Gases  showing  insnffloient  loss,— Two  cases  decided 
in  Ireland,  and  tending  in  the  other  direction,  may  usefully 
be  considered.  In  the  first  of  these  cases,  Bourke  v.  Cork 
and  Macroom  Rail,  Co,  (i),  a  father  sued  under  Lord 
Campbell's  Act  for  the  death  of  his  son.  The  evidence 
showed  that  the  father  was  a  respectable  tradesman,  whose 
position  rendered  him  independent  of  any  earnings  the  son 
might  be  afterwards  competent  to  gain,  and  that  the  son 
never  had  been  of  pecuniary  assistance  to  the  father.  It 
was  decided  that  the  father  was  not  entitled  to  recover, 
upon  the  ground  that  he  proved  no  reasonable  expectation 
of  pecuniary  assistance. 

The  reasoning  by  which  this  decision  was  arrived  at  was 
that,  according  to  the  ordinary  experiences  of  human  life, 
the  son  of  a  father  in  such  a  position  as  the  plaintiff  occu- 
pied, does  not  ordinarily  render  him  pecuniary  assistance. 
The  case  may  therefore  be  said  to  be  one  which  decides 
that  where  the  relationship,  plus  a  possibility^  as  opposed  to 
a  reasonable  expectation  of  future  pecuniary  assistance,  is 
proved,  this  is  not  sufficient  to  support  an  action. 

In  the  second  case,  Holleran  v.  Bagnell  (m),  the  evidence 
of  pecuniary  loss  was  that  a  little  girl,  aged  seven,  whose 
death  was  the  subject  of  the  action,  had  occasionally 
rendered  her  parents  trifling  household  services.  The 
Court  held  that  this  was  not  sufficient  evidence  of 
pecuniary  loss  to  entitle  the  parents  to  recover  damages  {x) . 
This,  no  doubt,  was  a  case  decided  upon  extreme  facts, 
and  is  scarcely  to  be  reconciled  with  the  law  laid  down  in 

(0  4  L.  R.  It.  C.  L.  682.  (n)  6  L.  R.  Ir.  C.  L.  333. 

(«)  See  farther,  Gtndm  v.  Oreat  Simthem  and  Western  Rail,  Co,^ 
16  L.  K.  Ir.  C.  L.  415,  where  the  decision  was  the  other  way. 

K  2 
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the  English  cases*  As  to  whether  a  chance  of  future 
pecuniary  assistance  amounts  to  a  bare  possibility  only,  or 
to  a  reasonable  expectation  of  it,  mnst,  no  doubt,  to  some 
extent,  depend  upon  the  position  in  life  and  circumstances 
of  the  parties  at  the  time  of  the  death. 

For  the  purpose  of  the  actions  which  alone  we  are  con- 
sidering, viz.,  actions  in  respect  of  the  death  of  workmen, 
we  think  that  we  are  justified  in  saying  that  a  pecuniary 
loss  results  to  the  near  relatives  of  a  workman  killed  by 
negligence,  by  virtue  of  the  common  experience  that,  in 
this  class  of  life,  relatives  so  often  require,  and  obtain 
pecuniary  assistance  from  one  another ;  and  that,  in 
England  at  all  events,  such  an  action  under  Lord 
Campbell's  Act  might  be  sustainable  without  proof  of  any 
pecuniary  assistance  received  in  the  past  by  the  relatives 
on  whose  behalf  the  action  is  brought. 

Necessary  expenses  excluded. — Upon  the  ground  that 
only  pecuniary  loss  caused  to  the  relatives  by  the  death 
can  be  recovered,  it  has  been  decided  that  a  claim  for 
funeral  and  mourning  expenses  could  not  be  sustained  in 
an  action  under  Lord  Campbell's  Act.  "The  subject- 
matter  of  the  statute  is  compensation  for  injury  by  reason 
of  the  relative  not  being  alive,  and  there  is  no  language 
in  the  statute  referring  to  the  cost  of  the  ceremonial  of 
respect,  paid  to  the  memory  of  the  deceased  in  his  funeral, 
or  in  putting  on  mourning  for  his  loss  "  (?/). 

Again,  and  for  the  same  reason,  if  the  relatives  receive 
any  insurance  money  which  comes  to  them  from  the  death 
of  the  deceased,  such  insurance  money,  being  a  pecuniary 
advantage  resulting  from  the  death,  must  be  taken  into 
account  in  assessing  damages  under  Lord  Campbell's 
Act  {z), 

A  shipowner  may  limit  his  liability  under  Lord  Camp- 
bell's  Act,   by  virtue   o£   section   503  of  the  Merchant 

(y)  See  the  judgment  in  Dalton  v.  Smith  Eastern,  Rail,  Co.,  4  C.  B. 
(N.8.)  296  ;  27  L.  J.  C.  P.  227. 

(z)  See  judgment  of  Bramwell,  B.,  in  Bradh-urn  v.  Great  Western. 
RaU.  «/.,  li.  R.  10  Exch.  1  ;  44  L.  J.  Exch.  9 ;  23  W.  R.  48  ;  al80  Grand 
Trunk  Railway  of  Canada  v.  Jennings,  68  L.  J.  P.  C.  1. 
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Shipping  Act,  1894,  bnt  this  is  of  little  moment  as 
regards  the  object  for  which  we  are  considering  this 
Act,  for  the  Employers'  liability  Act  does  not  apply  to 
seamen  (see  antej  p.  47). 

Ri^t  to  sae  may  be  lost. — A  person  may  by  his  own 

conduct  by  abrogating  or  neglecting  the  duties  assumed 
by  law  to  be  attached  to  the  relationship  in  virtue  of  which 
ihe  benefit  of  Lord  Campbell's  Act  is  given,  lose  his  rights 
under  that  Act.  Thus  it  was  held  that  a  husband  living 
apart  from  his  wife  could  not  sue  under  the  Act  for 
damages  for  her  death  (a),  and  for  a  like  reason  a  woman 
separated  from  her  husband  and  living  in  adultery  was 
held  to  be  disentitled  (6). 

A  child  en  ventre  sa  mire  has  been  held  entitled  to 
recover  under  Lord  Campbell's  Act  (c),  but  an  iUegitimate 
child  has  no  right  (d),  nor  has  a  natural  parent  (e). 

(a)  HarrUon  v.  London  and  North  Western  Rail,  Co.^  1  T.  L.  B 

£19. 

(J)  SHmpson  v.  Wood,  67  L.  J.  Q.  B.  484  ;   4  T.  L.  B.  589  ;   36  W.  B. 
734. 

(c)  The  Oeorge  a/nd  Richard^  24  L.  J.  717. 

ipT)  JHekinwn  y.  North  Eastern  Rail,  Co,,  2  H.  &  C.  735,  ante,  p.  125. 

(e)  Clarke  t.  Carfin  CoaX  Co,,  ante,  p.  124. 
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REMOVALS   OF   ACTION;    APPLICATION    FOR 
NEW   TRIAL;  AND  APPEAL. 

We  have  now  to  consider  briefly  the  procedure  to  be 
followed  when  it  is  desired  either  to  remove  the  action 
from  the  county  court  into  the  High  Court,  for  the  purpose 
of  its  being  tried  there  ;  or  when  a  new  trial  is  desired  in  the 
county  court ;  or  when  it  is  wished  to  appeal  to  the  High 
Court  upon  a  question  of  law  raised  and  decided  in  the 
county  court. 

1. — ^AS  TO  THE  POWBB  OF   RbMOVAL. 

"  Every  action  for  recovery  of  compensation  under  this 
Act  shall  be  brought  in  a  county  court,  but  may  upon  the 
application  of  either  plaintiff  or  defendant  be  removed 
into  a  superior  court  in  like  manner  and  upon  the  same 
conditions  as  an  action  commenced  in  a  county  court  may 
by  law  be  removed  "  (Employers'  Liability  Act,  section  6,. 
sub-section  (1)  ). 

A  county  court  action  is  removed  into  the  High  Court 
by  writ  of  certiorari^  obtainable  from  the  High  Court  or  a 
judge  thereof  (a).  The  usual  plan  is  to  apply  upon 
affidavit  to  a  judge  or  master  (b)  in  chambers  for  an  order 
calling  upon  the  other  side  to  show  cause  why  a  writ  of 
certiorari  should  not  issue  to  remove  the  action  for  trial 
into  the  High  Court,  upon  the  ground  that  it  is  a  proper 

(a)  61  &  52  Vict.  c.  43,  8.  126.  The  sectioxi  says,'* by  writ  of  certiorari 
or  odierwise.**  It  is  doabtfol  what  these  words  **  or  otherwise  "  refer  to. 
It  has  been  saggested  that  they  may  mean  by  mere  order.  We  know  of 
no  case  where  an  action  has  been  remoTed  in  this  manner. 

(Jf)  A  master  has  jurisdiction  by  Tirtae  of  the  Rnles  of  the  Supreme 
Court,  Order  Lr7.,  r.  12  ;  but  a  district  registrar  has  no  such  jnrisdictioiif 
Order  35,  r.  6.  The  reason  of  this  is  that  there  no  *'  cause  or  matter  pro- 
ceeding in  the  district  registry  *'  within  the  meaning  of  the  order. 
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case  to  be  tried  in  the  High  Court.  If  this  order  nisi  is, 
granted  it  operates,  if  the  judge  or  master  so  directs,  as  a 
stay  of  all  proceedings  in  the  county  court,  and  the  county 
court  judge  shall  adjourn  the  hearing  of  the  action  from 
time  to  time  until  the  order  for  removal  is  made  or  finally 
refused  (c). 

This  application  should  be  made  some  days  before  the 
time  fixed  for  the  hearing  of  the  case  in  the  county  court, 
for  if  the  order  is  not  lodged  in  the  county  court  two  clear 
days  before  the  day  of  trial  the  party  obtaining  it  may  be 
ordered  by  the  county  court  judge  to  pay  the  costs 
occasioned  by  the  adjournment  (d).  The  order  for  the 
writ  of  certiorari  to  issue  may  be  made  absolute  in  the  first 
instance.  If  a  rule  absolute  has  been  obtained  ex  parte 
and  is  not  lodged  by  the  party  who  obtains  it  with  the 
registrar  of  the  county  court  two  clear  days  before  the  day 
of  the  trial,  he  incurs  the  same  liability  to  pay  the  costs 
of  the  day  of  trial  as  in  the  case  of  the  issue  of  the  rule 

Where  the  High  Court,  or  a  judge  or  master  thereof, 
refuses  the  application  for  the  writ  of  certiorari,  no  other 
court,  judge,  or  master  must  grant  the  writ.  The  party 
whose  application  is  refused  may,  however,  appeal,  or  may 
apply  a  second  time  to  the  court,  or  a  judge  or  master  on 
difiPerent  grounds  (/). 

Terms  may  be  imposed  upon  the  party  applying  for  the 
writ  as  to  payment  of  costs,  giving  security,  or  other- 
wise (^).  The  usual  terms  are,  if  there  is  any  question  as 
to  the  solvency  of  the  party  applying,  to  order  security  for 
costs,  or,  at  all  events,  such  additional  costs  as  may  be 
occasioned  by  the  trial  taking  place  in  the  High  Court, 
to  be  given. 

The  application  may,  indeed  it  should,  be  made  in 
chambers  (A).  The  affidavit  must  be  headed  in  the  High 
Court,  but  not  in  any  cause  or  matter  ({'),  and  ought  to 

(e)  51  &  62  Vict  c.  43,  8. 129.  (/)  -Z^'^-i  »•  132. 
C<0  ^^^'  (^)  ^fW<i.,  8.  126. 

(^  Ibid.,  8. 130.  (A)  Bowen  t.  IJvans,  3  Exch.  111. 

(f)  See  form  of  sffidaTit  in  Appendix  F. 
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contain  the  grounds  npon  which  the  applicant  relies  as  a 
justification  for  asking  for  the  removal. 

General  gpoands  for  removal  of  action. — ^The  usual 
ground  of  application  is,  that  difficult  questions  of  law  are 
likely  to  arise  at  the  trial,  which  cannot  be  satisfactorily 
dealt  with  in  the  county  court  (i). 

Although  not  absolutely  essential  (Z),  it  is  always  better 
to  set  out  what  the  "  difficult  questions  of  law  "  appre- 
hended to  arise  are.  In  any  event,  they  must  be  brought 
to  the  notice  of  the  judge  or  master  to  whom  the  applica- 
tion is  made* 

A  great  reluctance  has  been  manifested  by  the  Judges 
and  masters  to  granting  writs  of  certiorari  in  employers' 
liability  actions. 

The  case  of  Munday  v.  Thames  Ironxoorks  Co.  (m) 
furnishes  a  good  example  of  such  reluctance.  In  this 
case  an  application  was  made  by  the  plaintiflF  for  a 
certiorari  to  remove  his  action  brought  under  the 
Employers'  Liability  Act  in  the  county  court,  into  the 
High  Court,  upon  the  grounds  that  he  believed  the  notice 
given  under  the  Act  might  prove  to  be  defective  ;  that  the 
defendant  was,  in  his  opinion,  liable  to  him  both  at  common 
law  and  under  the  Act  ;  that  he  desired  to  pursue  both 
remedies,  and  to  remove  the  action  from  the  county  court 
that  it  might  be  consolidated  with  an  action  contempor- 
aneously commenced  in  the  High  Court  ;  and  that  his 
legal  advisers  believed  that  questions  as  to  the  character  of 
the  negligence,  the  applicability  of  the  Act,  the  sufficiency 
of  the  notice,  and  other  questions  on  which  the  liability  of 
the  defendant  depended,  were  of  considerable  complexity 
and  legal  difficulty.  This  application  was  refused, 
Manisty,  J.,  in  giving  his  judgment,  saying  :  "  The  first 
question  is,  whether  on  the  facts  brought  before  us  we 
ought  to  adhere  to  the  rule,  or  to  treat  the  case  as  an 
exception  and  grant  a  certiorari  to  remove  it.     I,  myself, 

(li)  See  Lonffbottom  y.  Longbottom,  8  Exch.  203  ;   22  L.  J.  Q.  B.  74  ; 
JRees  V.  Williams^  7  Excb.  51. 
(l)  folding  v.  Cauldwell,  2  L.  M.  &  P.  175. 
(m)  10  Q.  B.  D.  59  ;  52  L.  J.  Q.  B.  119  ;  47  L.  T.  351. 
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shonid  be  slow  to  remove  an  action,  unless  under  such 
special  circumstances  as  are  not  very  likely  to  arise  in 
cases  of  this  kind,  but  which  may  arise  exceptionally.  I 
think  that  in  the  majority  of  cases  such  an  affidavit  as  that 
brought  before  us  could  be  made.  It  could  in  almost 
every  case  be  said  that  difficult  questions  may  arise  on 
section  1.  There  must  be  scientific  evidence  and  witnesses. 
But  this  must  have  been  contemplated  by  the  legislature  ; 
yet,  in  saying  the  action  shall,  as  a  rule,  be  brought  in  the 
county  court,  the  legislature  has  shown  that  it  deems  the 
county  court  a  competent  tribunal  to  try  such  questions. 
We  should,  in  my  opinion,  be  frustrating  a  primary  object 
of  the  legislature  if  we  allowed  such  an  action  to  be 
removed,  for  if  we  allowed  this  one  to  be  removed,  we 
must  allow  all  similar  ones  to  be  removed  also.  We  do 
not  take  into  consideration  the  object  of  the  plaintiff  in 
applying  to  us,  viz.,  to  get  the  actions  in  the  county  court 
and  High  Court  consolidated  ;  that  is,  to  my  mind,  a  strong 
reason  against  the  application,  for  I  doubt  whether  two 
such  actions  can  be  consolidated." 

As  to  the  latter  part  of  the  above  judgment,  whilst  it 
may  be  doubtful  whether  it  is  the  proper  procedure  to 
bring  two  distinct  actions  when  it  is  wished  to  claim  at 
common  law  and  under  the  Employers'  Liability  Act,  the 
separate  claims  are  clearly  capable  of  being  made  and 
tried  together  in  the  same  action  (n). 

In  the  year  1894,  in  the  case  of  Potter  v.  TJie  Great 
Western  Colliery  Co.  (o),  an  action  under  the  Employers' 
Liability  Act  was  removed  into  the  High  Court  by  the 
defendants,  upon  the  grounds  that  it  involved  difficult  ques- 
tions of  law,  upon  which  the  Court  of  Appeal  had  already 
differed  from  a  divisional  court,  that  the  defendants  would 
treat  it  as  a  test  case  binding  them,  if  it  should  be  decided 
against  them,  to  pay  a  large  amount  of  compensation  to  a 
number  of  workmen  injured  in  the  same  accident,  and 

(»)  In  a  case  of  Larhey  and  Others  v.  Greenwood  (only  reported  in 
Times  newspaper,  Jnly  23ra,  1S85),  the  action  broaght  in  the  county  court 
nnder  the  Employers'  Liability  Act,  was  removed  by  certiorari  for  the 
purpose  of  a  common  law  claim  being  added  to  it,  which  was  done,  and 
the  same  has  been  done  in  other  cases. 

(o)  10  T.  L.  R.  880. 
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« 

'wotdd  also  pay  in  any  event  the  extra  costs  incurred  by 
the  trial  in  the  High  Court. 

This  last  term,  viz.,  that  if  an  employers'  liability  action 
is  removed  into  the  High  Court  at  the  instance  of  the  de- 
fendant, he  should  pay  in  any  event  the  extra  costs  thus 
occasioned,  has  been  assented  to  as  a  condition  of  removal 
upon  several  occasions. 

Where  a  defendant  has  removed  a  case  by  certiorari,  the 
plaintifiF  is  not  bound  to  follow  it.  If  he  does  not,  the 
defendant  cannot  sign  judgment  against  him,  or  recover 
the  costs  of  the  certiorari  (p). 

After  the  action  has  been  removed,  the  proceedings  are 
henceforth  conducted  according  to  the  High  Court  prac- 
tice (q). 

Only  one  way  to  remoTe  action. — ^The  procedure  by 
certiorari  is,  it  is  believed,  the  only  way  in  which  an  action 
under  the  Employers'  Liability  Act  can  be  removed.  A 
defendant  cannot  object  to  the  jurisdiction  of  the  court  under 
section  62  of  the  County  Courts  Act,  1888  (51  &  52  Vict, 
c.  43),  even  though  willing  to  give  the  security  mentioned 
in  that  section,  and  although  the  judge  may  certify  that  an 
important  question  of  law  or  fact  is  likely  to  arise  (r). 
The  reason  for  this  is,  that  the  jurisdiction  being  especially 
given  in  these  actions  to  the  county  courts,  and  the  only 
power  given  in  the  Employers'  Liability  Act  being  to 
remove  "  into  a  superior  court  in  like  manner  and  upon 
the  same  conditions  as  an  action  commenced  in  a  county 
court  may  by  law  be  removed  "  (^section  6,  sub-section  (1)), 
prevents  the  jurisdiction  of  the  county  court  from  being 
ousted,  save  only  in  the  case  of  the  removal  of  the  action, 
2.^.,  removal  by  certiorari. 

CP)  Garton  v.  Great  Western  Bail.  Co.,  1  E.  &  E.  258 ;  28  L.  J.  Q.  B. 
103. 

(y)  Dames  y.  Williams,  13  Oh.  D.  550. 

(r)  R,  V.  Judge  of  City  of  Loiidon  Court,  C.  A.  14  Q.  B.  D.  905 ; 
54  L.  J.  Q.  B.  330  ;  52  L.  T.  (N.8.)  537  ;  33  W.  R.  700.  This  case  was 
decided  upon  the  corresponding  section  of  the  Connty  Courts  Act,  1856 
(19  &  20  Vict.  c.  108),  8.  39. 
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2. — ^As  TO  Power  of  obtaining  a  Nbw  Trial. 

Every  application  for  a  new  trial,  save  where  the  High 
Court  is  asked  to  grant  one  upon  the  ground  of  misdirec- 
tion, must  be  made  to  the  judge  of  the  county  court  in 
which  the  action  was  tried.  The  judge  has  general  power 
in  any  action  to  ord«r  a  new  trial  upon  such  terms  as  he 
may  think  just,  and  to  stay  proceedings  pending  such  new 
trial  (*). 

The  nsoal  ^irnds  of  applioation  for  new  trial. — 

These  are  : 

(a.)  That   the   verdict   is  against  the   weight   of   the 

evidence  ; 
(bO  That  the  damages  are  excessive  or  inadequate  ; 
(c.)  That  there  was   misconduct  on   the  part  of  the 

jnry  ; 
(d.)  That  fresh  evidence  has  come  to  light  ; 
(e.)  That  there  was  misdirection  or  improper  reception 

or  rejection  of  evidence  at  the  trial. 

(a.)   Verdict  against  Weight  of  Ecidence. 

The  judge  of  a  county  court,  in  considering  each  appli- 
cation, must  be  guided  by  the  same  principles  as  govern 
the  High  Court  in  the  consideration  of  like  applica- 
tions {t).  Thus,  the  right  to  grant  a  new  trial  upon  the 
ground  that  the  verdict  is  against  the  weight  of  evidence 
is  not  an  absolute  right,  but  only  a  right  to  be  exercised 
subject  to  the  rule  laid  down  by  the  High  Court,  as  to  the 
reasons  which  are  in  law  sufficient  to  justify  it.  This  rule 
has  been  laid  down  as  follows  :  That  a  verdict  of  a  jury 
cannot  be  disturbed  upon  the  ground  that  it  is  against  the 
weight  of  evidence,  unless  the  court  is  clearly  of  opinion 
that,  having  regard  to  all  the  circumstances,  it  is  one 


526. 


(f)  51  &  52  Vict  c.  48,  s.  93. 

(0  MuHagh  t.  Barry,  24  Q.  B.  D.  632  ;  59  L.  J.  Q.  B.  388  ;  38  W.  R. 
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which  no  reasonable  man  conld  reasonably  have  given  (u). 
The  mere  fact  that  the  judge  who  tried  the  case  with  a  jury 
would  have  decided  the  other  way  is  no  sufficient  reason 
for  granting  a  new  trial.  If  there  is  a  question  of  fact 
left  to  the  jury,  and  they  have  reasonably  answered  it, 
their  verdict  cannot  be  disturbed  (x). 

(b.)    That  the  Damages  are  Excessive  or  InadeqvxUe. 

The  same  rule  has  been  laid  down  where  the  new  trial 
is  moved  for  on  the  ground  of  excessive  or  inadequate 
damages.  Damages  are  essentially  a  question  for  a  jury. 
As  to  when  a  new  trial  may  be  granted  upon  the  ground 
that  they  are  excessive,  Lord  Esher  has  laid  down  the 
rule  thus  {y)  : 

"  If  the  court,  when  they  have  heard  and  considered  all 
the  facts  and  circumstances  of  the  case,  can  come  only  to 
this  conclusion — we  think  that  the  damages  are  larger 
than  we  should  have  given,  but  we  cannot  say  that  they 
are  so  large  that  no  reasonable  men  ought  to  have  given 
them-  in  that  case  the  court  will  not  interfere  ;  but  if 
the  damages  are  so  large  that  no  reasonable  men  ought 
to  have  given  them  as  damages,  the  court  ought  to  inter- 
fere" {z). 

If,  in  an  application  for  a  new  trial  upon  the  ground 
that  the  damages  are  inadequate,  it  can  be  shown  that  the 
jury  cannot  have  applied  their  minds  to  the  real  question, 
but  must  have  omitted  some  of  the  elements  of  damage 
proved,  or  have  clearly  come  to  a  compromise  foxmded, 
probably,  not  on  damage  sustained,  but  on  the  question  of 
liability,  these  are  good  reasons  for  granting  a  new 
trial  (a). 

(u)  Metropolitan  Rail.  Co.  v.  Wright,  11  App.Cas.  152  ;  55  L.  J.  Q.B- 
399  ;  explaining  Soloman  y.  Bittom,  8  Q.  B.  D.  176. 

(a?)  See  the  judgment  of  Lord  Halsbubt  in  Jonet  v.  Spenser,  77  L.T. 
536 ;  explaining  JMropolitan  Bail.  Co.  y.  Wright^  supra. 

(y)  Praed  v.  Graham ,  24  Q.  B.  D.  53  ;  59  L.  J.  Q.  B.  230, 

(z^  The  court  may  reduce  the  damages  if  it  thinks  them  excessiYe,  with 
the  consent  of  the  plaintiff  only  (^Belt  y.  Zawes,  12  Q.  B.  D.  356  ;  63  L.  J. 
Q.  B.  249). 

(a)  See  Phillips  v.  Londm  and  South  Western  Bail.  Co.,  6  Q.  B.  D.  78  ; 
48  L.  J.  Q.  B.  673  ;  42  L.  T.  10  ;  28  W.  R.  10 ;  Falvey  y.  Stanford,  L.  R. 
10  Q.  B.  64. 
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(o.)  Misconduct  of  Jury. 

Misconduct  on  the  part  of  a  jury,  raising  even  a 
suspicion  that  the  verdict  has  heen  prompted  by  improper 
motives,  is  a  ground  for  new  trial  (^), 

(d.)  Discovery  of  Fresh  Evidence. 

That  fresh  evidence  has  come  to  light  since  the  trial 
is  not  per  se  a  reason  for  granting  a  new  trial.  If,  how- 
ever, the  party  applying  can  show  that  he  could  not,  using 
due  diligence,  have  procured  this  evidence  at  the  time  of 
the  trial,  and  that  the  new  evidence  is  such  as  would  in  all 
probability  have  caused  the  verdict  to  be  given  the  other 
way,  he  shows  good  reason  for  a  new  trial.  Even  in  such  a 
case  the  application  if  granted  is  generally  upon  terms  (c). 

(e.)  Misdirection. 

If  there  has  been  misdirection,  or  improper  reception 
or  rejection  of  evidence,  by  the  county  court  judge,  there 
is  a  right  of  appeal  to  the  High  Court.  This  course  is 
usually  adopted  to  remedy  the  mistake.  Where  the  mis- 
take has  been  so  clear  that  upon  being  pointed  out  to 
the  county  court  judge  he  cannot  but  recognize  it,  the 
application  may  conveniently  be  made  to  him,  and  he  has 
jurisdiction  to  grant  it. 

Application  when  made. — ^The  application  for  a  new 
trial  may  be  made  on  the  day  of  trial  if  both  parties  are 
present.  If  not  made  then,  it  must  be  made  at  the  first 
court  held  after  the  expiration  of  tioelve  clear  days  from 
the  day  of  the  trial  (d).  In  this  latter  case  the  party 
applying  must,  seven  clear  days  before  the  holding  of  the 
court,  give  a  written  notice  of  the  application,  and  of 
the  grounds  thereof,  to  the  registrar  of  the  court,  and  to 
the  other  party  or  parties  to  the  action. 

(J)  MdrH»  V.  Vivian,  10  M.  &  W.  137.  • 
*     (O  Anderson  v.  Tttmht,  36  L.  T.  711.     * 

(d')  County  Court  Rules.  1889,  Order  xxxi.,  r.  la. 
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It  will  be  noticed  that  this  may  allow  to  a  dissatisfied 
party  only  four  days  within  which  to  decide  whether  or 
not  he  will  apply  for  a  new  trial. 

The  county  court  judge  may  extend  the  time  for  giving 
notice  or  for  applying  for  a  new  trial  {e). 

The  notice  of  application  for  a  new  trial  is  no  stay  of 
proceedings  unless  the  judge  so  orders.  In  granting  a 
new  trial,  the  judge  may  make  it  a  condition  that  the 
second  trial  shall  take  place  before  a  jury,  although  the 
former  one  did  not. 

When  a  new  trial  has  been  granted,  either  party  can 
demand  a  jury,  although  the  first  trial  did  not  take  place 
before  a  jury  (/)  ;  but  it  must  be  borne  in  mind  that,  in 
employers'  liability  actions,  fifteen  days'  notice  of  the 
requirement  of  a  jury  must  be  given. 

Where  an  application  for  a  new  trial  is  granted,  the 
costs  of  the  first  trial  abide  the  event  of  the  second,  unless 
otherwise  ordered. 

Appeal  fipom  judge's  decision. — For  the  first  time 
under  the  County  Courts  Act  of  1888,  an  appeal  lies  to 
the  High  Court  from  the  decision  of  a  county  court  judge 
granting  or  refusing  to  grant  a  new  trial. 

Under  none  of  the  previous  County  Court  Acts  was  an 
appeal  given  in  common  law  matters  in  any  interlocutory 
proceeding.  It  was  decided  by  the  High  Court  in  the 
year  1887  {g)  that  a  motion  for  a  new  trial  before  a  county 
court  judge  was  an  interlocutory  proceeding,  and  conse- 
quently, that  there  was  no  appeal  from  it. 

By  section  18  of  the  County  Courts  Equitable  Juris- 
diction Act,  J  865  (28  &  29  Vict.  c.  99),  an  appeal  was 
given  from  the  determination  of  a  county  court  judge  in 
equitable  matters  (section  18).  It  was  held,  upon  the 
wording  of  this  statute,  that  it  gave  an  appeal  in  all  inter- 
locutory matters  of  an  equitable  nature  (A).     Then  came 

(e)  Order  LI.,  r.  12,  and  Order  xxxi.,  r.  la, 

(/)  Ford  V.  Taylor,  8  C.  P.  D.  21. 

C^)  Jacohff  y.  Dawket  and  Others,  56  L.  J.  Q.  B.  446. 

{Ji)  Jonas  V.  Long,  20  Q.  B.  D.  564  ;  57  L.  J.  Q.  B.  298. 
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the  County  Courts  Act  of  1888  (51  &  52  Vict.  c.  43),  a 
consolidating  Act,  which,  by  section  120,  gives  a  right  of 
appeal  "  in  any  action  or  matter  J^ 

Upon  these  words  it  was  held,  in  the  case  of  Dingor  v. 
Matthews  (i),  in  analogy  to  the  decision  on  the  words 
of  the  previous  Act,  that  the  wording  of  the  section 
(section  120)  being  in  substance  the  same  as  that  of  the 
previous  Act,  gave  an  appeal  in  all  interlocutory  matters, 
both  in  common  law  and  equity,  and  consequently  that 
an  appeal  lay  from  the  refusal  of  a  county  court  judge 
to  grant  a  new  trial.  This  case  was  followed  and  approved 
in  the  case  of  Pole  v.  Bright  (A). 

For  the  same  reasons,  it  was  decided  in  Murtagh  v. 
Barry  (J)  that  there  was  an  appeal  from  the  decision  of  a 
county  court  judge  granting  a  new  trial  at  the  instance  of  the 
person  otherwise  entitled  to  retain  the  verdict  or  judgment. 

In  How  V.  London  and  North  Western  Rail,  Co.  (m), 
it  was,  however,  laid  down  that  this  right  of  appeal  was 
confined  to  the  case  of  a  wrong  determination  in  law  on 
the  part  of  the  county  court  judge  ;  and  that  where  the 
right  rule  of  law  was  applied  by  the  judge  to  the  facts, 
and  to  the  consideration  of  the  question  whether  a  new 
trial  should  be  granted  or  not,  there  was  no  appeal  from 
his  decision  (n). 

3.^— As  TO  THE  Power  of  Appeal. 

In  any  action  under  the  Employers'  Liability  Act, 
where  the  damages  claimed  exceed  £20.  (except  in  a  case 
where  the  parties,  have  agreed  beforehand  not  to  appeal), 
either  party  to  the  action  has  a  right  to  appeal  to  the 
High  Court,  if  he  is  dissatisfied  with  the  determination 
or  direction  of  the  judge  in  point  of  law,  or  upon  tlie 
admission  or  rejection  of  any  evidence  (o). 

(0  88  L.  T.  Joarnal,  139. 

(A)  [1892]  1  Q.  B.  603  ;  61  L.  J.  Q.  B.  139. 

(0  24  Q.  B.  D.  632  ;  59  L.  J.  Q.  B.  388  ;  ante,  p.  139, 

(«)  [1892]  1  Q.  B.  891 ;  61  L.  J.  Q.  B.  368. 

(«)  For  form  of  notice  o£  applicatioa  for  new  trial,  see  Appendix  E. 

io)  County  Coarta  Act,  1888,  B..120. 


144  APPEAL  FROM  COUNTY  COURT. 

Appeal  only  on  law.-  -It  must  always  be  remembered 
that  this  appeal  to  the  High  Court  is  only  upon  a  question 
of  law  or  equity,  or  as  to  the  admission  or  rejection  of 
any  evidence,  and  at  the  instance  of  the  party  aggrieved. 
There  is  no  appeal  on  questions  of  fact.  At  the  trial 
or  hearing  of  the  action  or  matter,  the  judge,  at  the 
request  of  either  party,  must  make  a  note  of  any  question 
of  law  raised  at  such  trial  or  hearing,  and  of  the  facts  in 
evidence  in  relation  thereto,  and  of  his  decision  thereon, 
and  of  his  decision  of  the  action  or  matter  (p). 

The  judge  is  not  bound  to  take  a  note  unless  a  point 
of  law  is  definitely  raised  before  him,  and  he  is  asked 
specifically  to  take  a  note  of  it(q). 

It  is  a  condition  precedent  to  the  right  of  appeal  that 
the  question  on  which  it  is  wished  to  appeal  should  have 
been  raised  before  the  county  court  judge  (r).  This  was 
decided  under  similar  words  in  the  old  County  Court 
Acts  (*),  and  more  recently  with  reference  to  -the  words 
of  section  120  of  the  present  Act  (t). 

The  point  of  law  must  be  raised  at  or  immediately  after 
the  trial.  Where  a  point  of  law  was  raised,  with  a  request 
that  the  judge  should  take  a  note  of  it,  an  hour  and  a  half 
after  the  trial  was  concluded  it  was  held  to  be  too  late  (w). 

(p)  County  Courts  Act,  1888,  s.  120. 

iq)  B.  V.  Judge  of  City  of  Lofidon  Court  (1894),  70  L.  T.  596. 

(r)  Smith  v.  Baker,  [1891]  A.  0.  325. 

(#)  See  Bliodes  y,  Liverpool  Invegtment  Co,,  4  C.  P.  D.  426  ;  Clarkttm  v. 
Afusgrare,  9  Q.  B.  D,  386 ;  51  L.  J.  Q.  B.  525  ;  31  W.  R.  47. 

(t)  In  a  ca8e  decided  upon  like  words  in  s.  6  of  the  County  Courts  Act, 
1876  (^Seyvwur  t.  CouUon,  6  Q.  B.  D.  859  ;  49  L.  J.  Q.  B.  604  ;  28  W.  R. 
644),  where,  although  the  county  court  judge  had  not  been  requested  to 
take  a  note  of  the  point  of  law,  it  appeared  from  the  notes  which  the  judge 
had  taken  that  the  point  of  law  appeared  in  them,  and  was  necessarily 
decided  by  him,  the  Court  of  Appeal  having  before  it  the  material  in  the 
notes  necessary  to  enable  it  to  determine  the  point,  decided  that  it  conld 
entertain  the  appeal,  notwithstanding  that  the  point  was  not  raised  at  the 
trial  by  the  party  appealing  upon  it.  Brett,  L.J.,  in  his  judgment,  says  : 
**  I  do  not  think  that  the  request  is  a  condition  precedent  to  the  right  of 
appeal."  This  case  will  only  be  of  importance  in  the  somewhat  unusual 
circumstances  of  the  judge  milking  a  note  of  the  point  of  law,  and  of 
the  evidence  relating  thereto,  without  having  been  asked  to  do  so,  but  it  is 
certainly  an  authority  for  saying  that  the  request  is  not  a  condition  prece- 
dent in  every  state  of  circumstances. 

(«)  Pierpoivt  v,  Carttoright^  5  C.  P.  1).  139. 
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The  jndge  is  required  to  take  a  note  not  only  of  the  point 
of  law  raised,  bat  of  the  evidence  relating  thereto,  without 
which  the  point  of  law  might  be  nnintelligible,  and  of  his 
decision  on  snch  point,  and  he  may  append  his  own 
observations  to  the  notes  of  the  evidence  (x). 

Following  the  case  of  Seymour  v.  Cotdson  (antej  p.  144  n),. 
it  has,  however,  been  decided  more  than  once  by  & 
Divisional  Court  that  a  request  to  the  judge  to  take  a 
note  of  the  point  of  law,  is  not  a  condition  precedent  to 
appeal,  though  the  raising  of  the  point  of  law  at  the  trial 
is.  If  the  notes  of  the  judge  are  not  produced,  the  court 
has  jurisdiction,  under  the  Rules  of  the  Supreme  Court, 
Order  59,  r.  8,  if  satisfied  that  the  question  of  law  waa 
raised  at  the  trial,  to  hear  the  appeal  on  other  evidence  (i/)^ 

Although  it  is  absolutely  necessary  that  the  point  of  law 
on  which  it  is  wished  to  appeal  should  be  raised  at  the  trial,, 
it  has  recently  been  decided  that,  if  the  party  wishing  to 
raise  it  makes  an  application  to  the  county  court  judge  for 
a  new  trial  upon  this  ground,  and  is  refused,  he  can  then 
appeal  upon  the  point  of  law  although  it  was  not  raised 
at  the  trial  of  the  action  (z).  This  seems  to  be  an  easy, 
though  probably  expensive  way  of  getting  over  the 
difficulty  otherwise  resulting  from  the  omission  to  take  a 
point  of  law  at  the  trial. 

Diffioulty  in  practioe. — Considerable  difficulty  has  often 
been  experienced  in  actions  under  the  Employers'  Liability 
Act  with  regard  to  obtaining  a  note  of  the  points  of  law 
raised  at  the  trial.  By  far  the  most  usual  point  of  law 
raised  in  these  actions  is  the  submission,  made  at  the  end 
of  the  plaintifiPs  case,  that  there  is  no  evidence  of  liability 
under  the  Act  to  be  submitted  to  the  jury.  The  evidence 
relating  to  this  point  is,  of  course,  the  whole  of  the  evidence 
that  has  been  adduced  on  the  plaintifiTs  behalf,  and  this  is 

(»)  Clifford  T.  Thames  Irontoorks  Co,^  [1898J  2  Q.  B.  114. 

(y)  WohUgemuthe  y.  Cotte,  [1899]  1  Q.  B.  601 ;  R.  r.  Judge  of  City 
of  London  Oomrty  ante,  p.  144.  The  case  of  Cook  v.  Gordon,  61  L.  J. 
Q.  B.  445,  appears  to  be  oyerraled. 

(z)  Handley  y.  London,  Edinburgh  and  Mugow  A»iuranee  Co,^ 
[1902]  1  E.  B.  350. 

S.L.  L 
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often  very  yolnminons.  If  the  judge  has  not  taken  down 
this  evidence  as  it  has  been  given,  the  alternative  appears 
to  be  offered  either  of  hearing  the  evidence  again,  or  of 
making  notes  from  memory.  Both  these  courses  are  so 
extremely  inconvenient,  that  it  is  a  not  uncommon  practice 
in  these  cases  to  ask  the  judge,  before  the  trial  begins,  to 
take  a  note  of  the  evidence  as  it  is  given,  in  anticipation  of 
this  point  of  law  being  taken,  a  course  which  some  judges 
agree  to,  and  others  will  not.  A  late  judge  of  large 
experience  was  in  the  habit  of  signing  as  his  notes  the 
notes  taken  by  the  shorthand  writer,  a  plan  which  would 
be  convenient  but  for  the  fact  that  the  High  Court  almost 
invariably  disallows  the  cost  of  such  notes  (a). 

If  when  there  has  been  a  point  of  law  raised  at  the  trial, 
and  a  request  to  the  judge  to  take  a  note  (even  sometimes 
where  there  has  been  no  request  for  a  note,  see  ante,  p.  144) 
but  for  some  reason  or  another  such  note  is  not  forthcoming 
or  available  in  the  High  Court,  such  Court  may,  as  before 
stated,  hear  and  determine  the  appeal  upon  any  other 
evidence  or  statement  of  what  occurred  before  such  judge, 
which  may  be  available  (6). 

This  power  given  to  the  High  Court  does  not  absolve 
the  appellant  from  performing  the  duty  now  devolving 
upon  him  of  obtaining  a  copy  or  copies  of  the  judge's  notes 
from  the  county  court  for  the  use  of  the  judges  of  the  High 
Court  (c).  This  was  decided,  in  the  year  1889,  in  the  case 
of  McGrath  v.  Cartwright  (rf),  where  it  was  held  that  the 
old  practice  for  the  Master  of  the  Crown  Office  to  obtain  the 
notes  from  the  county  court  no  longer  existed  ;  and  it  was 
stated  to  be  the  duty  of  the  appellant,  as  a  condition  pre^ 
cedent  to  the  appeal  being  heard,  to  furnish  the  court  with 
a  copy  of  the  notes.  This  decision,  we  think,  means  no 
more  than  that  it  is  a  condition  precedent  that  the  appel- 
lant obtains  the  notes  if  there  are  any  to  be  obtained  ; 

(a)  Baker  t.  Frmer,  9  T.  L.  R.  237 ;  but  see  Barber  v.  Burt,  [1894] 
2  Q.  B.  437,  where  the  costs  of  the  shorthand  notes  was  allowed. 

(b)  R.  S.  C,  Order  Lix.,  Ir.  8,  and  see  WoJUeffemtUhe  ▼.  Cbite,  [1899] 
1  Q.  B.  601,  a^e,  p.  145. 

(o)  County  Coarts  Act,  1888,  s.  121. 

(<Q  28  Q.  B.  D.  8. 
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in  other  words,  that  he  tries  to  obtain  them  from  the 
coontj  conrt.  If  it  meant  pore  than  this,  it  is  certainly 
inconsistent  with  the  later  case  decided  in  the  year  1899  of 
Wohlegemubhe  y.  Coste^  ante^  p.  145,  and  cannot  be  now 
regarded  as  good  law. 

Any  party  who  wishes  to  have  the  judge's  notes  for  the 
purpose  of  enabling  him  to  make  up  his  mind  whether  to 
appeal  or  not  may  now  obtain  a  copy  before  he  gives  his 
notice  of  appeal  (e). 

If  the  amount  claimed  is  less  than  £20,  the  leave  of 
the  couniy  court  judge  to  appeal  must  be  obtained,  and  the 
judge  may,  in  granting  such  leave,  impose  terms  upon 
the  appellant  (/). 

Prooediire*in  Hi^  GouFt. — ^The  procedure  in  appeals  is 
regulated  by  the  Rules  of  the  Supreme  Court.  The  appeal 
is  to  a  divisional  court  of  the  Court  of  Queen's  Bench,  and 
not  as  is  the  case  with  appeals  under  the  Workmen's  (]!om- 
pensation  Act,  to  the  Court  of  Appea}.  These  rules 
provide  that  every  appeal  shall  be  by  notice  of  motion, 
whicli  shall  set  out  the  grounds  of  the  appeal  (g). 

This  notice  of  motion  must  be  served  on  the  other 
side  (A),  and  entered  in  the  Crown  Office  Department  of 
the  High  Court  within  twenty-one  days  from  the  date 
of  the  judgment,  order  or  finding  complained  of,  such 
period  to  be  calculated  from  the  time  at  which  the  judg- 
ment or  order  is  signed,  entered,  or  otherwise  perfected, 
or  from  the  time  at  which  the  finding  or  any  refusal  is 
made  or  given  (Order  59,  r.  12).  The  notice  is  an  eight 
days'  notice,  which  eight  days  need  not  expire  within  the 
twenty-one  limited  for  the  setting  down  of  the  appeal  (e). 

(0  Connty  Courts  Act,  1888,  s.  121. 

C/)  Ooodes  V.  Cluff,  IS  Q.  B.  D.  694. 

(^)  Order  Lix.,  rr.  9 — 18.  For  fotin  of  notice  of  appeal,  see 
Appendix  L. 

(A)  If  the  respondent's  solicitor  carries  on  business  in  the  country,  he 
must  be  served  with  the  notice  and  not  his  London  agent.  See  Powell  v. 
Thomas  (IS90\  1  Q.  B.  D.  97. 

(0  The  old  mode  of  appealing  by  "  special  case "  is  now  abolished. 
See  B,  T.  Sir  Rupert  Kettle  and  Brown,  55  L.  J.  Q.  B.  470. 

l2 
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The  time  for  appealing  rnns  from  the  date  of  final  judg- 
ment, and  not  from  the  date  of  refusal  by  the  county  court 
judge  to  grant  a  new  trial  (i). 

The  High  Court  has  power  to  extend  the  time  for 
appealing,  or  to  amend  the  grounds  of  appeal  if  they 
are  wrongly  stated  in  the  notice  of  motion  (Z),  but  such 
discretion  will  not  be  exercised  loosely  (m). 

Stay  of  exeontion. — An  appeal  is  no  stay  of  execution^ 
unless  the  county  court  judge  so  orders,  or  unless  within 
ten  days  after  the  decision  a  deposit  is  made  of,  or  security 
given  for,  a  sum  to  be  fixed  by  the  county  court,  which 
sum  must  not  exceed  the  amount  of  the  judgment  (n). 

The  practical  effect  of  Order  59,  r.  14,  is,  that  a  defendant 
in  an  action  under  the  Employers'  Liability  Act  who  wishes 
to  appeal  can  always  prevent  execution  issuing  against  him 
by  paying  the  amount  of  the  judgment  into  the  county 
court  within  ten  days  of  the  time  when  it  is  pronounced, 
with  a  notice  to  the  registrar  that  he  intends  appealing. 
In  practice  he  can  do  this  at  any  time  within  the  twenty- 
one  days,  if  execution  has  not  been  issued. 

If  one  of  the  parties  should  die  whilst  an  appeal  is 
pending,  the  High  Court  has  power  to  add  his  personal 
representative,  and  afterwards  to  hear  the  appeal  (o)» 

Either  party  appealing  may  be  ordered  by  the  High 
Court  to  give  security  for  the  costs  of  the  appeal  if  such 
party  is  insolvent,  or  so  poor  that  there  is  good  reason 
to  think  the  costs  could  not  afterwards  be  obtained.  An 
application  to  the  High  Court  for  security  should  be 
made  promptly.  A  next  friend  prosecuting  an  appeal  for 
an  infant,  and  who  is  insolvent,  may  be  ordered  to  give 
security  (p).  Although  it  is  usual  to  order  security  for 
costs,  it  may  be  dispensed  with  in  a  case  where  primd  facte 

(&)  M'Hardy  y.Liptrot,  19  Q.  B.  D.  161  ;  56  L.  J.  Q.  B.  469. 

(0  R.  S.  C,  Order  Lix.,  r.  16. 

(m)  Cusack  v.  London  and  North  Western  Rail.  Co.j  60  L.  J.  Q.  B.  208. 

(»)  R.  S.  C,  Order  Lix.,  r.  14. 

(a)  Blaheway  v.  Pateshall,  [1894]  1  Q.  B.  247. 

(|i)  Swain  v.  Fellows  and  Another,  18  Q.  B.  D.  585  ;  66  L.  J.  Q.  B.  310. 
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a  good  ground  of  appeal  exists,  and  the  occnrrence  in 
respect  of  which  the  party  is  seeking  reparation  is  the 
cause  of  the  inability  to  give  the  security  (j). 

By  the  Crown  Office  Rules,  1886,  applications  for 
security  for  costs  must  be  made  upon  two  clear  days' 
notice  of  motion,  and  brought  on  as  though  they  were 
ea  parte.  The  rule  in  the  Court  of  Appeal  is  that  if  no 
time  is  named  in  the  order  within  which  the  security  must 
be  given,  the  time  is  fourteen  days.  See  observations  of 
Vaughan  Williams,  L.J.,  in  18  T.  L.  R.,  at  p.  537. 

All  county  court  appeals  are  entered  in  a  list  in  the 
Crown  Office,  and  come  on  for  hearing  in  regular  order. 
They  are  spoken  of  as  "  Motions  on  the  Crown  side  "  or 
simply  "  Crown  Paper,"  and  are  heard  by  a  Divisional 
Court  of  the  Court  of  Queen's  Bench. 

This  Divisional  Coxirt  may  give  special  leave  to  carry 
the  case  to  the  Court  of  Appeal  (r).  There  is  a  right  of 
appeal  to  the  Court  of  Appeal  from  the  refusal  by  the 
Divisional  Court  to  give  leave  to  appeal  («). 

If  the  case  reaches  the  Court  of  Appeal,  and  an  order 
or  judgment  is  made  thereon  by  that  court,  an  appeal  lies 
from  such  order  or  judgment  to  the  House  of  Lords 
without  leave,  by  virtue  of  section  3  of  the  Appellate 
Jurisdiction  Act,  1876  (39  &  40  Vict.  c.  59), 

(^)  Pritchard  v.  PooU,  76  L.  T.  472. 

(r)  Kay  v.  Briggs,  22  Q.  B.  D.  343  ;  68  L.  J.  Q.  B.  182. 

(«)  Oodman  y.  Moses  (1900),  W.  N.  179. 
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OF  THE  DOCTRINES  OF  "RES  IPSA  LOQUITUR,'^ 
"  VOLENTI  NON  FIT  INJURIA,"  AND  CON- 
TRIBUTORY NEGLIGENCE. 

The  consideration  of  three  important  principles  of  law, 
the  latter  two  of  which  we  have  previously  glanced  at 
(ante^  pp.  22,  23),  we  now  propose  to  consider  in  some 
detail.  One  or  other  of  these  principles  arises  so  frequently 
in  actions  under  the  Employers'  Liability  Act,  1880,  that 
a  competent  knowledge  of  them,  and  of  their  application 
to  this  class  of  actions,  is  indispensable  to  legal  practitioners 
having  the  conduct  of  such  actions. 

The  first  of  these  doctrines,  embodied  in  the  maxim 
^^  lies  ipsa  loqvitur^^  signifies  that  the  occurrence  of  an 
accident  may  in  law  be  evidence  that  it  was  caused  by 
negligence  ;  the  second,  expressed  by  the  maxim  "  VoUrdi 
rumJU  injuria^^^  asserts  that  no  legal  wrong  is  committed 
in  exposing  a  person  to  a  risk  which  he  voluntarily  accepts  ; 
the  third  declares  that  a  person  cannot  complain  of  personal 
injury  in  part  brought  about  by  his  own  fault. 

1. — is  the  acoidbnt  itself  evidence  of 

Negligence  ? 

The  principle  of  law  that  "  he  who  affirms  must  prove,'* 
is  of  general  application  in  all  actions.  A  plaintifiP  who 
sues  in  respect  of  personal  injury  which  he  alleges  to  have 
been  occasioned  by  negligence,  must  prove  the  negligence 
on  which  he  relies.  The  proof  of  the  happening  of  the 
occurrence  causing  injury,  usually  spoken  of  as  the 
accident,  is  no  evidence  that  it  was  occasioned  by 
negligence.  This  is  the  rule.  The  exception  to  it  is 
expressed  by  the  maxim  "  Res  ipsa  loquitur^^  the  occur- 
rence or  accident  may  be  of  such  a  chanu^ter  as  to  imply 
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negligence.  In  other  words,  the  nature  of  an  accident 
may  be  snch  that,  by  proving  its  occnrrence,  the  plaintiff 
thereby  primd  facie  proves  that  it  was  occasioned  by 
negligence.  This  is  no  exception  to  the  rule  that  ^^he 
who  affirms  must  prove."  The  onus  of  showing  negligence 
in  such  a  case  is  still  on  the  plaintiff,  and  he  satisfies  this 
onta  by  proving  an  occurrence  so  pregnant  with  inference 
of  negligence  that  in  law  it  is  considered  to  amount  to 
primd  facie  proof  of  it. 

Test  as  to  applioation  of  doctrine. — What,  then,  is 
the  test  to  be  applied  in  deciding  the  question  whether 
or  not  the  accident  itself  is  evidence  of  negligence? 
whether  the  principle  of  the  maxim  "  Res  ipsa  loquitur  '* 
may  be  relied  upon? 

The  answer  to  this  inquiry  has  been  well  given  in  the 
following  words  :  "  If  the  thing  causing  the  mischief  is 
shown  to  be  under  the  management  of  the  defendant  or 
his  servants,  and  the  accident  is  such  as  in  the  ordinary 
coarse  of  things  does  not  happen  if  those  who  have  the 
management  use  proper  care,  it  affords  reasonable  evidence, 
in  the  absence  of  explanation  by  the  defendants,  that  the 
accident  arose  from  want  of  care  "  (a).  This  is  the  rule 
to  be  applied.  What  is  the  right  inference  to  be  drawn 
from  particular  facts  when  this  rule  is  applied  is  itself  a 
question  of  fact,  and  with  regard  to  this  different  views 
often  have  been,  and  must  necessarily  be,  taken  by 
different  minds. 

A  necessary  corollary  to  the  rule  is,  that  if  the  right 
inference  to  be  drawn  from  the  facts  is  one  equally  con- 
sistent with  the  absence  as  with  the  existence  of  negligence, 
the  doctrine  of  "  res  ipsa  loquitur  "  cannot  apply  (6). 

Early  oases  on  this  point. — ^The  first  case,  so  far  as 
we  are  aware,  in  which  it  was  laid  down  that  proof  of 

(a)  Judgment  of  Eble,  C.J.,  in  Scott  y.  London  Book  Co.^  3  H.  &  C. 
596  ;  84  L.  J.  Exch.  220 ;  13  L.  T.  (NA)  148  ;  13  W.  R.  410. 

(J)  See  GoUon  y.  Wood,  8  C.  B.  (N.8.)  568 ;  Hammock  y.  White, 
11  C.  B.  (N.8.)  588  ;  31  L.  J.  C.  P.  129  ;  5  L.  T.  (N.8.)  676  ;  Manzoni  y. 
DougloM,  6  Q.  B.  D.  145  ;  Davey  y.  London  and  South  Western  Bail,  Co,, 
11  Q.  B.  D.  213  ;  53  L.  J.  Q.  B.  58  ;  C.  A.  12  Q.  B.  D.  70. 
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the  occurrence  of  an  accident  might  be  itself  proof  that  it 
was  due  to  negligence,  was  the  case  of  Skinner  v.  London^ 
JBriffliton^  etc.  RaiL  Co.  (c).  That  case  was  decided  in  the 
year  1850,  and  was  an  action  arising  ont  of  a  collision 
between  two  trains  belonging  to  the  defendant  company. 
Pollock,  C.B.,  in  charging  the  jury,  told  them  in  direct 
words  that  the  fact  of  the  accident  having  occurred  was 
of  itself  prima  fade  evidence  of  negligence  on  the  part 
of  the  defendants.  This  direction  was  upheld  by  the 
full  court. 

In  1863  it  was  decided,  in  Byrne  v.  Boodle  (d)y  that  the 
falling  from  the  defendant's  warehouse  above  his  shop,  of 
a  barrel  of  flour  was  primd/ade  evidence  of  negligence  on 
the  part  of  the  defendant  or  his  servants,  and  as  no  other 
evidence  was  given,  that  it  was  sufficient  to  sustain  a 
verdict  for  the  plaintiflF,  who  was  injured  by  the  falling 
barrel. 

Following  this  came,  in  1865,  the  well-known  case  of 
Scott  V.  London  Bock  Co.  (^),  where  the  Court  of 
Exchequer  Chamber  by  a  majority  held  that  the  unex- 
plained fall  of  bags  of  sugar,  which  were  being  hoisted 
into  one  of  the  defendants'  warehouses,  was  prima  facie 
evidence  of  negligence  against  the  company,  and  laid 
down  the  rule  to  be  applied  in  such  cases  which  we  have 
before  stated. 

It  has  also  been  held  that  the  unexplained  falling  of  a 
brick  from  a  railway  bridge  belonging  to  the  defendants 
was  itself  primd  facie  evidence  of  negligence  against  the 
defendants  (/). 

(tf)  6  Exch.  787.  The  case  of  Carpue  y.  The  London,  Brighton,  ete. 
Bail,  Co.  relied  on  in  this  case,  is  hardly  an  anthority  on  the  point,  for 
direct  evidence  of  negligence  was  there  given  by  the  plaintiff,  and  the 
question  of  ret  ipsa  loquitur  was  abandoned  on  the  appeal. 

(^  2  H.  &  C.  722  ;  33  L.  J.  Exch.  13  ;  9  L.  T.  (n.S.)  450  ;  12  W.  R.  279. 

(e)  Ante,  p.  151. 

.  (/)  Kearney  y.  London,  Brighton,  etc.  Bail,  Co,,  L.  H.  5  G.  P.  411 ; 
39  L.  J.  Q.  B.  200  ;  22  L.  T.  (N.S.)  886  ;  18  W.  R.  1000 ;  in  Excheqaer 
Chamber,  L.  R.  6  Q.  B.  759  ;  40  L.J. Q.  B.  285  ;  24  L.  T.  (N.S.)  913.  In 
giving  judgment  in  this  case,  Cockburn,  C. J.,  says :  "  This  is  a  case 
where  the  principle  of  ret  ipsa  loquitur  applies,  although  it  is  certainly  as 
weak  a  case  as  can  well  be  conceived,  in  which  that  maxim  could  be  taJLen 
to  apply." 
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On  the  other  hand,  it  was  held  by  the  Judicial  Com- 
mittee of  the  Privy  Council  that  the  sudden  breaking  of 
the  ringbolt  of  a  carriage,  by  which  the  front  wheels 
became  separated  from  the  hinder  wheels,  was  not  even 
primd  fade  evidence  of  negligence  (ff). 

In  giving  judgment  in  this  case,  Lord  Chblmsfokd  refers 
to  Scott  V.  London  Dock  Co.^  supra,  and  distinguishes 
it  from  the  one  under  consideration  thus :  "  In  Scott  v. 
London  Dock  Co.  there  was  the  strongest  primd  facie  pre- 
sumption of  negligence,  because  it  is  not  in  the  ordinary 
course  of  things  that  loaded  bags  should  fall  out  of  a 
warehouse  on  a  person  below.  But  this  case  is  very 
different.  There  is  nothing  more  usual  than  for  accidents 
to  happen  in  driving  without  any  want  of  care  or  skill  on 
the  part  of  the  driver,  and  therefore  no  presumption  of 
negligence  has  been  raised." 

In  the  case  of  Hanson  v.  Lancashire  and  Yorkshire  Rail. 
Co.  (/a),  which  was  a  case  of  a  chain  breaking,  there  being 
slight  evidence  of  a  latent  defect  in  it,  the  case  was  left  to 
the  jury,  who  found  for  the  defendants.  Upon  appeal  an 
opinion  was  expressed  that  the  mere  fact  of  a  chain 
breaking  was  not  even  primd  facie  evidence  of  negligence. 

This  opinion  seems  to  have  been  countenanced  by  A.  L. 
Smith,  J.,  in  Batchelor  v.  Fortescue  (e),  who,  discussing 
this  case,  in  delivering  his  judgment  says,  "  We  think  the 
fact  of  the  chain  breaking,  coupled  with  the  fact  that  it  was 
somewJiat  worn,  was  some  evidence  to  go  to  the  jury." 
This  almost  amounts  to  a  pronouncement  that  the  breaking 
of  the  chain  by  itself  would  not  have  afforded  any  evidence 
of  negligence  (k). 

Occnrrenoe  must  Faise  presiimption  against  the 
defendant.  —  It  must  always  be  remembered  that  an 

(^)  Moffat  V.  Bateman,  L.  R.  8  P.  C.  115  ;  22  L.  T.  (n.s.)  140. 

W  20  W.  B.  297. 

(t)  11  Q.  B.  D.  474,  antCy  p.  38. 

(i^  The  author  knows  of  one  case  brought  under  the  Employers* 
liability  Act,  where  the  plaintiff  only  proved  that  a  chain  which  was 
being  used  to  draw  up  a  set  of  goods  out  of  the  hold  of  a  ship  suddenly 
broke,  and  the  goods  fell  upon  him  and  injured  him.  The  county  court 
judge  non-suited,  and  there  was  no  appeal. 
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accident  may  be  primd  facie  evidence  of  negligence, 
withont  being  primd  facie  evidence  of  negligence  on  the 
part  of  the  defendant. 

That  an  occurrence  is  strongly  suggestive  of  negligence 
on  the  part  of  some  person  is  no  reason  for  making  the 
defendant  liable,  unless  the  presumption  is  so  strong  as  to 
be,  in  the  absence  of  explanation,  almost  overwhelming 
that  the  defendant  is  that  person. 

Upon  this  ground,  viz.,  that  there  was  no  sufficient 
evidence  to  connect  the  defendant  with  the  occurrence 
suggestive  of  negligence,  the  cases  of  Higgs  v.  Maynard  (2) 
and  Welfare  v.  London^  Brighton^  etc.  Rail  Co.  (m)  should 
be  consulted. 

Application  to  common  accidents.  —  In  considering, 
with  the  assistance  derived  from  the  decisions,  the  appli- 
cation of  the  maxim  res  ipsa  loquitur  to  some  classes  of 
accidents,  out  of  which  employers'  liability  actions  often 
arise,  we  can  only  express  our  own  opinion,  and  this  we 
do  with  much  diffidence. 

We  think,  with  regard  to  a  very  common  cause  of 
injury  to  workmen,  viz.,  the  breaking  of  chains,  ropes, 
planks,  ladders,  or  other  things  meant  to  support  or  carry 
weight,  that  the  mere  breaking  is  not  primd  facie  evidence 
of  negligence  ;  for  this  fact  merely,  does  not  raise  such  an 
overwhelming  inference  of  negligence  as  to  exclude  the 
inference  that  the  breaking  may  have  arisen  from  latent 
defect,  or  other  causq  not  attributable  to  negligence.  In 
cases  where  it  may  be  said  to  be  common  knowledge  that 
accidents  of  a  certain  nature  occur,  and  have  been  proved 
to  occur,  despite  all  reasonable  care,  such  an  accident 
cannot  be  said  to  imply  negligence.  This  is  really  but 
the  converse  of  the  rule  laid  down  in  Scott  v.  London 
Dock  Co,,  ante,  p.  152. 

Nevertheless,  but  very  slight  evidence  is  needed,  in 
addition  to  the  fact  of  the  breaking  or  giving  way  of  any 

(Z)  14  W.  K.  610 ;  14  L.  T.  (N.S.)  332. 

(m)  L.  R.  4  Q.  B.  693  ;  38  L.  J.  Q.  B.  241 ;  20  L.  T.  (N.S.)  743. 
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of  the  articles  we  have  mentioned,  to  raise  a  primd  fade 
case.  Proof  of  the  fact  that  the  chain  was  somewhat  worn ; 
that  the  rope  appeared  old  and  perished  ;  that  the  plank 
seemed  too  thin  ;  or  that  the  ladder  appeared  to  have  been 
nsed  a  good  deal,  is  the  sort  of  evidence  given  in  employers' 
liability  actions,  which,  added  to  the  proof  of  the  occurrence, 
is  relied  npon  as  showing  a  case  o{  primd  facie  negligence, 
and  to  prevent  nonsnits. 

With  regard  to  another  class  of  accidents  arising  from 
the  unexplained  fall  of  works,  or  parts  thereof,  or  walls,  or 
a  general  breaking  down  of  scaffolding  (as  distinguished 
from  the  breaking  of  6ne  of  the  articles  of  which  it  is 
composed),  we  are  of  opinion  that  proof  of  such  fall  or 
breaking  down  is  primd  facte  evidence  of  negligence ;  for 
such  accidents  appear  to  be  within  the  rule  laid  down  in 
Scott  V.  London  Dock  Co.^  ante^  p.  152. 

In  the  Scottish  case  of  Wilson  v.  Love  (n)  the  unex- 
plained fall  of  a  scaffolding  erected  by  a  competent  work- 
man, and  in  a  usual  manner,  was  held  to  give  no  right  of 
action  under  the  Employers'  Liability  Act  to  a  workman 
who  had  been  injured  owing  to  the  fall.  Both  the  sheriff 
substitute,  the  sheriff,  and  the  Court  of  Session  based  their 
judgment  given  for  the  defender  upon  the  ground  that,  at 
the  most,  an  error  of  judgment  had  been  shown  on  the 
part  of  the  person  who  erected  the  scaffolding.  The  appli- 
cation of  the  doctrine  of  res  ipsa  loquitur  does  not  seem  to 
have  been  advanced.  Perhaps  the  findings  of  fact  that 
the  scaffold  was  erected  by  a  competent  man,  and  in  the 
usual  way,  were  sufficient  to  rebut  a  presumption  which 
otherwise  might  have  arisen. 

With  regard  to  probably  the  most  common  source  of 
accidents  in  the  building  trade,  viz.,  the  falling  of  material 
or  articles  from  heights  on  to  workmen  beneath,  we  do  not 
think  any  such  accident  could  be  said  to  be  primd  facie 
evidence  of  negligence  against  an  employer  under  the 
Employers'  Liability  Act  for  the  reason  that  the  employer 
is  even  now,  as  we  have  seen,  only  liable  for  the  negligence 

(«)  (1898)  26  B.  (Sc.)  280. 
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of  some  of  his  workmen,  and  the  occurrence  would  certainly 
not  exclude  a  reasonable  inference  that  the  negligence  may 
have  been  that  of  a  fellow-servant  of  the  workman  so 
injured,  for  whom  the  employer  might  not  be  responsible  (o). 


2. — ^Thb  Doctrine  of  "Volenti  non  fit  injuria." 

We  have  stated  previously  (  p)  that,  notwithstanding  the 
common  law  duty  imposed  upon  the  master  to  carry  on  his 
business  on  such  a  system  and  with  such  appliances  as  not 
to  expose  his  workmen  to  unreasonable  risk,  a  workman 
could  absolve  the  master  from  the  consequences  of  his 
breach  of  duty  in  these  respects,  by  voluntarily  agreeing 
to  take  the  risks  arising  from  their  non-fulfilment.  Such 
an  agreement  might  be  implied  from  conduct,  and  it  was 
in  the  earlier  cases  so  held  to  be  implied  where  a  workman 
entered  upon  or  continued  in  a  dangerous  employment 
with  knowledge  of  the  danger.  This  was  held  to  be  the 
case,  whether  or  not  the  danger  was  one  which  might  be 
called  incidental  to  the  work,  or  was  occasioned  by  the  im- 
perfect conditions  under  which  the  employer  carried  it  on. 

Gases  at  oommon  law. — This  principle  was  expressly 
propounded  in  the  case  of  Dynen  v.  Leach  (q)y  where  a 
workman  who  knew  of  and  worked  a  new  method  of  work 
introduced  by  the  employer  on  the  ground  of  economy, 
and  which  was  an  unsafe  method,  was  held  to  have 
voluntarily  incurred  the  risk.  Bramwbll,  B.,  in  giving 
judgment,  says  :  "  There  is  nothing  legally  wrong  in  the 
use  by  an  employer  of  works  or  machinery,  more  or  less 
dangerous  te  his  workmen,  or  less  safe  than  others  that 
might  be  adopted.  It  may  be  inhuman  so  to  carry  on  his 
works  as  to  expose  his  workmen  te  peril  of  their  lives,  but 
it  does  not  create  a  right  of  action  for  an  injury  which  it 
may  occasion." 

(o)  If  oar  conjectare  is  correct,  upon  sach  facts  as  were  proved  in 
tScott  Y.  London  Dock  Co,,  the  accident  would  not  be  evidence  of  negligence 
against  any  employer  in  an  action  nnder  the  Employers*  Liability  Act 

(l?)  Ante,  p.  22.  iq)  26  L.  J.  Exch.  221. 
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And,  again,  in  Saxton  v.  Hawkesworth  (r),  Willes,  J,, 
lays  down  the  law  in  the  same  way,  saying :  "  If  a 
servant  enters  into  an  employment  knowing  that  there  is 
danger,  and  is  satisfied  to  take  the  risk,  it  becomes  part  of 
the  contract  between  him  and  his  employer  that  the  ser- 
vant shall  expose  himself  to  such  risks  as  he  knows  are 
consistent  with  the  employment." 

Of  course,  this  agreement  to  take  the  risk  of  a  parti- 
cularly hazardous  work  might  be  made  in  express  terms, 
or  be  necessarily  implied  from  the  description  of  the  work 
so  voluntarily  undertaken.  Perhaps  the  workman  is  given 
increased  remuneration  with  special  reference  to  the  risk 
incurred,  in  which  case  it  would  be  manifestly  unfair  that 
he  should  afterwards  complain  of  the  very  danger  which, 
for  valuable  consideration,  he  elected  to  take. 

Hence  it  was,  and  is  necessary,  in  every  action  by  a 
workman  against  his  employer  founded  upon  the  breach  of 
the  common  law  duty  before  stated,  that  the  pleading 
should  state  "that  the  employer  was  aware  but  that  the 
workman  was  ignorant"  of  the  danger  or  defect  from 
which  the  injury  arose  («). 

Presumption  oould  be  rebutted. — This  presumption 
was  never  regarded  as  a  presumptio  juris  et  de  jure^  neither, 
as  far  as  we  know,  was  it  ever  attempted  to  be  laid  down 
that  the  workman  could  not  repel  the  presumption 
by  showing  that  in  fact  it  was  a  wrong  one  and  that  he 
never  did  voluntarily  contract  to  run  the  particular  risk  of 
which  he  afterwards  complained.  This  is  shown  by  the 
case  of  Holmes  v.  Clarke  (t)^  where  the  plaintiflF  had  been 
injured  through  certain  machinery  which  had  at  one  time 
been  fenced,  but  of  which  the  fencing  had  broken  away. 
The  plaintiff  admittedly  knew  of  the  danger,  and  gave 
evidence  that  he  had  complained  of  it,  and  that  the 

(r)  26  L.  T.  851. 

(0  Oriffitht  y.  London  and  St,  Katherine  DocU  Co.,  12  Q.  B.  D.  493  ; 
53  L.  J.  Q.  B.  604  ;  13  Q.  B.  D.  (C.  A.)  269. 

(0  6  H.  &  N.  349  ;  7  H.  &  N,  937  ;  80  L.  J.  Exch,  135  ;  9  L.  T.  178  ; 
9  W.  B.  419. 
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defendant  had  promised  that  it  shonld  be  remedied.  The 
plaintifiF  was  held  entitled  to  recover  upon  the  ground  that 
this  evidence  rebutted  the  presumption  that  the  risk  had 
been  voluntarily  incurred  (u).  Another  very  important 
question  considered  in  the  case  was,  as  to  whether  or  not 
the  presumption  that  a  workman  accepts  the  risks  of  the 
employment,  extends  to  risks  not  in  existence  at  the  time 
the  contract  of  service  was  entered  into,  but  which  have 
arisen  since.  On  this  point,  Cockburn,  C. J.,  says  :  "  No 
doubt  when  a  servant  enters  on  an  employment,  from 
its  nature  necessarily  hazardous,  he  accepts  the  service 
subject  to  the  risks  incidental  to  it ;  or  if  he  thinks  proper 
to  accept  an  employment  on  machinery  defective  from  its 
construction,  or  from  the  want  of  proper  repair,  and  with 
knowledge  of  the  fact  enters  on  the  service,  the  master 
cannot  be  held  liable  for  injury  to  the  servant  within  the 
scope  of  the  danger  which  both  the  contracting  parties 
contemplated  as  incidental  to  the  employment.  The  rule 
I  am  laying  down  goes  only  to  this  :  that  the  danger 
contemplated  on  entering  into  the  contract  shall  not  be 
aggravated  by  any  omission  on  the  part  of  the  master  to 
keep  the  machinery  in  the  condition  in  which,  from  the 
terms  of  the  contract,  or  the  nature  of  the  employment, 
the  servant  had  a  right  to  expect  it  would  be  kept. 

The  same  judge,  however,  in  a  later  case,  gives  his 
opinion  of  what  is  the  effect  of  a  workman  continuing  in 
an  employment  after  becoming  aware  of  new  risks,  to 
which  he  was  not  exposed  at  the  time  of  entering  the 
employment,  saying :  "  When  he  (the  workman)  becomes 
aware  of  the  danger,  his  proper  course  is  to  quit  the 
service.  If  he  continues  in  it,  he  is  in  the  same  position 
as  though  he  had  accepted  it  with  a  full  knowledge  of  its 

(«)  This  case  baa  been  supported  upon  the  ground  that  the  defendant 
had  been  goilty  of  a  breach  of  statatory  duty  (see  judgment  of  BOWSK,  L.J., 
in  Thomat  v.  Qtuirtermaine^  pott)^  bnt  this  does  not  appear  to  hare  been 
BO.  in  giylng  judgment,  Cockbcbn,  C.J.,  says  :  "  It  was  *  open  to  con- 
siderable doubt  *  whether  the  defendant  owed  to  the  plaintiff  any  statutory 
duty  to  fence  the  machinery,  the  plaintiff  being  neither  a  *  child  *  nor 
*  young  person  *  to  whom  the  Factory  Acts  in  force  at  that  time  (7  &  8  Vict, 
c.  15,  and  19  &  20  Vict  c.  38),  alone  applied."  The  majority  of  the  Court 
of  Exchequer  certainly  did  not  decide  tbe  case  on  the  ground  of  a  statutory 
duty. 
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danger  in  the  first  instance,  and  must  be  taken  to  waive 
his  right  to  call  upon  the  employer  to  do  what  is  necessary 
for  his  protection  "  («).  This  dictum  is  certainly  not  good 
law  at  the  present  time. 

In  the  same  case,  Mbllish,  L.J.,  was  of  opinion  that 
merely  continuing  in  the  work  with  the  knowledge  of  the 
danger,  was  not  a  necessary  inference  in  point  of  law  that 
the  risk  was  voluntarily  incurred. 

Effeot  of  the  Statute  of  1880.— When  in  the  year  1881 
the  Employers'  Liability  Act,  1880,  came  into  force,  placing 
bi/  statute  on  employers  the  obligation  which  we  have  pre- 
viously seen  rested  upon  them  before,  to  use  reasonable  care 
that  their  plant  and  machinery  were  in  proper  condition, 
and  taking  away  from  them,  to  a  limited  extent,  the  defence 
of  *'  common  employment,"  a  new  impetus  was  given  to 
defences  founded  on  the  maxim  "  Volenti  nonJU  injuria  J  ^ 

In  a  very  short  time  after  the  Act  came  into  operation, 
it  was  decided  that  it  was  permissible  for  a  workman  to 
contract  with  his  employer  that  the  Act  should  not  apply  to 
his  contract  of  service  at  all  (y).  Not  until  the  year  1886 
had  the  High  Court  to  consider  the  question  to  what  extent, 
if  at  all,  the  duty  imposed  upon  employers  by  this  Act 
affected  the  doctrine  of  "  volenti  nan  fit  injuriay^  as  still 
applicable  to  the  relationship  between  them  and  their 
workmen ;  and  the  wider  question,  what  were  the  true 
limits  of  the  doctrine. 

Since  this  time,  however,  the  question  has  been  a  very 
vexed  one,  and  the  principle  on  which  the  doctrine  was 
established,  its  applicability  to  workmen,  and  its  limits, 
have  been  discussed  and  re-discussed  in  different  cases  in 
the  Court  of  Queen's  Bench,  the  Court  of  Appeal,  and 
finally  in  the  House  of  Lords. 

WebUn  v.  Ballard  (z)  was  the  first  of  these  cases.    The 

Ov)  Jadgment  of  CooKBUax,  C. J.,  in  Woodley  v.  Metropolitan  Mail.  Co,, 
2  Exch.  DiY,  384.  There  was  the  greatest  differeace  of  opinion  amongst 
the  jndges  as  to  whether  upon  the  facts  in  this  case,  the  plaintiff  heid 
▼olontarily  incurred  the  risk. 

(y)  Griffiths  v.  Lord  IhtMey^  ante,  p.  67. 

(«)  17  Q.  B.  D.  122  ;  55  L.  J.  Q.  B.  395  ;  6i  L,  T.  (N.S.)  632  ;  34  W.  R. 
465. 
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findings  of  the  county  court  judge  on  which  the  appeal 
was  brought  were  as  follows:  That  a  defect  in  the 
plant  existed  ;  that  it  was  apparent  to  everyone  ;  that  the 
deceased  man,  in  respect  of  whose  death  the  action  was 
brought,  knew  of  such  defect ;  and  that  (with  reference  to 
section  2,  sub-section  (3)  of  the  Act)  he  knew  also  that 
the  employer  was  aware  of  the  defect. 

The  considered  judgment  of  the  Divisional  Court,  was 
to  the  effect  that  the  Employers'  Liability  Act  had  taken 
away  from  the  employer  the  defence  of  "  volenti  non  fit 
injuria^^  Smith,  J.,  saying  :  *'  What,  then,  is  the  result  ? 
It  is  this,  that  the  defence  of  contributory  negligence  is 
still  left  to  the  employer,  but  the  defence  of  common 
employment,  and  also  the  defence  that  the  servant  had  con-' 
traded  to  take  upon  himself  the  known  risks  attending  the 
work,  are  taken  away  from  him." 

That  this  statement,  so  far  as  it  related  to  the  effect  of 
the  Employers'  Liability  Act  on  the  doctrine  of  "  volenti 
non  ft  injuria^^^  was  far  too  broadly  stated,  must  now  be 
admitted. 

Decision  in  Thomas  v.  Quartennaine. — ^Then  came  the 
since  often  quoted  case  of  Thomas  v.  Quartermaine  (a)» 
The  plaintiff  was  a  workman  employed  by  the  defendant 
at  his  brewery,  and  sued  his  employer  under  the  Employers' 
Liability  Act  for  injury,  alleged  to  have  been  caused  by 
defective  plant.  The  alleged  defect  was  that  a  cooling  vat 
on  the  premises,  and  near  which  plaintiff  had  to  work, 
was  insufficiently  protected,  the  only  protection  being  a 
rim  or  sill  fourteen  or  sixteen  inches  in  height  above  the 
floor  of  the  room.  The  plaintiff  fell  into  the  vat  and  was 
injured.  The  county  court  judge  found  the  following 
facts  :  (1)  That  there  was  a  defect  in  the  works  by  reason 
of  there  being  no  sufficient  fence  round  the  vat ;  (2)  that 
the  defendant  was  guilty  of  negligence  in  not  having 
fenced  the  vat ;  (3)  that  the  accident  was  caused  by  such 
defect ;  (4)  that  both  the  plaintiff  and  the  defendant  knew 

(fl)  17  Q.  B.  D.  414  ;  56  L.  J.  Q,  B.  341 ;  18  Q.  B.  D.  (C.  A.),  686  ;. 
57  L.  T,  (N.S.)  537  ;  8  T.  L.  R.  495  ;  85]iW.  R.  566. 
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of  the  defect ;   (5)  that  the  plaintifiF  was  not  guilty  of 
oontribntory  negligence. 

Both  the  Divisional  Court  and  the  Gonrt  of  Appeal 
(Lord  EsHER  dissenting)  held  that  upon  these  findings 
the  doctrine  "  volenti  non  Jit  injuria  "  applied  ;  that  plaintiff 
mnst  be  held  to  have  voluntarily  taken  the  risk  of  injury 
from  this  source  ;  and  that  he  could  not  recover. 

Lord  Justice  Bowen,  in  an  extremely  able  judgment, 
after  pointing  out  that  this  defence  of  ^^  volenti  ^^  was 
distinct  from  that  of  contributory  negligence,  and  dis- 
cussing all  the  cases,  said  as  follows  (6)  : 

^^  It  is  no  doubt  true  that  the  knowledge  on  the 
part  of  the  injured  person,  which  vdll  prevent  him 
from  alleging  negligence  against  the  occupier,  must 
be  a  knowledge  under  such  circumstances  as  leads 
necessarilv  to  the  conclusion  that  the  whole  risk  was 
voluntarily  incurred.  The  maxim,  be  it  observed, 
is  not  ^scienti  non  fit  injuria^^  but  'volenti.'  It  is 
plain  that  such  knowledge  may  not  be  a  conclusive 
defence, — ^but  where  the  danger  is  one  incident  to  a 
perfectly  lawful  use  of  his  own  premises,  neither 
contrary  to  statute  nor  common  law,  where  the 
danger  is  visible  and  the  risk  appreciated,  and  where 
the  injured  person^  knowing  and  appreciating  both  risk 
and  danger^  voluntarily  encounters  them,  there  is,  in 
the  absence  of  further  acts  of  omission  or  commission, 
no  evidence  of  negligence  on  the  part  of  the  occupier 
at  all.  Knowledge  is  not  a  conclusive  defence  in 
itself.  But  when  it  is  a  knowledge  under  circum- 
stances that  leave  no  inference  open  but  one — namely, 
that  the  risk  has  been  voluntarily  encountered — the 
defence  seems  to  me  complete." 

It  will  thus  be  seen  that,  so  far  from  adopting  the  view 
taken  by  A.  L.  Smith,  J.,  in  Weblin  v.  Ballard  (ante, 
p.  160),  that  the  effect  of  the  Employers'  Liability  Act 
was  to  take  away  this  defence  from  an  employer,  the  court 
in  this  case  lays  down,  not  only  that  the  defence  may 

(ft)  56  L.  J.  Q,  B.,  at  p.  349. 
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apply  to  the  relationship  of  employer  and  workman,  but' 
that  where  the  risk  is  apparent,  and  the  workman  knows  of 
it  and  appreciates  it,  his  assent  to  the  risk  may  be  implied. 

Was  the  law  as  declared  by  Bowen,  L  J.,  right  7 — It! 

is  important  to  remember  that  the  law  as  laid  down  by 
BowBN,  L.J.,  in  this  judgment  has  never  been  questioned. 
It  is  not  correct  to  declare,  as  is  sometimes  done,  that 
this  doctrine  as  affecting  workmen  has  been  abolished 
by  the  decision  of  the  House  of  Lords,  in  the  case  of 
Smith  V.  Baker  (c).  As  we  shall  hereafter  see,  the  decision 
in  that  case  did  not  turn  nearly  so  much  upon  what  was  the 
law,  as  upon  what  was  the  proper  inference  to  be  drawn 
from  knowledge  of  danger  by  a  workman  combined  with 
continuance  in  the  employment. 

In  the  case  of  Yarmouth  v.  France  (d)  the  same'  question 
again  arose.  A  workman  who  had  been  injured  by  a  vicious 
horse,  had  repeatedly  complained  to  his  foreman  that  he 
was  required  to  drive  it,  but  had  been  reassured  by  the 
statement  that  if  injury  happened  to  him  the  employer 
would  have  to  make  him  compensation.  The  county  court 
judge  having  nonsuited  the  plaintiff  in  his  action  on  the 
authority  of  Thomas  v.  Quartermaine^  it  was  held  on  appeal 
by  Lord  Esheb  and  Lindlet,  L.J.  (sitting  as  a  divisional 
court),  that  this  nonsuit  was  wrong.  The  court  did  not 
disapprove  of  the  rule  laid  down  by  Bowen;  L.J.,  in 
Tliomas  v.  Quartermaine ;  indeed,  they  accepted  this 
exposition  of  the  law,  for,  sitting  as  a  divisional  courts 
they  were  bound  to  do  so  ;  but  engrafted  this  distinction 
upon  it — that  the  question  whether  a  workman  could  be 
siiid  to  be  "  volens "  was  a  question  of  fact,  depending 
upon  the  evidence  adduced  in  each  case,  and  that  the 
court  had  no  right  to  draw  this  inference  merely  from  the 
fact  of  knowledge  of  the  risk  together  with  continuance 
in  the  employment. 

In  his  judgment,  Lindley,  L.J.,  says:  "The  facts  of 
each  particular  case  must  be  ascertained  and  considered. 

(£>)  [1891]  A,  C,  Part  III.,  325  ;  60  L.  J.  Q.  B.  683  ;  63  L.  T.  467. 
Id)   19  Q.  B.  D.  647  ;  57  L.  J.  Q.  B.  7  ;  4  T.  L.  R.  1. 
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If  nothing  more  is  proved  than  that  the  workman  saw 
danger,  reported  it,  hnt  on  heing  told  to  go  on  went  on  as 
before,  to  avoid  dismissal,  a  jury  may,  in  my  opinion, 
properly  find  that  he  had  not  agreed  to  take  the  risk,  and 
had  not  acted  voluntarily  in  the  sense  of  having  taken  the 
risk  upon  himself.  Fear  of  dismissal  rather  than  voluntary 
action  might  properly  be  inferred.  A  fortiori  might  the 
jury  properly  come  to  such  a  conclusion  if  it  was  proved 
that  the  workman  was  told  not  to  mind,  and  that  if  any 
accident  happened  the  employer  must  make  it  good." 
The  case  was  sent  down  for  a  new  trial,  but  special  leave 
was  given,  if  it  was  wished,  to  take  it  higher.  No  further 
appeal,  however,  was  prosecuted. 

This  case  was  followed  by  a  Divisional  Court  in 
Osborne  v.  The  London  and  North  Western  Rail,  Co.  (e). 

The  question  arose  again  in  a  somewhafc  peculiar  form  in 
a  case  of  Church  v.  Appleby  (/),  where  a  workman  had  met 
with  his  death  by  falling  ofi^  a  staging  which  had  been 
erected  in  the  middle  of  the  river  Thames,  and  which  was 
insufficiently  guarded.  The  action  was  brought  by  the 
widow,  and  the  evidence  was  that  the  deceased  man  had 
worked  on  the  staging  for  about  a  week,  and  that  the  fact 
of  the  insufficient  guarding  was  apparent.  In  this  case 
the  question  as  to  whether  the  plaintiff  knew  of  and 
voluntarily  incurred  the  risk  was  left  to  the  jury,  who 
answered  it  in  the  affirmative.  A  new  trial  was  applied 
for  on  the  ground  that  the  workman  being  dead,  and 
consequently  no  evidence  being  given  as  to  the  state  of  his 
mind  with  reference  to  the  risk,  he  could  not  be  assumed, 
in  the  absence  of  any  such  evidence,  to  be  "  volensJ^  That 
the  finding  of  the  jury  upon  this  point  was  only  a  guess* 
The  court  refused  a  new  trial,  holding  that  the  knowledge 
of  the  defect,  coupled  with  the  continuance  in  the  employ- 
ment, was  some,  if  not  conclusive,  evidence  of  willingness 
to  incur  it. 


(O  21  Q«  B.  D.  221 ;  67  L.  J.  Q.  B.  61S.     See  also  on  the  same  pointy 
ThruaeU  ▼.  HandyMe,  20  Q.  B.  D.  859 ;  67  L.  J.  Q.  B.  847. 

(/)  68  L.  J.  Q.  B.  144  ;  60  L.  T.  (n.s.)  542  ;  5  T.  L.  R.  88. 
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Really  qnestion  for  Jury. — The  above  case  shows  that 
a  jury  may  draw  the  inference  of  willingness  to  incnr  a  risk 
from  the  fact  alone  that,  with  knowledge  of  the  danger, 
the  workman  continued  to  work. 

It  has  been  decided  by  a  Divisional  Court  that  the 
doctrine  of  "  volenti  non  fit  injuria  "  does  not  apply  when 
the  negligence  of  the  employer  consists  in  the  breach  of  a 
statutory  obligation  (^).  This  must  be  regarded  as  settled 
law,  although  we  think  the  reasoning  by  which  it  is 
supported  would  equally  prevent  the  application  of  the 
principal  of  "  volenti  non  fit  injufia^^  to  actions  brought 
under  the  Employers'  Liability  Act.  The  whole  of  the 
obligation  imposed  by  the  Employers'  Liability  Act  is  a 
statutory  obligation,  and  it  might  well  be  argued  upon 
the  authority  of  this  decision  that  the  doctrine  could  not 
apply  to  any  action  founded  upon  a  breach  of  that 
statute,  whereas  we  have  seen  it  has  been  repeatedly 
decided  that  it  does. 

Li  1889,  the  question  of  the  extent  of  the  doctrine  of 
*^  volenti  non  fit  injuria  "  was*  incidentally  considered  for 
the  first  time  in  the  House  of  Lords,  with  reference  to  the 
Employers'  Liability  Act,  in  a  case  of  Membery  v.  Great 
Western  Rail.  Co.  (A),  where  although  some  of  the  learned 
lords  were  of  opinion  that  the  plaintiff  was  disentitled  by 
the  application  of  the  maxim  of  ^' volenti  non  fit  injuria" 
the  decision  was  not  given  on  this  ground,  and  the 
question  of  the  limits  of  the  doctrine  was  expressly  ''  left 
open." 

Dedsioii  in  Smith  v.  Baker.—  Finally,  in  the  year  1891, 
came  the  decision  of  the  House  of  Lords  in  Smith  v. 
Baker  (i),  a  case  important  indeed,  but  in  reality  onlj- 
minimising  in  its  application,  and  not  altogether  abolishing, 
the  doctrine  which  we  have  been  considering,  so  far  as  it 

O)  Baddeley  v.  Granville,  19  Q.  B.  D.  423 ;  56  L.  J.  Q.  B.  501  : 
57  L.  T.  268.  Both  BoWEN,  L. J.,  and  Fby,  L.J.,  in  their  jadgments  in 
Th&tfuu  y.  Quartermai7iey  draw  the  same  distinction. 

(A)  58  L.  J.  Q.  B.  563 ;  5  T.  L.  R.  468, 

(0  [1891]  A.  C,  Part  III.,  p.  326  ;  60  L.  J.  Q.  B.  683  ;  66  L.  T.  467, 
aniUf  p.  162. 
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had  been  held  to  afiPect  actions  under  the  Employers^ 
LiabUity  Act. 

In  reality  the  decision  goes  but  little  beyond  those  in 
Yarmovth  v.  France^  and  Osborne  v.  London  and  North 
Western  Rail.  Co.     See  anJte^  pp.  162,  163. 

The  facts  of  the  case  were  as  follows  :  The  plaintiff  was 
working  in  a  railway  catting  with  a  hammer  and  drill 
when  a  stone,  which*  was  being  "jibbed"  over  his  head  by 
means  of  a  crane,  slipped  from  its  fastenings,  fell  upon 
him  and  injured  him.  The  plaintiff  admitted  that  he  knew 
of  the  practice  of  slinging  stones  over  his  head,  and  that 
the  practice  was  a  dangerous  one,  and  said  that  he  had 
told  the  crane  driver  that  it  was  dangerous.  He  had, 
however,  continued  to  work  exposed  to  this  risk  for  four 
or  five  months.  The  jury  in  the  county  court  found  that 
the  plaintiff  had  not  voluntarily  taken  a  risky  employment 
with  knowledge  of  its  risk.  The  important  question  for 
decision  in  the  House  of  Lords  was  as  to  whether,  under 
these  circumstances,  the  plaintiff  was  disentitled  to  recover 
by  virtue  of  the  doctrine  of  "  volenti  non  fit  injuria J^ 
The  Court  of  Appeal,  following  Thomas  v.  Qiuirtermaine^ 
held  that  the  plaintiff  was  so  disentitled,  and  had  entered 
judgment  for  the  defendant. 

On  appeal,  it  was  held  by  the  Lord  Chanokllor,  Lord 
Watson,  Lord  Hersohsll,  and  Lord  Morris  (Lord 
Bramwell  dissenting),  that  the  appeal  must  be  allowed, 
and  that  the  doctrine  of  "  volenti  non  fit  injuria  "  did  not 
apply  to  such  circumstances  as  were  proved  in  this  case. 

In  the  first  place,  the  rule  laid  down  by  Bowbn,  L.J., 
was  not  found  fault  with  at  all ;  indeed,  it  was  accepted 
as  the  right  rule  to  be  applied,  and  the  whole  decision 
turned  upon  what  was  the  right  inference  to  be  drawn 
from  continuance  in  an  employment  with  knowledge  of  a 
risk. 

The  Lord  Chancellor,  in  giving  judgment,  said  :  "  The 
question  of  law  that  seems  to  be  in  debate  is  whether,  upon 
these  facts,  and  on  an  occasion  when  the  very  form  of 
his  employment  prevented  the  plaintiff  looking  out  for 
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himself,  he  consented  to  undergo  this  particular  risk 
and  so  disentitled  himself  to  recover  when  a  stone  was 
negligently  permitted  to  fall  on  him.  I  am  of  opinion  that 
the  application  of  the  maxim  '  volenti  non  Jit  injuria '  is 
not  warranted  hj  these  facts.  I  do  not  think  the  plaintiff 
did  consent  at  all.  For  my  own  part,  I  think  that  a  person 
who  relies  on  the  maxim  must  show  a  consent  to  the 
particular  thing  done.  Of  course  I  do  not  mean  to  deny 
that  a  consent  to  the  particular  thing  may  be  inferred  from 
the  course  of  conduct,  as  well  as  proved  by  express 
consent ;  but,  if  I  were  to  apply  my  proposition  to  the 
particular  facts  in  this  case,  I  do  not  believe  the  plaintiff 
ever  did  or  would  have  consented  to  the  particular  act 
done  under  the  particular  circumstances." 

What  this  case  then  really  decides  is  this, — ^that  there 
is  no  inference  to  be  implied  by  law,  even  where  a  work- 
man knows  of  and  appreciates  a  danger,  from  the  fact  of 
his  continuance  in  the  employment ;  that  the  question  is 
one  of  fact,  and  that  it  is  a  question  for  the  jury  ;  that  the 
consent  to  run  the  risk  must  be  proved  by  the  defendant, 
who  wishes  to  rely  on  the  maxim,  the  reason  being  that  a 
workman  does  not  impliedly  take  the  risk  of  his  employer's 
negligence. 

On  this  subject  must  now  be  considered  the  case  of 
Williams  v.  BirmingJiam  Battery  and  Metal  Co.  (&), 
which  decides  that  if  this  doctrine  is  to  be  relied  upon  by 
the  defendant,  he  must  obtain  a  finding  from  the  jury  that 
the  plaintiff  had  agreed  to  undertake  the  risk  of  the  defect 
or  negligence  upon  which  the  action  is  founded.  A  findinjBC 
that  he  had  the  same  means  of  knowing  the  risk  and 
danger  that  the  defendant  had,  and  did  in  fact  know  it,  is 
not  sufficient. 

(*)  [1899]  2  Q.  B.  338  ;  68  L.  J.  Q.  B.  918  ;  15  T.  L.  B.  468. 
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3.— 'Of  Contributory  Negligence. 

It  appears  natural  that  a  plaintiff  should  not  recover  in 
a  case  where  he  sues  a  defendant  upon  the  ground  of 
negligence,  and  the  facts  at  the  trial  show,  that  although 
there  may  have  been  some  negligence  on  defendant's  part, 
the  plaintiff  in  reality  brought  the  injury  upon  himself. 
The  law,  however,  goes  further,  and  declares  that  if  the 
injury  was  the  direct  result  of  the  combined  negligence  of 
the  plaintiff  and  the  defendant,  he  is  in  law  the  author  df 
his  own  injury  and  cannot  recover.  This  rule  is  spoken 
of  as  the  "  doctrine  of  contributory  negligence."  It  arises 
continually  in  actions  tried  under  the  Employers'  Liabiliiy 
Act,  and  is,  as  we  have  seen  (Z),  a  defence  still  open  to  an 
employer  sued  under  this  Act,  and  moreover,  is  a  defence 
which  is  often  proved. 

It  is  sometimes  stated  thus : 

A  plaintiff  cannot  recover  damages  if,  but  for  his 
own  negligence,  the  accident  would  not  have  happened, 
though  there  was  negligence  on  the  part  of  the 
defendant. 

Always  qaestion  of  fact. — Contributory  negligence  is 
a  question  of  fact  depending,  of  course,  upon  the  facts 
proved  in  each  particular  case.  In  a  case  tried  by  a  jury 
it  becomes  a  question  for  the  jury  to  answer,  keeping  in 
mind  all  the  circumstances,  for  it  is  apparent  that  what  it 
may  be  reasonable  to  do,  or  omit  to  do,  in  one  state  of 
circumstances  may  be  unreasonable  in  another.  In  vefy 
extreme  cases,  where  admitted  facts  have  shown  to  the 
satisfaction  of  the  court  that  the  plaintiff  has  been  guilty 
of  contributory  negligence,  the  court  has  set  aside  a 
finding  of  a  jury  negativing  contributory  negligence. 
The  Scottish  courts  have  gone  further  than  the  English, 
and  have  held  actions  to  be  irrelevant  and  refused  to 
allow  them  to  go  to  trial,  or  set  aside  the  verdict  where  in 

(0  Stuart  y.  Bcan$,  ante,  p.  43. 
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their  opinion  a  state  of  facts  is  shown  from  which  con- 
tributory negligence  must  be  implied  (m).  If,  however, 
a  jury  comes  to  a  conclusion  in  any  given  case,  that 
the  plaintiff  has  done  something  which  a  reasonable  man 
would  not  have  done,  or  has  omitted  something  which  a 
reasonable  man  would  have  done,  the  first  of  the  two 
factors  constituting  in  law  contributory  negligence  has  been 
found  against  him. 

But  the  question,  when  may  such  negligence  be  said  to 
have  contrihvied  to  the  result,  is  a  much  more  complex  one. 
That  a  plaintiff  has  been  guilty  of  negligence,  either  of 
a  slight  or  of  a  gross  description,  is  immaterial  if  such 
negligence  has  not  been  the  cause,  or  one  of  the  causes,  of 
the  injury. 

Qaalifloation  of  dootrine. — Arising  out  of  this  rule  is 
another,  which  may  be  said  to  be  a  natural  deduction  from 
it,  viz.,  that  negligence  either  on  the  part  of  a  plaintiff  or 
a  defendant  is  not  a  direct  cause  of  an  injury,  if  the  other 
party  by  the  exercise  of  reasonable  care,  after  such  party  \^ 
aware,  or  should  have  been  aware,  of  the  negligence,  had  a 
reasonable  opportunity  of  avoiding  it,  and  failed  to  do  so. 
To  put  this  proposition  more  plainly  :  If,  when  a  plaintiff 
has  been  guilty  of  negligence, — even  of  negligence  which, 
but  for  the  opportunity  afforded  by  circumstances  to  the 
defendant  of  avoiding  its  effects,  would  have  been  a  direct 
cause  of  the  injury, — ^and  such  opportunity  is  afforded  to 
the  defendant,  and  he  neglects  it,  the  plaintiff's  negligence 
no  longer  disentitles  him  from  recovering  a  verdict,  for 
henceforth  the  defendant's  negligence  must  be  regarded  a» 
the  direct  cause  of  the  occurrence.  Conversely,  if  a 
defendant  has  been  guilty  of  negligence  which  would  other- 
wise have  been  a  direct  cause  of  the  injury,  but  the  plain- 
tiff, becoming  affect'Cd  with  knowledge  of  such  negligence,, 
fails  to  exercise  reasonable  care  to  avoid  its  consequences^ 
such  failure  on  his  part  is  regarded  in  law  as  the  negli- 
gence directly  or  proximately  causing  the  injury,  and  the 

(m)  Fleming  v.  Eadie  (1898),  25  R.  500;  Cameron  v.  Walker  (1898)^ 
25  R.  449. 
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defendant  thus  escapes  what  wonld  otherwise  have  been 
the  consequence  of  his  breach  of  duty. 

The  first  of  these  propositions  is  supported  by  the  well- 
known  case  of  Davies  v.  Mann  (n),  where  the  plaintiff 
negligently  left  his  donkey,  with  its  legs  tied,  in  a  public 
road,  and  the  defendant  negligently  drove  over  it  and 
injured  it.  It  was  held  that  the  plaintiff  was  entitled  to 
recover. 

In  Radley  v.  London  and  North  Western  Rail,  Co.  (o) 
a  like  decision  was  given.  Lord  Penzance,  in  delivering 
judgment,  says :  "  The  plaintiff  in  an  action  for  negli- 
gence cannot  succeed  if  it  is  found  by  the  jury  that  he 
has  himself  been  guilty  of  any  negligence,  or  want  of 
ordinary  care,  which  contributed  to  cause  the  accident. 
But  there  is  another  proposition  equally  well  established, 
and  it  is  a  qualification  upon  the  first,  viz.,  that  though  the 
plaintiff  may  have  been  guilty  of  negligence,  and  although 
that  negligence  may  in  fact  have  contributed  to  the 
accident,  yet  if  the  defendant  could,  in  the  result,  by 
the  exercise  of  ordinary  care  and  diligence,  have  avoided 
the  mischief  which  happened,  the  plaintiff's  negligence  will 
!  not  excuse  him." 

The  second  of  our  propositions  was  laid  down  in  the 
!  case  of  ButterJUld  v.  Forrester  (^).     In   that  case  the 

I  defendant  had  wrongfully   and   negligently  obstructed  a 

public  highway  ;  the  plaintiff,  who  was  riding  violently, 
rode  against  the  obstruction  and  was  injured.  The  direc- 
tion to  the  jury,  which  was  held  to  be  the  right  direction, 
was  that  if  a  person  riding  with  reasonable  care  could  have 
seen  and  avoided  the  obstruction,  and  if  they  were  satisfied 
that  the  plaintiff  did  not  use  such  ordinary  care,  they 
should  find  for  the  defendant  (q). 

In  all  these  cases  it  will  be  seen  that  the  negligence, 
which   in  the  result  was  excused,  would  certainly  have 

(n)  10  M.  k,  W.  646  ;  12  L.  J.  Exch.  10. 
(p)  1  App.  Cas.  754 ;  46  L.  J.  Exch.  573 ;  35  L.  T.  637. 
(j^)  11  East,  60. 

(q)  See  Bridge  t.  Qrand  Junction  Bail,  Co,,  2  M.  &  W.  244,  where 
the  same  principle  was  laid  down  by  Pabke,  B. 
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been  negligence  contribnting  to  the  injury,  but  for  the 
fact  that  the  other  party  had  the  opportunity  of  avoiding 
it.  It  is  then  no  longer  regarded  as  a  directly  contributing 
cause.  The  rule  has  been  well  stated  by  Lord  Esher 
(when  Brett,  M.R.)  in  the  case  of  Davey  v.  London  and 
South  Western  RodL  Co.  (r)  thus  : 

"Even  though  the  defendants  were  guilty  of 
negligence  which  contributed  to  the  accident,  yet  if 
the  plaintiff  also  was  guilty  of  negligence  which 
contributed  to  the  accident,  so  that  the  accident  was 
the  result  of  the  joint  negligence  of  the  plaintiff  and 
of  the  defendants,  then  the  plaintiff  cannot  recover,  it 
being  understood  that  if  the  defendants^  servants  could 
by  reasonable  care  have  avoided  injury  to  the  plaintiffs 
then  the  negligence  of  the  plaintiff  wouid  not  contribute 
to  the  acddentr 

The  oontribatoFy  negligenoe  mast  be  a  proximate 
oanse  of  the  ii^iiry. — Again,  in  considering  this  question 
of  contributory  negligence,  confusion  often  arises  from  an 
imperfect  appreciation  of  the  rule  of  law  laid  down  in  the 
maxim  "  In  jure  non  remota  causa  sed  proxima  spectaiurP 
The  proximate  cause  of  an  occurrence  is  in  law  regarded 
as  the  cause  of  it. 

The  principle  and  cases  we  have  been  examining  furnish 
one  illustration  of  what  is  regarded  in  law  as  the  proximate 
and  therefore  tlie  cause  of  an  accident,  to  the  exclusion  of 
a  more  remote  cause.  The  word  proximate,  however,  is 
not  to  be  understood  as  nearest  in  order  of  time^  but  in 
order  of  causation  is).  Still  less  must  it  be  understood  as 
meaning  that  in  a  case  of  joint  negligence,  that  negligence 
which  is  more  culpable  in  itself  is  necessarily  the  proximate 
or  nearest  cause  of  the  accident. 

The  question  which  has  always  appeared  to  us  to  furnish 
the  greatest  difficulty  is  this :  Is  negligence  on  the  part  of 
a  plaintiff,  without  which  the  accident  would  not  have 
happened,  and  which  the  defendant  has  not  had  a  reason- 

(r)  12  Q.  B.  D.  71  ;  63  L.  J.  Q.  B.  58. 

It)  Shearman  and  Redfield's  "  Law  of  NegUgence,"  §  94  (5th  ed.). 
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able  opportunity  of  avoiding,  necessarily  a  proximate  cause 
of  the  accident  ?  In  other  words,  is  negligence  sine  qua 
non  the  same  thing  as  contributory  negligence  when  the 
defendant  has  not  been  affected  with  knowledge  of  such 
negligence,  or  when  being  affected  with  it,  he  has  not  had 
the  reasonable  opportunity  of  avoiding  it  ? 

We  are  strongly  inclined  to  think,  notwithstanding 
certain  dicta  which  appear  to  favour  an  opposite  opinion, 
that  this  question  must  be  answered  in  the  affirmative. 

Contribatory  ne^gence  a  defence  to  breach  of 
statutory  duty. — Although,  as  before  stated  (ante^  p.  164), 
the  doctrine  of  volenti  non  fit  injuria  is  no  defence  to  an 
action  founded  on  the  breach  by  defendant  of  some  statu- 
tory duty,  the  defence  of  contributory  negligence  is,  if 
proved,  a  good  answer  to  such  an  action  ;  and  this  whether 
the  action  is  brought  for  breach  of  the  particular  statute 
or  under  the  Employers'  Liability  Act  (i). 

Must  be  breach  of  duty  owed  to  defendant. — In  some 
of  the  cases  a  confusion  seems  to  have  arisen  between  an 
act  on  the  plaintiff's  part,  negligent  per  se^  and  an  act  on 
his  part  negligent  with  reference  to  the  circumstances  of 
the  accident.  It  may  well  happen  that  a  plaintiff  may  at 
the  time  of  the  accident  be  pursuing  a  course  of  conduct 
which  someone  might  have  a  right  to  complain  of  as 
negligent,  and  even  without  which  the  accident  would  not 
have  occurred,  and  yet  the  defendant  may  not  be  entitled 
to  say  that  this  course  of  conduct  was  contributory  negli- 
gence excusing  his  own.  This  sounds  subtle,  but  a  little 
consideration  will  show  that  an  accident  may  be  the  result 
of  two  acts, — one  innocent,  in  so  far  that  it  is  no  breach 
of  any  duty  owed  to  the  person  responsible  for  the  other 
act,  the  other  act  a  negligent  one, — both  acts  sine  qud  non 
the  accident ;  and  further,  that  the  act  which  is  innocent 
in  the  sense  that  it  cannot  be  complained  of  by  the  other 
party,  might  well  be  a  negligent  act  with  reference  to  a 

(0  Catwdl  V.  WoHh,  5  E.  &  B.  849  ;  26  L.  J.  Q.  B.  121  ;  4  W.  R. 
231  ;  Stuart  ▼.  Ikans,  ante,  p.  43  ;  and  remarks  of  Smitu,  J.,  in 
Wehlin  Y.  Ballard,  ante,  p.  160  ;  and  of  Channell,  B.,  in  Brittan  v. 
Orrat  Western  Cotton  Co,,  L.  R.  7  Exch.  188. 
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dnty  owed  to  third  parties,  or  with  reference  to  a  state  of 
circumstances  other  than  those  which  led  up  to  the  accident. 

Although  not  distinctly  stated,  the  decision  in  the  case 
of  Greenland  v.  Chaplin  (w)  appears  to  have  been  based 
upon  this  principle.  The  plaintiff  was  at  the  time  of  the 
accident  standing  upon  a  steamboat,  at  a  part  where  he 
had  no  right  to  be,  and  where,  had  he  not  been,  the  injury 
would  not  have  happened  to  him  :  the  injury  was  caused 
by  another  steamboat  negligently  running  into  the  one 
upon  which  the  plaintiff  was  standing.  The  judge  directed 
the  jury  that  if  the  accident  arose  from  the  plaintiff  being 
in  the  part  of  the  vessel  where  he  ought  not  to  have  been 
they  should  find  for  the  defendant.  Upon  application  for 
a  new  trial,  the  same  judge  who  gave  this  direction, 
expressed  his  opinion  that  his  ruling  at  the  trial  was 
incorrect,  saying,  "  I  think  that  where  the  negligence  of 
the  party  injured  did  not  in  any  degree  contribute  to  the 
immediate  cause  of  the  accident,  such  negligence  ought 
not  to  be  set  up  as  an  answer  to  the  action."  It  would, 
we  think,  have  been  more  correct  to  have  said  "  where  the 
negligence  "  of  the  party  injured  did  not  consist  in  the 
breach  of  any  duty  owed  to  the  defendant,  such  negligence 
ought  not  to  be  set  up  as  an  answer  to  the  action." 

Of  course  the  negligence  relied  upon  to  disentitle  the 
plaintiff  from  recovering  must  be  appreciable  in  degree. 
"  De  mimmis  lex  non  curat J*^  As  on  the  one  hand,  a  mere 
scintilla  of  negligence  is  not  sufficient  to  fix  a  defendant 
with  liability,  so  on  the  other  a  scintilla  of  contributory 
negligence  does  not  disentitle  a  plaintiff  to  recover.  Really 
this  amounts  to  saying  that  the  act  relied  upon  is  not  a 
negligent  one,  bearing  in  mind  the  manner  in  which  the 
word  '*  negligence  "  has  been  defined. 

Is  there  then  a  rule  which  can  be  laid  down  as  to  what 
is  contributory  negligence  in  a  plaintiff,  which  can  be 
reconciled  with  the  principles  which  we  have  stated  ?  We 
think  there  is,  and  venture  to  state  it  thus  : 

1/  the  act  relied  upon  was  a  negligent  one  in  the  sense  in 

(u)  5  Ezch.  243  ;  19  L.  J.  Exch.  298. 
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which  we  have  explained  negligence^  if  the  negligence  was 
appreciable  in  extent^  and  was  negligence  with  reference  to 
the  circumstances  of  the  accident^  and  was  negligence  uoithout 
which  the  accident  tvould  not  have  happened^  and  the  defen- 
dant lias  had  no  reasonable  opportunity  of  avoiding  such 
negligent  act,  such  act  is  contributory  negligence^  and  a 
plaintiff  guilty  of  the  same  is  precluded  from  recovering 
from  the  defendant. 

Ne^genoe  of  ohildren,  when  deemed  contributory 
ne^li^ence. — Again,  it  is  necessary  to  bear  in  mind  that 
what  may  amount  to  contributory  negligence  in  adults, 
may  not  be  so  regarded  in  the  case  of  children. 

In  the  case  of  Gardner  v.  Grrace  («),  Channbll,  B., 
says  "  the  doctrine  of  contributory  negligence  does  not 
apply  to  an  infant  of  tender  age."  This  is  a  general 
statement,  and,  like  most  statements  of  the  description,  is 
probably  too  wide. 

In  Lynch  v.  Nurdin  (y),  a  child  of  seven  years  old,  who 
got  into  a  cart  negligently  left  unattended,  and  was  injured, 
was  held  entitled  to  recover,  although  such  act  on  the 
part  of  the  child  was  clearly  a  trespass,  and  would  have 
been  contributory  negligence  in  a  person  of  mature 
years. 

But  this  case  cannot  be  reconciled  with  the  cases  of 
Mangan  v.  Atherton  {z)  and  Huglies  v.  Macjie  (a),  in  both 
of  which  cases  children  of  very  tender  age  were  held  not 
entitled  to  recover  for  injury  on  the  ground  that  they  had 
interfered  with,  in  one  case,  a  machine,  and  in  the  other 
a  shutter,  which  had  been  negligently  left  in  the  public 
streets  by  the  defendant. 

These  cases,  however,  can  hardly  now  be  said  to  be 
authorities.  At  all  events  later  cases  do  not  support  the 
proposition  on  which  these  appear  to  have  been  founded, 
that  a  defendant,  himself  guilty  of  a  breach  of  duty  owed 

(a?)  1  F.  &  F.  359. 

(y)  1  Q.  B.  29. 

(z)  L.  R.  ]  Exch.  239  ;  35  L.  J.  Exch.  161 ;  14  L,  T,  (N.s.)  411. 

(a)  2  H.  &  C.  744  :  33  L.  J.  Exch.  177. 


174     DOCTRINB  OF  CONTRIBUTORY  NEGLIGENCE. 

to  children,  is  justified  in  assaming  that  the  same  standard 
of  care  must  be  exacted  from  children  as  from  adults.  Put 
in  another  way,  we  think  the  question  wliich  must  be  applied 
to  ascertain  whether  children  and  persons  of  immature 
judgment  have  been  guilty  of  contributory  negligence  is 
this  ;  has  such  child  or  person  of  immature  judgment  done 
or  omitted  anything  which  it  is  unreasonable  to  expect 
such  a  child  or  person  to  have  done  or  omitted  ? 

This  seems  to  have  been  the  decision  in  the  case  of 
Jewson  V.  Gaiii  (ft),  where  a  little  girl  recovered  damages 
from  the  defendants  for  their  negligence  in  erecting  an 
unsafe  barrier  to  their  cellar,  where  some  painting  was 
being  carried  on,  although  the  child  was  somewhat  negli- 
gently leaning  against  the  barrier. 

Also,  in  a  more  recent  case  of  Crocker  v.  Banks  (c), 
which  was  an  action  under  the  Employers'  Liability  Act 
by  a  girl  aged  seventeen,  who  was  employed  in  a  mineral 
water  manufactory,  and  was  injured  by  the  bursting  of  a 
soda  water  bottle,  she  having,  as  was  alleged  by  the  defen- 
dant, contributed  to  the  accident  by  neglecting  to  wear  the 
mask  which  was  provided.  The  girl  swore  she  did  not 
know  of  the  danger  at  the  particular  time.  The  Court  of 
Appeal  held  that  it  might  not  be  negligence  in  a  girl  of 
her  age  not  to  appreciate  the  danger  and  not  to  have  put 
on  the  mask. 

Negligence  by  identification. — On  the  other  hand,  som<^ 
cases  show  that  where  a  child  is  so  young  as  to  be  quite 
unable  to  exercise  care  or  judgment '  on  its  own  account^ 
and  is  in  charge  of  an  adult,  who  is  guilty  of  negligence, 
the  child  may  be  so  identified  with  the  negligence  as  to 
become  disentitled  to  recover. 

The  leading  case  on  this  point  is  Waite  v.  North  Eastern 
Rail.  Co.  (rf),  where  a  child  was  traveUing  in  charge  of  it& 
gnmdmother,  and  was  injured  whilst  being  taken  across 

(J)  2  T.  L.  R.  441. 

Ip)  4  T.  L.  R.  324.    See  also  Dudman  t.  I^orth  London  Rail,  A*., 
2  T.  L.  R.  866. 

Qd)  4  E.  B.  &  E.  719  ;  28  L.  J.  Q.  B.  268. 
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the  line.  The  jury  fonnd  that  both  the  company  and  the 
grandmother  were  gnilty  of  negligence.  The  child  was  of 
course  guilty  of  none.  It  was  held  by  the  Exchequer 
Chamber  that  the  child  could  not  recover,  the  negligence 
of  the  grandmother  being  by  identification  attributable  to 
the  child  (e). 

Notwithstanding  what  was  said  by  Brett,  M.R.,  in 
Davey  v.  London  and  South  Western  Rail.  Co,  (/),  to  the 
effect  that  a  plaintiff  in  an  action  of  negligence  had  to 
prove  two  things,  viz.,  that  the  defendjint  had  been  guilty 
of  negligence  and  that  he,  the  plaintiff,  had  not  been  guilty 
of  any  negligence  on  his  part,  it  may  now  be  regarded  as 
settled  that  the  onus  of  proving  that  a  plaintiff  has  ,been 
guilty  of  contributory  negligence  rests,  in  the  first  instance, 
upon  the  defendant.  It  may  happen  that  this  onus  may 
be  shifted  on  to  the  plaintiff,  and  even  by  him  in  turn 
back  again  upon  the  defendant  during  the  progress  of  the 
trial  (J). 

Contributory  negligenoe  of  third  party. — Although 
a  defendant  may  set  up  the  plaintiflPs  contributory  negli- 
gence as  an  answer  to  the  action  brought  against  him, 
yet  he  cannot  set  up  the  contributory  negligence  of  any 
third  person.  In  other  words,  assuming  the  defendant  to 
have  been  guilty  of  negligence  without  which  the  accident 
to  the  plaintiff  would  not  have  occurred,  it  is  no  answer 
for  him  to  say  that  but  for  the  negligence  of  someone  else 
the  accident  would  not  have  occurred. 

If  a  plaintiff  has  been  injured  by  the  combined  negli- 
gence of  two  persons  he  may  sue  both  or  either.  If,  when 
one  of  the  persons  was  sued  he  was  entitled  to  say  that  the 
accident  would  not  have  occurred  but  for  the  negligence 
of  the  other,  the  same  defence  could  be  set  up  by  the 

(e)  In  the  case  of  The  Bernina,  13  App.  Cas.  1  ;  57  L.  J.  (Probate)  65, 
the  whole  qaedtlon  of  negligence  bj  identification  was  re-cousidered,  and 
the  dfHrtriae  overrnled,  so  far  as  it  **  identifies  "  trayellere  with  the  public 
vehicles  on  which  they  travel.  It  mnst  be  tiUcen  to  throw  some  amount  of 
doabt  on  the  above  case. 

(/)  Jnte,  p.  170. 

(y)  See  Wakelin  v.  London  a  nd  South  Went  em  Rail,  Ci'.,  1 2  App.  Cas.  41 ; 
.->6  U  J.  Q.  B.  229. 
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other,  and  the  result  would  be  that  a  plaintiff  injured  by 
the  combined  negligence  of  the  two  would  have  no  remedy 
against  either  (A). 


Statutory  Negligence  under  the  Employers' 

Liability  Act. 

In  addition  to  the  defence  of  contributory  negligence  at 
common  law,  the  legislature  has  declared  in  the  Employers' 
Liability  Act  itself  that  contributory — or,  perhaps,  more 
correctly,  statutory  —  negligence  of  the  kind  therein 
specified  shall  be  an  absolute  bar  to  a  workman's  right  to 
recover. 

The  words  creating  this  disability  are  contained  in  the 
third  sub-section  of  section  2  of  the  Act,  which  says  that 
a  workman  shall  not  recover  under  the  Act — 

"  In  any  case  wliere  the  workman  knew  of  the  defect 
or  negligence  which  caused  his  injury,  and  failed  within 
a  reasonable  time  to  give,  or  cause  to  be  given,  informor- 
tion  thereof  to  the  employer  or  some  person  superior  to 
him^lf  in  the  service  of  the  employer,  unless  he  was 
aware  that  the  employer  or  such  superior  already  knew 
of  the  said  defect  or  negligence" 

Must  know  of  defect  or  negligenoe.  —  It  is  easy  to 
understand  that  a  workman  may  be  acquainted  with  a 
defect, — say,  in  machinery, —  of  which  his  employer,  with- 
out negligence,  may  be  in  absolute  ignorance.  If  such  is 
the  case,  and  the  workman  knows,  or  should,  having  regard 
to  his  duties  or  his  skill,  have  known,  that  the  defect  may 
at  any  time  lead  to  an  accident,  with  attendant  consequences 
serious  to  himself,  and  he  neglects  to  inform  of  this  defect, 
the  blame  undoubtedly  rests  entirely  with  himself. 

But  it  is  not  so  easy  to  understand  in  what  sense  the 

(/(.)  See  as  to  this,  the  jndgment  delivered  by  Lord  Esheb,  in  TJie 
Bernina^  ante,  p.  175.    See  also  the  cases  of  Burrows  v.  March  Oat  Co^ 
L.  R.  7  Exch.  96  ;  Ahhoti  v.  MacjU,  2  H.  &  C.  744  ;  33  L.  J.  Exch.  177 
Harrison y.  Great  NoHhern  Rail,  Co.,  3  H. &  C.  231 ;  33  L.  J.  Exch.  266 
Ilorwell  V.  London  Omnibus  Co.,  2  Exch.  Div.  365  ;  Clarke  y.  Clianihers 
3  Q.  B.  D.  327  ;   Engelhart  v.  Farrant  4*  Co,,  66  L.  J.  Q.  B.  122 
McDotoall  T.  Great  Western  Rail,  Co,,  [1902]  1  K.  B.  618. 
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words  "  knew  of  the  negligence  which  caused  his  injury  " 
may  be  interpreted. 

The  particular  act  of  negligence  of  ^Hhe  person  with 
superintendence  entrusted  to  him,"  for  whose  negligence 
the  employer  is  responsible,  probably  occurs  almost  con- 
temporaneously with  the  injury  which  it  causes ;  and  thus, 
in  few  cases  will  the  workman  have  the  opportunity  of 
complaining  of  that  act  of  negligence.  But,  of  course, 
it  may  happen  that  such  person  may  have  been  guilty  of 
negligence  on  former  occasions  to  the  knowledge  of  the 
workman,  which  negligence,  however,  did  not  result  in 
injury.  Ought  the  workman,  then,  to  have  complained  to 
the  employer  at  once,  and  is  a  workman  who  has  known  of 
such  negligence  thenceforward  disentitled  to  recover,  in 
case  he  should  suffer  injury  from  the  subsequent  negligent 
acts  of  the  same  person  ?  True,  the  Act  uses  the  words 
"  the  negligence  which  caused  his  injury,"  but  would  it 
not  be  open  to  contention  that  habitual  negligence  in  the 
person  entrusted  with  superintendence,  of  which  the  work- 
man is  aware,  and  which  continually  renders  his  employ- 
ment dangerous,  is  covered  by  these  words — for  may  not 
such  negligence  be  said  to  be  continuing  negligence  ? 

In  such  cases  probably  much  would  depend  upon  the 
degree  and  frequency  of  the  negligence  of  which  the 
person  who  caused  the  injury  had  been  guilty  upon  former 
occasions. 

The  obligation  is  by  the  Act  only  imposed  upon  the 
workman  of  giving  notice  of  defects,  or  negligence,  which, 
if  allowed  to  continue,  may  be  reasonably  likely  to  cause 
injury  to  himself ;  he  is  not  by  the  Act  made  an  inspector 
either  of  his  employer's  works,  plant,  or  employes. 

When  must  notice  of  defect  or  negligence  be  giyen  ? 

— If  a  workman  knows  of  a  defect,  or  of  negligence,  likely 
to  occasion  him  injury,  he  must  give  notice  thereof  '''within 
a  reasonable  time" 

With  respect  to  giving  notice  of  a  defect^  the  words 
^*  within  a  reasonable  time,"  would  probably  be  held  to 
mean  the  first  reasonable  opportunity  after  the  knowledge 


X.L. 
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came  to  him.  But  the  question  arises  in  the  same  way  as 
before,  as  to  what  is  a  ^treasonable  time^^  within  which 
the  workman  should  give  notice  of  general  negligence  of 
character^  in  the  person  for  whose  negligent  acts  the 
employer  is  to  be  held  responsible. 

The  notice  required  by  the  Act  need  not  be  given  by 
the  workman  personally,  or  to  the  employer  personally. 
He  may  "  give  or  cause  it  to  he  given  "  to  the  employer,  or 
"  give  or  cause  it  to  be  given  "  to  "  some  person  superior  to 
himself  in  the  service  of  the  employer." 

Previously  to  the  Act,  an  employer  was  not  fixed  with 
knowledge  of  negligence,  by  such  negligence  having  been 
told  to  his  foreman  (i). 

^*  Person  superiop  to  himself." — The  requirement  of 
the  Act,  however,  is  satisfied  if  the  notice  is  given  by  the 
workman  to  "  some  person  superior  to  himself  in  the  service 
of  the  employer^^  although  such  notice  never  reaches  the 
employer. 

This  expression  is  ambiguous,  for  one  workman  may  be 
superior  to  another,  in  being  employed  in  a  higher  class  of- 
work,  or  in  being  paid  higher  wages,  yet  it  could  hardly 
be  argued  that  the  giving  notice  to  a  person,  superior  in 
such  respects,  was  necessarily  a  compliance  with  the 
requirement  of  the  Act. 

Again,  one  workman  may  be  clearly  superior  to  another 
in  the  employment,  but  his  duties  may  be  confined  to  an 
entirely  distinct  branch  of  work,  and  may  be  totally  un- 
connected with  the  defed*  or  negligence  of  which  notice  is 
given  to  him.  Surely,  in  this  case  again,  the  employer 
would  not  be  held  to  be  affected  by  such  a  notice. 

The  sub-section  would  have  been  more  plainly  expressed 

thus : 

To  the  employer,  or  some  person  entrusted  with 

any  duties  of  superintendence  in,  or  over,  that  depart- 
ment in  which  the  defect  or  negligence  existed, 
whether  such  superintendent  be  ordinarily  engaged 
in  manual  labour  or  not,  unless  the  injured  person 
should  himself  perform  duties  of  superintendence,  in 

{%)  Smith  V.  Howard,  22  L.  T.  (N.S.)  180. 
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which  case  such  person  must  give  notice  to  the 
employer,  or  to  a  person  entrusted  with  any  superin- 
tendence over  himself. 

Unless  aware  that  defect,  etc.,  already  known. — The 

workman,  it  will  be  further  noticed,  must  give  this  notice  : 
"  unless  he  was  aware  that  the  employer  or  such  superior 
already  knew  of  such  defect  or  negligence." 

There  are  two  possible  meanings  to  these  words.  The 
first  is,  that  the  workman,  although  in  default,  may 
recover  if  a^  a  fact  the  employer  or  superior  did  know  of 
the  defect  or  negligence  of  which  it  was  the  workman's 
duty  to  complain  :  the  other  is,  that  the  fact  whether  or 
not  the  employer  or  superior  knew  is  immaterial  if  the 
workman  was  not  aware  that  they  knew. 

We  think  the  Act  means,  what  it  appears  to  us  plainly 
to  say,  viz.,  that  the  workman  shall  not  recover  unless 
he  was  aware  that  the  employer  or  superior  knew  of  the 
defect  or  negligence.  It  must  be  remembered  that  this  is 
a  statutory  disability  of  an  unusual  kind,  imposed,  we 
think,  in  the  interests  of  the  whole  of  the  workmen.  It 
may  well  be  that  the  legislature  intended  that  this  statutory 
duty  imposed  upon  the  workmen  in  an  employment,  for 
the  purposes  of  their  common  safety,  should  be  strictly 
carried  out,  and  that  the  punishment  for  a  failure  to 
perform  it  should  be  certain. 

When  a  workman  has  failed  to  give  notice  of  a  defect, 
or  of  negligence,  which  afterwards  occasions  him  injury, 
he  must  show  that  either  the  employer  or  the  workman 
superior  to  himself  had  actual  or  constructive  notice  thereof, 
and  that  he  was  aware  of  this  fact. 

It  will  always  be  a  course  attended  with  risk,  for  the 
workman  who  has  omitted  to  give  notice  of  defect  or 
negligence,  to  rely  upon  the  defence  that  he  was  aware 
that  the  employer  or  superior  workmen  already  knew  it ; 
for,  however  fully  he  may  prove  that  he  believed  this  to 
have  been  the  case,  and  however  reasonable  that  belief 
may  have  been,  he  runs  great  risk  if  such  knowledge  did 
not  as  a  fact  exist. 
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If  it  IS  wished  to  rely  upon  a  superior  workman 
knowing  of  the  defect  or  negligence,  we  think  such  person 
must  be  a  superior  in  the  sense  which  we  have  before 
stated,  viz.,  he  must  have  some  duties  of  superintendence 
over  the  workman,  or  in,  or  over  the  department  in  which 
the  defect  or  negligence  exists,  subject  to  the  exception 
stated  in  case  the  workman  injured  should  himself  fulfil 
duties  of  superintendence. 

Notwithstanding  the  importance  of  this  sub-section, 
there  has  been  no  decision  of  the  High  Court,  so  far  as  we 
are  aware,  upon  it.  Although  it  has  often  been  relied 
upon  as  a  defence  in  actions  brought  under  the  Act  in  the 
county  courts,  we  are  not  ourselves  aware  of  any  case 
where  the  defence  has  been  successful.  The  reason  for 
this  may  be  the  natural  reluctance  which  a  court  or  jury 
would  (eel  to  deprive  a  workman  of  damages  to  which  he 
was  otherwise  entitled,  upon  the  ground  alone  that  he  had 
not  complied  with  a  very  stringent  provision  of  a  statute, 
with  which  provision  he  was  probably  unacquainted. 

To  endeavour  to  sum  up  what  has  been  said  upon  this 
section  of  the  Act :  If  a  workman  knows  of  a  defect,  he 
must  inform  thereof  at  once,  and  can  only  excuse  his 
failure  to  do  so  by  showing  that  the  employee^  or  a  person 
with  superintendence  over  himself,  or  in,  or  over  the 
department  where  the  defect  was,  actually  knew  of  the 
same  already,  and  that  he  (the  workman)  knew  that  the 
superior  had  such  knowledge. 

Of  negligence,  the  consequences  of  which  have  not 
already  happened,  and  which  may  still  be  averted,  he 
must  inform  at  once,  and  of  general  negligence  of  character^ 
he  should  complain  as  soon  as  it  becomes  so  great  as 
to  materially  increase  his  risks  in  his  employment ;  and 
in  both  cases  the  notice  i^hould  be  given  either  to  the 
employer  himself,  or  to  a  "workman,  "superior"  in  the 
sense  which  we  have  indicated. 

If  he  does  give  the  notice  himself,  he  must  prove 
that  he  caused  it  to  be  given,  i.^.,  that  it  actually  was 
given. 
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GENERAL  SCHEilj;-  OF  THE  ACTS. 

In  the  absence  of  contractual  relationship  the  law  has 
heretofore  never  imposed  liability  upon  one  person  to 
make  compensation  to  another  for  personal  injury^  except 
in  cases  where  the  injury  was  due  to  some  breach  of 

e.l.  o 
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duty  on  the  part  of  the  person  occasioning  it,  or  on  the 
part  of  his  agents  or  servants. 

The  Workmen's  Compensation  Acts  of  1897  and  1900 
are  based  upon — and  introduce — a  new  and  somewhat 
startling  principle.  By  these  Acts  an  employer  is,  for 
the  first  time,  made  liable  to  compensate  his  workmen 
for  injuries,  quite  irrespective  of  the  consideration 
whether  or  not  either  he,  or  anyone  for  whose  acts  he 
is  in  law  liable,  has  committed  any  breach  of  duty  to 
which  the  injury  is  attributable. 

The  Acts  make  him  an  insurer  of  his  workmen 
against  the  loss  caused  by  injuries  which  may  happen  to 
them  whilst  engaged  in  his  work.  This  insurance  is 
limited  in  extent,  but,  subject  to  one  exception,  quite 
irrespective  of  cause. 

His  liability  is  declared  in  all  cases  where  it  could 
have  been  previously  enforced,  and  now  further  includes 
all  injuries  caused  by  misadventure,  by  negligence  of 
workmen  for  whose  acts  the  employer  was  not  previously 
responsible,  and,  in  most  cases,  by  the  negligence  of  the 
injured  workman  himself. 

General  Effect  of  the  Acts. 

Stated  broadly,  every  employer  to  whom  the  Work- 
men's Compensation  Act,  1897,  applies  has,  from 
July  1st,  1898,  become  liable  to  pay  the  compensation 
given  by  the  Act  to  any  one  of  his  workmen  who  suffers 
personal  injury  by  accident  arising  out  of  and  in  the 
course  of  his  employment  at  or  near  the  locality  where 
the  work  is  being  carried  on.  By  the  Amendment  Act 
of  1900  (which,  however,  came  into  force  on  July  1st, 
1901  (a) )  this  obligation  is  extended  to  the  employers 
of  workmen  engaged  in  agriculture  as  defined  in  that  Act* 

The  one  exception  referred  to  above,  is  where  the 
injury  was  caused  by  the  serious  and  wilful  misconduct 
of  the  workman  injured.  In  this  case  alone  is  the 
compensation  to  be  disallowed.     (Section  1  (c).) 

(«)  63  &  64  Vict.  c.  22. 
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All  former  Rights  Reserved. 

The  Employers'  Liability  Act,  1880  (i),  is  not  repealed, 
but  is  to  exist  side  by  side  with  the  present  Acts.  Indeed, 
none  of  the  liabilities  imposed  by  law  upon  employers  are 
abrogated  by  the  Workmen's  Compensation  Acts,  and 
all  the  previously  existing  rights  of  workmen  founded 
either  upon  common  law  or  statute,  are  preserved  to  them. 
(Section  1  (b).) 

The  new  liability  will  often  overlap  the  old,  thus 
giving  a  choice  of  remedies  to  the  workman.  He  is 
not  thus  enabled  to  obtain  a  double  compensation,  nor, 
as  will  be  hereafter  pointed  out,  will  he  be  able  to  prose- 
cute his  remedies  alternatel3\  The  Act  of  1897  was 
passed  as  a  tentative  Act.  It  was  founded  upon  the 
German  system  of  insurance  against  accidents,  although 
it  is  by  no  means  identical  with  that  system.  Its  exten- 
sion to  workmen  in  agriculture  is  doubtless  but  a  step 
towards  some  final  scheme  for  the  inclusion  of  all  work- 
men. As  we  have  said  (antey  p.  2),  the  principle  upon 
which  it  is  founded  is  admittedly  illogical.  It  is  not  of 
general  application ;  but  applies,  in  accordance  with  no 
fixed  rule,  to  the  specified  employments  alone  (c). 

Compensation  obtained  by  A^rbitration. 

No  action  at  law  can  be  brought  to  obtain  the  com- 
pensation recoverable  under  the  Act,  but  in  place  thereof 
is  substituted  a  kind  of  quasi'legSLl  arbitration,  placed 
in  the  hands,  sometimes  of  laymen  and  sometimes  of 
lawyers,  regulated  in  the  County  Courts  by  Rules  framed 
under  the  Act.  An '  appeal  from  the  arbitrator  upon 
points  of  law  to  the  County  Court  Judge,  and  from  the 
County  Court  Judge  to  the  Court  of  Appeal  is  given  (d). 

{b)  43  k  44  Vict.  c.  42. 

(c)  Note. — In  the  following  pages,  by  the  expression  **the  Act"  is 
meant  the  Workmen's  Compeosation  Act  of  1897.  The  Workmen's  Com- 
pensation Act  of  1900  will  be  separately  dealt  with.     See  Chap.  XII. 

(d)  This  is  the  effect  of  section  1,  read  with  clauses  1  and  4  of  the 
Second  Schedule. 

o  2 
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Contracting  out  of  the  Act  is  forbidden,  except  in  the 
one  case  of  the  substitution  therefor  of  a  scheme  of 
compensation,  approved  by  Government  authority,  as 
not  less  favourable  to  the  workman  than  the  provisions 
of  the  Act.     (Section  3  (1).) 

An  attempt  is  also  made  to  obviate  the  hardship  often 
resulting  to  workmen  from  the  custom  of  contracting 
and  sub-contracting,  by  fixing  the  liability  to  pay  the 
compensation  given  by  the  Act  to  the  workmen  injured 
in  the  course  of  carrying  out  such  contract  or  sub- 
contract, in  the  first  instance,  upon  the  undertaker 
responsible  for  the  whole  work. 

Such  is,  in  bare  outline,  the  scheme  of  the  principal 
Act.  Its  general  features  and  intent  are  clear,  but, 
owing  partly  to  the  vagueness  of  the  wording,  partly  to 
its  partial  application  and  to  the  novelty  and  involved 
nature  of  the  machinery  by  which  it  is  to  be  worked, 
many  diflScult  questions  have  already*  arisen,  and  will 
doubtless  yet  arise  upon  the  various  clauses,  necessi- 
tating many  decisions  of  the  Courts.  Where  judicial 
interpretation  has  not  yet  been  given,  it  is  only  possible, 
by  close  scrutiny  and  comparison,  both  of  the  wording 
of  the  Act  itself,  and  of  the  rules  made  thereunder,  to 
endeavour  to  anticipate  such  difficulties;  to  indicate, 
where  possible,  how  they  may  be  avoided ;  and  to  show, 
for  the  assistance  of  those  who  may  be  interested,  whether 
engaged  in  prosecuting  or  resisting  claims  under  the  Act, 
the  points  which  demand  consideration,  and  the  method 
in  which  they  should  proceed. 

(For  text  of  both  Acts,  see  Appendix  M.,  and  for 
Bules  and  Forms  made  to  regulate  the  procedure  there- 
under, see  Appendix  N.  These  rules  are  hereafter 
cited  as  W.  C.  R.,  with  the  number  of  the  rule 
referred  to.) 


CHAPTER  I. 

The  Employments  to  which  the  Act  applies. 

The  Workmen's  Compensation  Acts,  1897  and  1900, 
are  applied  to  certain  defined  industries  only.  It  is  enacted 
by  section  1  (1)  of  this  principal  Act  as  follows  : — 

Section  (1) :  "  If  in  any  employment  to  which 
this  Act  applies  personal  injury  by  accident  arising 
out  of  and  in  the  course  of  the  employment  is 
caused  to  a  workman,  his  employer  shall,  subject 
as  herein-after  mentioned,  be  liable  to  pay  com- 
pensation in  accordance  with  the  First  Schedule  to 
this  Act." 

The  principal  Act  applies  alone  "  to  employment  .  .  . 
on  or  in  or  about — 

(a)  A   RAILWAY. 

(b)  A   FACTORY. 
(C)    A   MINE. 

(d)  A   QUARRY. 

(e)  AN    ENGINEERING   WORK; 

(f)  A     BUILDING     WHICH     EXCEEDS     THIRTY     FEET     IN 

HEIGHT,  AND  IS  EITHER  BEING  CONSTRUCTED 
OR  REPAIRED  BY  MEANS  OF  SCAFFOLDING,  OR 
BEING  DEMOLISHED,  OR  ON  WHICH  MACHINERY 
DRIVEN  BY  STEAM,  WATER,  OR  OTHER  MECHANI- 
CAL POWER,  IS  BEING  USED  FOR  THE  PURPOSE 
OF   THE  CONSTRUCTION,  REPAIR,  OR  DEMOLITION 

THEREOF.'*     (Section  7  (1).) 
The  Act  of  1900  has  added— 

(g)  AGRICULTURE. 
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DEFINITION   OF  EMPLOYMENT. 

The  definition  of  the  various  einploj^ments  ahove 
enumerated  is  defined  in  section  7  (2)  of  the  principal 
Act  and  sections  1  and  3  of  the  Workmen's  Compensation 
Act,  1900. 

By  section  7  (2)  of  the  principal  Act — 

"  Railway "  means  the  railway  of  any  railway 
company  to  which  the  Regulation  of  Railways 
Act,  1873,  applies,  and  includes  a  light  railway 
made  under  the  Light  Railways  Act,  1896 ;  and 
"  railway  "  and  "  railway  company  "  have  the 
same  meaning  as  in  the  said  Acts  of  1873  and 
1896: 

"  Factory "  has  the  same  meaning  as  in  the 
Factory  and  Workshop  Acts,  1878  to  1891,  and 
also  includes  any  dock,  wharf,  quay,  warehouse, 
machinery,  or  plant,  to  which  any  provision  of 
the  Factory  Acts  is  applied  by  the  Factory 
and  Workshop  Act,  1895,  and  every  laundry 
worked  by  steam,  water,  or  other  mechanical 
power  (a) : 

**  Mine  "  means  a  mine  to  which  the  Coal  Mines 
Regulation  Act,  1887,  or  the  Metalliferous  Mines 
Regulation  Act,  1872,  applies  : 

**  Quarr}' "  means  a  quarry  under  the  Quarries  Act, 
1894  : 

**  Engineering  work  **  means  any  work  of  construc- 
tion or  alteration  or  repair  of  a  railroad,  har- 
bour, dock,  canal  or  sewer,  and  includes  any 
other  work  for  the  construction,  alteration,  or 
repair  of  which  machinery  driven  by  steam, 
water,  or  other  mechanical  power  is  used  : 

The  expression  "  agriculture "  includes  horti- 
culture, forestry,  and  the  use  of  land  for  any 
purpose  of  husbandry,  inclusive  of  the  keeping 
or  breeding  of  live  stock,  poultry,  or  bees,  and 

(a)  See  now  Factoiy  Act,  1901. 
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the  growth  of  fruit  and  vegetables.  (Workmen's 
Compensation  Act,  1900 ;  63  &  64  Vict.  c.  22, 
s.  1  (3).) 

Employment  is  by  the  '^  andertakers." — Before  con- 
sidering in  detail  each  of  the  above  descriptions  of  work, 
it  must  be  noticed  that  the  employment  is  to  be  by  the 
"  undertakers."  This  word  "  undertakers,"  used  as  a 
legal  term  to  denote  persons  with  legal  duties  and  responsi- 
bilities, is  new,  and  sounds,  upon  first  impression,  some- 
what odd.  The  meaning  of  the  word  is  defined  in  the 
principal  Act  (section  7  (2) )  as  follows  : — 

"  Undertakers  "  in  the  case  of  a  railway  means 
the  railway  company ;  in  the  case  of  a  factor}^ 
quarry,  or  laundry  means  the  occupier  thereof 
within  the  meaning  of  the  Factory  and  Work- 
shop Acts,  1878  to  1895  ;  in  the  case  of  a  mine 
means  the  owner  thereof  within  the  meaning  of 
the  Coal  Mines  Regulation  Act,  1887,  or  the 
Metalliferous  Mines  Regulation  Act,  1872,  as 
the  case  may  be ;  and  in  the  case  of  an  engineer- 
ing work,  means  the  person  undertaking  the 
construction,  alteration,  or  repair;  and  in  the 
case  of  a  building  means  the  persons  under- 
taking the  construction,  repair,  or  demolition. 
(Section  7  (2).) 

As  regards  "  agriculture,*'  the  "  undertaker  "  may  be 
said  to  be  the  person  who  occupies  land  for  the  purposes 
of  "agriculture,"  as  the  terra  is  defined  by  section  3  of 
the  Workmen's  Compensation  Act,  1900,  and  habitually 
employs  one  or  more  workmen  in  such  employment. 

It  is  sufficient  here  to  notice  that  the  word  "  under- 
taker "  has  a  wider  meaning  than  the  word  "  employer," 
and  will,  as  we  shall  see,  sometimes  include  persons 
who  would  not  be  covered  by  that  word.  Yet,  for 
the  purpose  of  paying  the  compensation  given  b}'  the 
Act,  the  undertaker  is  to  be  deemed  the  employer. 
(Section  7.) 
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(a.)  railway. 

Railway. — For  the  purposes  of  this  Act  the  word 
"  railway  "  means  any  railway  to  which  the  Regulation  of 
Railways  Act,  1873  (a)  applies,  and  also  includes  any 
railway  made  under  the  Light  Railways  Act,  1896  (/>). 

By  section  3  of  the  former  Act  a  "railway  company  " 
is  defined  as  including  "  any  person  being  the  owner  or 
lessee  of  or  working  any  railway  in  the  United  Kingdom 
constructed  or  carried  on  under  the  powers  of  any  Act  of 
Parliament." 

By  the  same  section  (section  3)  the  word  "railway" 
is  to  include  "  every  station,  siding,  wharf,  or  dock  of  or 
belonging  to  such  railway  and  used  for  the  purposes  of 
public  traflSc." 

No  definition  is  given  in  the  Light  Railways  Act  of  the 
term  "light  railway,"  but,  by  reference  to  the  Act,  it 
may  be  stated  to  be  one  constructed  by  authority  of  an 
order  obtained  from  the  commissioners  appointed  therein, 
and  confirmed  by 'the  Board  of  Trade. 

It  will  thus  be  seen  that  the  word  "railway"  in  the 
Workmen's  Compensation  Act  has  a  defined  meaning,  and 
is  not  used  in  its  popular  sense  as  in  the  Employers' 
Liability  Act,  1880,  see  ante,  p.  108. 

This  was  so  held  in  the  case  of  Tuimbull  v.  Lanibton 
CoUieries  (c).  The  applicant  claimed  compensation  in 
respect  of  the  death  of  a  workman  employed  at  the 
Lambton  collieries,  who  was  killed  whilst  driving  an 
engine  upon  the  Lambton  railway,  a  private  railway  about 
twelve  miles  in  length  which  connected  the  collieries  witli 
the  North-Eastern  Railway  Co.,  and  which  belonged  to 
the  respondents.  The  injury  occurred  on  the  railway 
about  three-quarters  of  a  mile  from  the  pit's  mouth.  It 
was  held  by  the  Court  of  Appeal  that  the  deceased  man 
was  not  employed  on,  in,  or  about  a  "railway"  within 
the    meaning   of   the   Workmen's    Compensation    Act, 

(a)  36  &  37  Vict.  c.  48. 

(b)  69  &  60  Vict.  c.  48. 

(c)  82  L.  T.  589  ;  16  T.  L.  R.  369  ;  64  J.  P.  404. 
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section  7  (2).  The  ground  of  this  decision  was  that  the 
railway  in  question  was  not  one  to  which  the  Regulation 
of  Railways  Act,  1873,  applied. 

The  question  as  to  what  is  employment  on,  in,  or  about 
ft  railway  arose,  in  a  peculiar  way,  in  a  case  of  Milner  v. 
Oreat  NoHhem  Railway  Co.  (d) .  A  barmaid  in  the  employ 
of  the  railway  company  was  injured  in  their  refreshment 
room  at  Peterborough  station,  by  reason  of  a  framed 
advertisement  falling  upon  her.  The  room  was  directly 
managed  by  the  railway  company,  and  the  only  entrance 
to  it  for  the  public  was  from  the  station  platform.  The 
barmaid  claimed  compensation  under  the  Workmen's 
Compensation  Act,  and  compensation  was  awarded  by 
the  County  Court  Judge.  On  appeal,  the  Court  of  Appeal 
decided  that  the  case  was  not  within  the  Act.  Section  8 
of  the  Regulation  of  Railways  Act,  1873,  incorporated  into 
the  Workmen's  Compensation  Act,  declares  that  the  term 
"railway"  is  to  include  every  station,  siding,  wharf,  or 
dock  of  or  belonging  to  a  railway  company,  and  used  for 
the  purposes  of  public  traffic. 

In  the  opinion  of  the  whole  of  the  Judges  of  the  Court 
of  Appeal  a  railway  refreshment  room  could  not  properly 
be  said  to  be  used  for  the  purposes  of  public  traffic,  nor 
could  every  part  of  a  station  be  held  to  be  included  within 
the  term  "  railway  "(e). 

In  the  case  of  Fullick  v.  Evans,  O'DonncU  d-  Co.  (J), 
it  was  decided  that  the  workmen  employed  by  contractors, 
who  were  engaged  in  erecting  signal  boxes  by  the  side  of 
a  new  railway,  were  employed  "on,"  **in,"  or  "about" 
a  railway  within  the  meaning  of  the  definition  given  in 
the  Act.  The  work  in  question  was  also  decided  to  come 
within  the  definition  of  "engineering  "  work.  See  post, 
p.  237. 

(d)  [1900]  1  Q.  B.  795  ;  69  L.  J.  Q.  B.  427  ;  82  L.  T.  187  ;  16  T.  L.  II. 
249. 

(«)  The  Court  was  inflnenced  in  this  case  by  the  judgments  in  the  case  of 
South' Eastern  JUiilway  Co.  v.  liailiray  Commissioners  f  6  Q.  B.  D.  686.  The 
reasoning  by  analogy  Irom  this  decision  does  not  appear  to  us  to  have  been 
quite  satisfactory. 

(/)  84  L,  T.  413 ;  17  T.  L.  R.  346. 


190  EMPLOYMENTS   TO   WHICH   THE   ACT   APPLIES. 

To  fix  a  railway  company  with  liability  under  the  Work- 
men's Compensation  Act,  the  accident  must  occur  "on," 
**  in,"  or  "  about "  the  railway  company's  own  premises. 
Wrigley  v.  Whittaker  dt  Sons  (g).     See  post,  p.  275. 

Soottish  oases. — The  case  of  The  Caledonian  Railway 
Co.  V.  Breslin  (h)  was  a  decision  of  the  Court  of  Session 
in  Scotland  as  to  the  meaning  of  the  term  "  railway  "  for 
the  purposes  of  the  Workmen's  Compensation  Act.  A 
smith}',  within  the  general  area  of  the  railway  company's 
premises,  separated  from  a  station  by  means  partly  of  a 
fence  composed  of  sleepers  and  partly  by  the  station  wall, 
was  used  for  the  purpose  of  shoeing  horses  belonging  to  the 
railway  companj'.  It  was  decided  that  a  workman  injured 
whilst  shoeing  a  horse  in  the  smithy  was  entitled  to 
recover  under  the  Workmen's  Compensation  Act,  upon  the 
ground  that  the  place  was  used  for  the  purposes  of  public 
traffic,  and  formed  part  of  a  railway  within  the  meaning  of 
section  3  of  the  Regulation  of  Railways  Act,  1878. 

In  Brodie  v.  North  British  liailivay  Co.  (i),  a  railway 
sen'ant  who  was  injured  upon  a  private  siding  three- 
quarters  of  a  mile  from  the  respondents'  line  was  held 
not  entitled  to  recover  compensation  under  the  Work- 
men's Compensation  Act.  The  grounds  on  which  the 
Court  of  Session  based  its  decision  were — (1)  that  the 
siding  where  the  accident  occurred  \vas  not  a  railway 
within  the  meaning  of  the  Regulation  of  Railways  Act, 
1878  ;  (2)  that  the  accident  did  not  occur  so  near  the 
respondents'  railwa}'  (which  was  a  railway  within  the 
meaning  of  the  Act)  as  to  be  capable  of  being  held  to 
have  occurred  "about"  the  railway. 

(b.)  FACTORY. 

Factory. — For  the  purposes  of  the  Workmen's  Com- 
pensation Act,  this  word  is  declared  to  have  the  same 
meaning  as  in  the  Factory  and  Workshop  Acts,   1878 

ig)  [1902]  A.  C.  299  ;  71  L.  T.  K.  B.  600;  86  L.  T.  775. 

{h)  2  F.  (5th  series)  1158. 

(0  3  F.  ^5lli  series)  75  ;  38  Sc.  L.  R  38. 
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to  1891  {j)y  and  is  further  to  include  "  any  dock, 
wharf,  quay,  warehouse,  machinery,  or  plant,  to  whicli 
any  provision  of  the  Factory  Acts  is  applied  by  the 
Factory  and  Workshop  Act,  1895,  and  every  laundry 
worked  by  steam,  water,  or  other  mechanical  power." 
(Section  7  (2).) 

The  whole  of  these  Factory  Acts  are  now  repealed  (with 
unimportant  exceptions)  by  the  Factory  and  Workshop 
Act,  1901,  1  Edw.  VII.  c.  22. 

By  virtue,  however,  of  the  operation  of  section  88  (1) 
of  the  Interpretation  Act,  1889  (52  &  58  Vict.  c.  68),  the 
the  meaning  of  the  term  "factoiy"  in  the  Workmen's 
Compensation  Act  must  now  be  considered  as  referring 
to   the   definition   given    in   this    consolidating  Act  of 

i90l(jOr). 

The  question  as  to  what  is  a  factory  for  the  purposes 
of  the  Workmen's  Compensation  Act,  is  one  of  the  most 
puzzling  matters  in  the  whole  Act,  and  requires  careful 
study.  It  has  already  engaged  the  attention  of  the 
Court  of  Appeal  on  many  occasions,  and  other  decisions 
involving  the  same  point  are  imminent.  The  difficulty 
arises  in  part  from  the  elaborate  definition  given  in  the 
various  Factory  Acts  (now  happily  consolidated  in  the 
Factory  Act,  1901),  but  more  especially  through  the 
inclusion  of  places  such  as  docks,  wharves,  quays,  and 
warehouses,  where  no  manufacturing  work  is  really  carried 
on,  but  which  are  to  be  deemed  "  factories  "  in  consequence 
of  the  application  to  them  by  section  23  of  the  Factor}' 
Act,  1895,  of  some  provisions  of  one  or  other  of  the 
Factory  Acts.  Nor  is  this  the  worst  misnomer,  for  plant 
or  machinery,  though  quite  unconnected  with  purposes 
of  manufacture,  and  in  no  way  associated  with  an}'  place 
or  building  where  manufacture  is  carried  on,  may  itself 

0")  41  Vict.  c.  16  ;  46  &  47  Vict.  c.  53  ;  62  &  53  Vict.  c.  62  ;  54  &  55 
Vict.  c.  75. 

(Xf)  Section  38(1)  of  tho  Interpretation  Act  is  as  follows: — **  Where 
this  Act  or  any  Act  passed  after  the  commencement  of  this  Act  repeals  and 
re-enacts  with  or  without  modification  any  provisions  of  a  fonner  Act, 
references  in  any  other  Act  to  the  provisions  so  repealed  shall,  nnlesii  the 
contrary  intention  appears,  be  construed  as  references  to  the  provisions  so 
re-enacted.** 
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become  a  factory.  Again,  machinery  within  a  factory 
may  have  to  be  treated  as  a  factor}',  so  that,  in  the  words 
of  Collins,  L.J.,  in  McNicholaa  v.  Dawson  (post,  p.  283), 
there  may  be  a  "factory  within  a  factory."  Fortunately 
no  necessity  any  longer  exists  in  this  connection  to  consider 
any  statute  other  than  the  Factory  Act,  1901. 

Definition  of  "Factory"  in  Faotory  Act,  1901.— By  the 

Factor}'  Act,  1901,  the  word  "factory"  is  to  include  textile 
and  non-textile  factories.  (Section  149.)  For  the  purpose 
of  the  Workmen's  Compensation  Act  no  distinction  need 
be  drawn  between  these  two  classes  of  factories,  for  they 
are  both  included.     (Section  149  (1).) 

The  following  places  now  fall  under  the  definition  of  the 
word  **  factor}'  '*  as  the  term  is  used  in  the  Workmen's 
Compensation  Act,  1897. 

Section  149  (1)  of  Factory  Act,  1901,  is  as  follows : — 

(1.)  Subject  to  the  provisions  of  this  section,  the 
following  expressions  have  in  this  Act  the  meanings 
hereby  assigned  to  them  ;  that  is  to  say : — 

The  expression  "  textile  factory  "  means — 

any  premises  wherein  or  within  the  close  or 
curtilage  of  which  steam,  water,  or  other 
mechanical  power  is  used  to  move  or  work  any 
machinery  employed  in  prepaiing,  manufactur- 
ing, or  finishing,  or  in  any  process  incident  to 
the  manufacture  of  cotton,  wool,  hair,  silk,  flax, 
hemp,  jute,  tow,  china-grass,  cocoa-nut  fibre,  or 
other  like  material,  either  separately  or  mixed 
together,  or  mixed  with  any  other  material,  or 
any  fabric  made  thereof  : 

Provided  that  print  works,  bleaching  and 
dyeing  works,  lace  warehouses,  paper  mills,  flax 
scutch  mills,  rope  works,  and  hat  works  shall 
not  be  deemed  to  be  textile  factories  : 

The  expression  "  non-textile  factory  "  means — 

(a)  any  works,  warehouses,  furnaces,  mills, 
foundries  or  i)laces  named  in  Part  One  of 
the  Sixth  Schedule  to  tliis  Act ;  and 
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(b)  an}^  premises  or  places  named  in  Part  Two 
of  the  said  schedule  wherein  or  within  the 
close  or  curtilage  or  precincts  of  which 
steam,  water,  or  other  mechanical  power  is 
used  in  aid  of  the  manufacturing  process 
carried  on  there ;  and 

(c)  any  premises  wherein  or  within  the  close  or 
curtilage  or  precincts  of  which  any  manual 
labour  is  exercised  by  way  of  trade  or  for' 
purposes  of  gain  in  or  incidental  to  any  of 
the  following  purposes,  namely — 

(i.)  the  making  of  any  article  or  of  part 

of  any  article  ;  or 
(ii.)  the  altering,  repairing,  ornamenting, 

or  finishing  of  any  article  ;  or 
(iii.)  the  adapting  for  sale  of  any  article, 

and  wherein  or  within  the  close  or  curtilage 
or  precincts  of  which  steam,  water,  or  other 
mechanical  power  is  used  in  aid  of  the 
manufacturing  process  carried  on  there. 

The  works,  etc.,  named  in  parts  1  and  2  of  the  6th 
schedule  to  the  Act  are  the  following  : — 

SCHEDULE   VI. 

List  of  Factories  and  Workshops. 

Part  I. 
Non-Textile  Factories. 

(1.)  '*  Print  Works,''— ''Fr'mt  works,"  that  is  to  say, 
any  premises  in  which  any  persons  are  employed  to  print 
figures,  patterns,  or  designs  upon  any  cotton,  lineD, 
woollen,  worsted,  or  silken  yarn,  or  upon  any  woven  or 
felted  fabric  not  being  paper  ; 

(2.)  ^^ Bleaching  and  Dyeing  WorJcs^ — "Bleaching  and 
dyeing  works,"  that  is  to  say,  any  premises  in  which  the 
processes  of  bleaching,  beetling,  dyeing,  calendering, 
finishing,  hooking,  lapping,  and  making  up  and  packing 
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any  yam  or  cloth  of  any  material,  or  the  dressing  or 
finishing  of  lace,  or  any  one  or  more  of  sach  processes,  or 
any  process  incidental  thereto,  are  or  is  carried  on  {k)  ; 

(3.)  "  Earthenware  Worksy  —  '*  Earthenware  works," 
that  is  to  say,  any  place  in  which  persons  work  for  hire 
in  making  or  assisting  in  making,  finishing,  or  assisting 
in  finishing,  earthenware  or  china  of  any  description, 
except  bricks  and  tiles  not  being  ornamental  tiles ; 

(4.)  "  Lurifer-match  Works.''' — "  Lucifer-match  works," 
that  is  to  say,  any  place  in  which  persons  work  for  hire  in 
making  lucifer  matches,  or  in  mixing  the  chemical  materials 
for  making  them,  or  in  any  process  incidental  to  making 
lucifer  matches,  except  the  cutting  of  the  wood  ; 

(5.)  "  Ferctission-co])  Works.*^ — ''  Percussion-cap  works," 
that  is  to  say,  any  place  in  whicli  persons  work  for  hire 
in  making  percussion  caps,  or  in  mixing  or  storing  the 
chemical  materials  for  making  them,  or  in  any  process 
incidental  to  making  percussion  caps  ; 

(6.)  "  Cartridge  Worksr^''  Cartridge  works,"  that  is 
to  say,  any  place  in  which  persons  work  for  hire  in 
making  cartridges,  or  in  any  process  incidental  to  making 
cartridges,  except  the  manufacture  of  the  paper  or 
other  material  that  is  used  in  making  the  cases  of  the 
cartridges ; 

(7.)  "  Paper-staining  Wrnks^ — "  Paper-staining  works," 
that  is  to  say,  any  place  in  which  persons  work  for  hire  in 
printing  a  pattern  in  colours  upon  sheets  of  paper,  either 
by  blocks  applied  by  hand,  or  by  rollers  worked  by  steam, 
water,  or  other  mechanical  power  ; 

(8.)  ^*  Fustian-cutting  Works,^'  —  "  Fustian  -  cutting 
works,"  that  is  to  say,  any  place  in  which  persons  work 
for  hire  in  fustian  cutting  ; 

(9.)  ''Blast  Furnaces:'— '' BlBLBt  furnaces,"  that  is  to 
say,  any  blast  furnace  or  other  furnace  or  premises  in  or 
on  which  the  process  of  smelting  or  otherwise  obtaining 
any  metal  from  the  ores  is  caiTied  on  ; 

(10.)  "  Copper  J/«7/s."— "  Copper  mills" ; 

(11.)  "Iron  Mills:' — ^'^Iron  mills,"  that  is  to  say,  any 
mill,  forge,  or  other  premises  in  or  on  which  any  process 
is  carried  on  for  converting  iron  into  malleable  iron, 

{k)  See  Bogers  v.  MancJiester  Central  Facking  Co,,  [1898]  1  Q.  B.  344 ; 
67  L.  J.  Q.  B.  810  ;  78  L.  T.  17  ;  46  W.  E.  850 ;  62  J.  P.  166. 
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steel,  or  tin  plate,  or  for  otherwise  making  or  converting 
steel; 

(12.)  '^Foundries.'' — "Foundries,"  that  is  to  say,  iron 
foundries,  copper  foundries,  brass  foundries,  and  other 
premises  or  places  in  which  the  process  of  founding  or 
casting  any  metal  is  carried  on  ;  except  any  premises  or 
places  in  which  such  process  is  carried  on  by  not  more 
than  five  persons  and  as  subsidiary  to  the  repair  or  com- 
pletion of  some  other  work  ; 

(13.)  ^' Metal  and  India-rubber  TTtw/c?."—-"  Metal  and 
india-rubber  works,"  that  is  to  say,  any  premises  in  which 
steam,  water,  or  other  mechanical  power  is  used  for 
mo\dng  machinery  employed  in  the  manufacture  of 
machinery,  or  in  the  manufacture  of  any  article  of  metal 
not  being  machinery,  or  in  the  manufacture  of  india- 
rubber  or  gutta-percha,  or  of  articles  made  wholly  or 
partially  of  india-rubber  or  gutta-percha  ; 

(14.)  ''Paper  i/iV/s."—*' Paper  mills,"  that  is  to  say, 
any  premises  in  which  the  manufacture  of  paper  is 
carried  on ; 

(15.)  ''Glass  Works.'' —''Ghsa  works,"  that  is  to  say, 
any  premises  in  which  the  manufacture  of  glass  is 
carried  on ; 

(16.)  "  Tobacco  Fadorksr—"  Tobacco  factories,"  that 
is  to  say,  any  premises  in  which  the  manufacture  of 
tobacco  is  carried  on  ; 

(17.)  "Letter-press  Printing  Works'' — "Letter-press 
printing  works,"  that  is  to  say,  any  premises  in  which 
the  process  of  letter-press  printing  is  carried  on ; 

(18.)  "Bookbinding  Works," — "Bookbinding  works," 
that  is  to  say,  any  premises  in  which  the  process  of  book- 
binding is  carried  on ; 

(19.)  "  Flax  Scutch  Mills:'— "F\&x  scutch  mills"  ; 

(20.)  "  Electrical  Stations."— "EleotTioBlstBttiouB,"  that 
is  to  say,  any  premises  or  that  part  of  any  premises  in 
which  electrical  energy  is  generated  or  transformed,  for 
the  purpose  of  supply  by  way  of  trade,  or  for  the  lighting 
of  any  street,  public  place,  or  public  building,  or  of 
any  hotel,  or  of  any  railway,  mine,  or  other  industrial 
undertaking. 

Note. — Electrical  stations  are  added  by  the  Factory  Act  of  1901. 
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Part  II. 

Non-Textile  Factories  and  Workshops. 

(21.)  ''Hat  Worksr—''  Hat  works,"  that  is  to  say,  any 
premises  in  which  the  manufacture  of  hats  or  any  process 
incidental  to  their  manufacture  is  carried  on  ; 

(22.)  "  Rope  Works:'—''  Rope  works,"  that  is  to  say, 
any  premises  being  a  ropery,  ropewalk,  or  rope  work,  in 
which  is  carried  on  the  laying  or  twisting  or  other  process 
of  preparing  or  finishing  the  lines,  twines,  cords,  or  ropes, 
and  in  which  machinery  moved  by  steam,  water,  or  other 
mechanical  power  is  not  used  for  drawing  or  spinning  the 
fibres  of  flax,  hemp,  jute,  or  tow,  and  which  has  no  internal 
communication  with  any  buildings  or  premises  joining  or 
forming  part  of  a  textile  factory,  except  such  communication 
as  is  necessary  for  the  transmission  of  power  ; 

(23.)  "  Bakehouses:^ — "  Bakehouses,"  that  is  to  say,  any 
places  in  which  are  baked  bread,  biscuits,  or  confectionery 
from  the  baking  or  selling  of  which  a  profit  is  derived  ; 

(24.)  "  Lace  Warelwuses:^ — "  Lace  warehouses,"  that 
is  to  say,  any  prenaises,  room,  or  place,  not  included  in 
bleaching  and  dyeing  works  as  hereinbefore  defined,  in 
which  persons  are  employed  upon  any  manufacturing 
process  or  handicraft  in  relation  to  lace,  subsequent  to  the 
making  of  lace  upon  a  lace  machine  moved  by  steam, 
water,  or  other  mechanical  power ; 

(25.)  "Shipbuilding  Yards:^ — "Shipbuilding  yards," 
that  is  to  say,  any  premises  in  which  any  ships,  boats,  or 
vessels  used  in  navigation  are  made,  finished,  or  repaired  ; 

(26.)  "  Quarries:^ — "  Quarries,"  that  is  to  say,  any 
place,  not  being  a  mine,  in  which  persons  work  in  getting 
slate,  stone,  coprolites,  or  other  minerals  (l) ; 

(27.)  "  Pit'lanks:'"^"  Pit-banks,"  that  is  to  say,  any 
place  above  ground  adjacent  to  a  shaft  of  a  mine,  in  which 
place  the  employment  of  women  is  not  regulated  by  the 
Coal  Mines  Regulation  Act,  1887,  or  the  Metalliferous 
Mines  Regulation  Act,  1872,  whether  such  place  does  or 
does  not  form  part  of  the  mine  within  the  meaning  of 
those  Acts  (m). 

(I)  Quarries  come  within  the  Workmen's  Compensation  Act  whether  they 
are  factories  or  not,  being  included  by  name.     (Section  7  (2).) 
(m)  See  post,  p.  286. 
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(28.)  Dry  cleaning,  carpet  beating,  and  bottle-washing 

works. 

Note. — Dry  cleaniDg.   etc.,  works  are  added  by  the  Factory 
Act  of  1901. 

It  will  be  noticed  that  the  works  mentioned  above  in  the 
6th  schedule,  part  1,  are  factories,  whether  mechanical 
I>ower  is  used  therein  or  not ;  whilst  the  works  mentioned  in 
Part  2  are  included  among  factories  only  when  mechanical 
power  is  used  therein. 

**  Factory  "  includes  tenement  factory. — ''  The  expres- 
sion *  tenement  factory '  means  a  factory  where  mechanical 
power  is  supplied  to  different  parts  of  the  same  buildings 
occupied  by  different  persons  for  the  purpose  of  any 
manufacturing  process  or  handicraft,  in  such  manner 
that  those  parts  constitute  in  law  separate  factories,  and 
for  the  purpose  of  the  provisions  of  this  Act  with  respect 
to  tenement  factories,  all  buildings  situate  within  the 
same  close  or  cuililage  shall  be  treated  as  one  building." 
Factory  Act,  1901  (Section  149  (1).) 

As  to  who  is  the  occupier  for  the  purposes  of  the  Work- 
men's Compensation  Act  of  a  "tenement  factory,"  see 
post,  p.  201. 

"  A  part  of  a  factory  may,  with  the  approval  in  writing  of 
the  chief  inspector,  be  taken  for  the  purposes  of  this  (The 
Factory)  Act  to  be  a  separate  factory."    (Section  149  (2).) 

**  A  room  solely  used  for  the  purpose  of  sleeping  therein 
shall  not  be  deemed  to  form  part  of  the  factory  for  the 
purposes  of  this  (The  Factory)  Act."     (Section  149  (3).) 

**  Where  a  place  situate  within  the  close,  curtilage,  or 
precincts  forming  a  factory  is  solely  used  for  some  purpose 
other  than  the  manufacturing  process  or  handicraft  carried 
on  in  the  factory,  that  place  shall  not  be  deemed  to  form 
part  of  the  factory  for  the  purposes  of  this  (The  Factory) 
Act,  but  shall,  if  otherwise  it  would  be  a  factory,  be 
deemed  to  be  a  separate  factory,  and  be  regulated  accord- 
ingly." (Section  149  (4).)  See  London  County  Council  v. 
Lewis  (n).     Burr  v.  Whiteley,  Ltd.  {nn). 

(»)  69  L.  J.  Q.  B.  277  ;  82  L.  T.  196  ;  64  J.  P.  39. 
inn)  19  T.  L.  E.  117.     {Post,  p.  233.) 
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"A  place  or  premises  shall  not  be  excluded  from 
the  definition  of  a  factory  by  reason  only  that  the  place 
or  premises  is  or  are  in  the  open  air."  (Section 
149  (5).) 

Points  and  cases  bearing  on  definition  of  "  Factory." — 

It  must  be  noticed  that  in  addition  to  all  the  places 
designated  as  **  factories  *'  in  section  149  (1)  (a)  and  (b) 
and  the  6th  Schedule,  there  is  set  out  in  section  149 
(1)  (c),  a  comprehensive  definition  of  the  word  "factory" 
intended  to  cover  cases  not  provided  for  by  name. 

This  clause  (c)  declares  that,  "  An}'  premises  wherein  or 
within  the  close  or  curtilage  or  precincts  of  which  any 
manual  labour  is  exercised  by  way  of  trade  or  for  purposes 
of  gain'  in  or  incidental  to  any  of  the  following  purposes, 
namely — 

"  (i.)  The  making  of  any  article  or  of  part   of  any 

article ;  or 
"  (ii.)  The  altering,  repairing,  ornamenting,  or  finishing 

of  any  article ;  or 
*'  (iii.)    The  adapting  for  sale  of  any  article, 

and  wherein  or  within  the  close  or  curtilage  or  pre- 
cincts of  which  steam,  water,  or  other  mechanical  power 
is  used  in  aid  of  the  manufacturing  process  carried 
on  there." 

This  clause  demands  careful  scrutiny.  Several  cases 
have  been  decided  as  to  the  meaning  of  the  words  and 
phrases  therein  contained. 

"  Premises." — The  word  "premises  "  means  some  definite 
area  of  land  capable  of  definement,  but  apparently  it  need 
not  be  one  self-contained  area.  Coles  v.  Dickinson  (o) , 
It  was  formerly  thought  that  the  premises  must  consist 
of  a  building  or  buildings,  Kent  v.  Astley(p),  Redgrave  v. 
Lee  {q) ;   but  to  obviate  the  effect  of  these  decisions  it 

(o)  16  0.  B.  (N.s.)  604  ;  33  L.  J.  C.  P.  312,  see  George  v.  McDonald, 
39  Sc.  L.  R.  136  ;  Edinburgh  Tramway  Co,  v.  Mooney^  4  F.  (5th  Series) 
890  ;  38  Sc.  L.  R.  260. 

(p)  L.  R.  6  Q.  B.  19  ;  10  B.  &  S.  802  ;  39  L.  J.  M.  Ca.  3  ;  21  L.  T.  425. 

\q)  L.  R.  9  Q.  B.  363  ;  43  L.  J.  M.  Ca.  105  ;  30  L.  T.  519. 
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was  provided  in  the  Factory  Act,  1878,  and  the  provision 
is  re-enacted  in  the  present  Act,  that "  a  place  or  premises 
shall  not  be  excluded  from  the  definition  by  reason  only 
that  the  place  or  premises  is  or  are  in  the  open  air." 
(Section  149  (5).) 

"Within  the  close  op  curtilage."— A  "  close  ''  is  an 
interest  in  land  belonging  to  a  person,  which,  whether 
protected  or  not,  the  law  surrounds  with  an  imaginary 
protection  against  intruders. 

A  "  curtilage  "  may  for  the  purposes  of  the  Factory 
Act,  1901,  be  defined  as  the  yard  or  land  near  the  factory, 
and  which  is  used  in  connection  therewith. 

As  long  ago  as  the  year  1862,  in  Taylor  v.  Hickes  (r), 
the  part  of  a  building  where  no  machinery  was  used  and 
no  manufacturing  process  carried  on,  was  held  to  be  within 
the  "close  or  curtilage"  of  a  factory,  as,  in  other  parts 
of  the  building,  machinery,  used  for  a  manufacturing 
purpose,  existed. 

"By  way  of  trade  or  for  purposes  of  gain."— One  or 

two  cases  have  been  decided  upon  these  words.  In  Nash 
V.  Hollinshead  («)  the  question  arose  whether  farm  pre- 
mises on  which  a  moveable  steam  engine  was  used  to  run 
a  mill  for  grinding  meal,  which  meal  when  ground  was 
used  for  the  purpose  alone  of  feeding  the  farm  stock, 
constituted  the  place  a  factory  for  the  purposes  of  the 
Workmen's  Compensation  Act.  It  was  argued  that  the 
machinery  driven  by  mechanical  power  was  used  "  by  way 
of  trade  or  for  purposes  of  gain." 

The  Court  of  Appeal  decided  that  the  premises  in 
question  were  not  a  factory.  With  reference  to  the 
above  argument,  A.  L.  Smith,  M.R.,  said,  "  I  think 
that  the  gain  intended  by  the  section  is  a  direct  gain, 
and  that  the  legislature  in  using  the  words  *  for  purposes 
of  gain '  contemplated  the  manufacture  of  some  article 
for  the  purposes  of  direct  gain."     Romer,  L.J.,  concurring 

(r)  12  C.  B.  (n.s.)  15  ;  31  L.  J.  M.  Ca.  242  ;  7  L.  T.  322. 

(«)  [1901]  1  K.  B.  700  ;  70  L.  J.  K.  B.  671 ;  84  L.  T.  483  ;  49  W.  R. 
424  ;  65  J.  P.  357. 
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in  the  decision,  says :  ''  I  express  no  opinion  as  to  what 
the  result  might  have  been  if  the  operation  of  grinding 
the  meal  had  been  carried  on  with  a  view  to  the  sale  of 
the  meal  as  an  article  of  commerce." 

With  this  case  may  usefully  be  considered  the  Scottish 
decision  in  Henderson  v.  Glasgow  Corporation  {t),  where 
the  Court  of  Session  held  that  the  Glasgow  Corporation 
works  where  the  city  refuse  was  treated  and  (some  of  it) 
made  saleable  and  sold,  was  a  factory,  although  the  sales 
did  not  result  in  direct  gain  to  the  Corporation,  but  only 
in  a  minimising  of  the  scavenging  assessment. 

''The  adapting   for  sale  of  any  article." — In  the 

case  of  FuUerSy  Ltd.  v.  Squire  (u)  the  meaning  of  the 
above  words  was  considered.  The  premises  of  Messrs. 
Fullera  were  used  generally  as  a  shop  for  the  sale  of  sweet- 
meats, and  at  night,  after  shop  hours,  the  assistants  were 
employed  in  packing  the  sweetmeats  into  ornamental 
boxes  in  layers  and  designs.  The  Court  of  King's  Bench 
held  that  this  operation  was  an  adapting  for  sale  of  an 
article,  and  constituted  the  premises  a  workshop. 

The  Lord  Chief  Justice  (Lord  Alverstone),  in 
delivering  judgment,  said :  *'  I  do  not  wish  to  express  any 
opinion  as  to  whether  similar  work  would,  if  carried  on 
in  an  ordinary  shop,  during  shop  hours,  come  within  the 
section." 

In  Hoare  v.  Truman,  Hanhury  dt  Co.  (x),  premises  used 
for  the  purpose  of  aerating  and  bottling  beer,  an  engine 
worked  by  gas  being  used  for  the  purpose  of  accomplishing 
the  aeration,  although  the  bottling  was  done  by  hand,  were 
held,  by  a  Divisional  Court,  to  be  a  non-textile  factory 
upon  the  ground  that  they  were  used  for  the  purpose 
of  adapting  an  article  for  sale  (3/). 

(0  2  F.  (6th  Series)  1127  ;  87  Sc.  L.  R.  867. 

(u)  [1901]  2  K.  B.  209  ;  70  L.  J.  K.  B.  689 ;  85  L.  T.  249  ;  49  W.  R. 
688. 

(x)  71  L.  J.  K.  B.  880  ;  86  L.  T.  417  ;  60  W.  R.  396. 

(y)  This  decision  was  given  under  the  words  of  the  Factory  Act,  1878. 
Bottle-washing  works  are  now  included  as  a  factory  in  Schedule  6, 
Part  2  (28)  of  the  Factory  Act,  1901. 


"factory":  definition  in  factory  act,  1901.    201 

This  decision  seems  clearly  right.  More  doubt  may 
perhaps  be  felt  as  to  the  decision  in  Law  v.  Graham  {z)y 
decided  shortly  before,  and  referred  to  in  the  last  case. 
There  it  was  held  that  premises  used  solely  for  the 
purpose  of  washing  bottles  and  bottling  beer,  though 
the  bottles  were  washed  by  a  brush  worked  by  a  gas 
engine,  were  not  a  factory.  The  ground  of  the  decision 
was  that  washing  bottles  preparatory  to  filling  them  with 
beer  was  not  adapting  an  article  for  sale,  or  an  operation 
in  aid  of  a  manufacturing  process. 

The  Scottish  decision  in  Petrie  v.  Weir  {a)  does  not  quite 
harmonise  with  the  case  of  Law  v.  Graham  (supra).  In 
this  case  upon  certain  premises,  where  manual  labour  was 
employed  in  the  way  of  trade,  the  only  machinery  con- 
sisted of  a  gas  engine  used  for  working  a  grindstone  on 
which  the  various  hand  tools  used  by  the  workmen  were 
sharpened.  It  was  held  that  the  place  was  a  factory,  the 
machinery  being  used  in  aid  of  the  manufacturing  process 
there  carried  on  (fc). 

The  "occupier"  of  a  factory. — The  "occupier"  of 
a  factory  is  by  section  7  (2)  of  the  Workmen's  Com- 
pensation Act,  declared  to  be  the  "  occupier  "  within  the 
meaning  of  the  Factory  and  Workshop  Acts,  1878  to 
1895. 

None  of  these  Acts  give  any  definition  of  the  term 
"  occupier  "  nor  does  the  present  Factory  Act  of  1901, 
which  supersedes  the  Acts  referred  to,  give  any  such 
definition  (c). 

For  the  practical  purpose  of  determining  who  is  the 
occupier  of  a  factory  liable  to  pay  compensation  under 
the  Workmen's  Compensation  Act,  the  "  occupier  '*  may 

(2)  [1901]  2  K.  B.  327  ;  70  L.  J.  K.  B.  608  ;  84  L.  T.  599  ;  49  W.  R. 
622  ;  65  J.  P.  601. 

(a)  2  F.  (5th  Series)  1041  ;  37  Sc.  L.  R.  795. 

(b)  See  also  Palmer^s  Shipbuilding  Co.  v.  Chaylor,  L.  R.  4  Q.  B.  209  ; 
Whwnpcr  v.  Ilartuy,  18  C.  B.  (n.s.)  243  ;  34  L.  J.  M.  C.  113  ;  Baydon 
V.   Taylor,  33  L.  J.  M.  C.  30  ;  4  B.  &  S.  519  ;  9  L.  T.  382. 

(c)  There  was  and  is  a  definition  of  the  person  who  is  **to  be  deemed** 
occupier  of  a  dock,  etc.     (See  post,  p.  212.) 
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be  defined  as — "the  person  who  at  the  time  of  the 
occurrence  of  the  accident  for  which  compensation  is 
claimed,  is  in  actual  possession  of  the  premises  consti- 
tuting the  factory  and  has  control  of  the  business  there 
carried  on." 

The  "  occupier "  of  a  tenement  factory  for  the 
purposes  of  the  Workmen's  Compensation  Act  may  be 
defined  as  the  person  in  actual  possession  of  any  part  of 
a  building,  which  by  virtue  of  the  definition  in  section 
149  (1)  is  declared  to  be  a  separate  factory. 

Speoial  application  of  word  ^'Faotory." — We  now 

come  to  the  special  application  of  the  word  **  factory," 
which  has  already  given  rise  to  so  many  perplexing 
questions. 

By  section  7  (2)  of  the  Workmen's  Compensation  Act, 
1897,  the  term  '*  factory  "  is  declared  to  include,  in  addition 
to  the  places  before  mentioned,  "  Buy  dock,  wharf,  quay, 
warehouse,  machinery,  or  plant,  to  which  any  provision  of 
the  Factory  Acts  is  applied  by  the  Factory  and  Workshop 
Act,  1895  (d),  and  every  laundry  worked  by  steam,  water, 
or  other  mechanical  power." 

Laundries. — As  to  the  inclusion  of  steam  laundries, 
no  serious  question  is  likely  to  arise.  Laundries  cai'ried 
on  in  the  way  of  trade  or  for  purposes  of  gain  are 
declared  to  be  non- textile  factories  by  Schedule  6,  Part  2, 
of  the  Factory  Act,  1901,  if  machinery  driven  by 
mechanical  power  is  used  in  aid  of  the  manufacturing 
process  there  carried  on.  It  was  doubtful  whether  the 
ordinary  work  done  at  a  laundry  (at  all  events  at  a 
laundry  in  which  new  goods  were  not  got  up  for  sale) 
was  a  manufacturing  process  at  all.  Laundries  are 
regulated  by  special  clauses  of  the  Factory  Act,  1901. 
(See  section  103.)  As  to  a  laundry  being  carried  on 
in  tlie  way  of  trade  or  for  purposes  of  gain,  see 
Caledonian  Railway  Co.  v.  Paterson  (e). 

(d)  58  k  59  Vict.  c.  37,  8.  23.  For  this  Act  now  read  Factory  Act, 
1901,  s.  104. 

(c)  1  F.  (5th  Series)  J.  Ca.  25  ;  36  Sc.  L.  R.  60. 
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Dock,  wharf,  quay,  etc. — Most  careful  attention  is 
necessary  to  ascertain  the  meaning  of  the  words  **any 
dock,  wharf,  qua)',  warehouse,  machinery,  or  plant,"  to 
which  any  provision  of  the  Factory  Acts  is  applied  hy 
the  Factory  and  Workshop  Act,  1895. 

As  before  stated,  all  the  previous  Factory  Acts, 
including  the  Factory  Act,  1895,  are  repealed  by  the 
Consolidating  Act  of  1901. 

Various  provisions  of  the  earlier  Acts  were  applied  by 
section  23  (1)  of  the  Factory  Act,  1895,  to  every  dock, 
wharf,  quay,  and  warehouse,  and  to  machinery  and  plant 
used  in  the  process  of  loading  or  unloading  therefrom  or 
thereto,  and  to  machinery  worked  by  steam,  water,  or  other 
mechanical  power  temporarily  used  for  the  purpose  of  the 
construction  of  a  building  or  any  structuralwork  in  con- 
nection with  a  building.  Although  this  section  (section 
28  (1))  is  now  repealed,  it  is  set  out  in  full  in  the  note  at 
foot  of  this  page,  for  the  purpose  of  comparison  with  the 
present  governing  sections  of  the  Factory  Act,  1901 
(sections  104  and  105). 


Factory  Act,  1895. — Section  23. — (1.)  The  following  provisions, 

namely : — 
(i.)  Section  eighty-two  of  the  principal  Act ; 
(ii.)  The  provisions  of  the  Factory  Act  with  respect  to  accidents  ; 
(iii.)  Section  sixty-eight  of  the  principal  Act  with  respect  to  the 

powers  of  inspectors ; 
(iv.)  Sections  eight  to  twelve  of  the  Act  of  1891  with  respect  to 

special  rules  for  dangerous  employments ;  and 
(v.)  The  provisions  of  this  Act  with  respect  to  the  power  to  make 

orders  as  to  dangerous  machines 
shaU  have  effect  as  if — 

(a)  every  dock,  wharf,  quay  and  warehouse,  and  so  far  as  relates 

to  the  process  of  loading  or  unloading  therefrom  or  thereto, 
all  machinery  and  plant  used  in  that  process ;  and 

(b)  any  premises  on  which  machinery  worked  by  steam,  water, 

or  other  mechanical  power,  is  temporarily  used  for  the  pur- 
pose of  the  construction  of  a  building  or  any  structural  work 
in  connexion  with  a  building, 
were  included  in  the  word  factory,  and  the  purpose  for  which  the 
machinery  is  used  were  a  manufacturing  process,  and  as  if  the 
person  who  by  himself,  his  agents,  or  workmen  temporarily  uses 
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In  place  of  section  23  of  the  Factory  Act,  1895,  must 
now  be  considered  sections  104  and  105  (1)  of  the  Factory 
Act,  1901.  These  sections  reproduce  section  23  (1)  of 
the  Factory  Act,  1895,  with  alterations  in  the  wording  of 
section  104,  which  have  an  important  bearing  upon  the 
Workmen's  Compensation  Act,  and  materially  widen  the 
scope  of  the  Act  (e). 

Seotion  104  of  Faotory  Act,  1901,  enacts  as 
follows : — 

Section  104. — (1.)  The  provisions  of  this  Act  with 
respect  to — 

(i.)  Power  to  make  orders  as  to  dangerous  machines 

(section  seventeen) ; 
(ii.)  Accidents ; 

(iii.)  Regulations  for  dangerous  trades  ; 
(iv.)  Powers  of  inspectors  (section  one  hundred 

and  nineteen) ;  and 
(v.)  Fines  in  case  of  death  or  injury  (section  one 
hundred  and  thirty-six) ; 
shall  have  eflfect  as  if  every  dock,  wharf,  quay  and 
warehouse,  and  all  machinery  or  plant  used  in  the 
process  of  loading  or  unloading  or  coaling  any  ship 
in  any  dock,  harbour,  or  canal  were  included  in  the 
word  "  factory,'*  and  the  purpose  for  which  the 
machinery  or  plant  is  used  were  a  manufacturing 
process ;  and  as  if  the  person  who  by  himself,  his 
agents,  or  workmen,  uses  any  such  machinery  or 
plant  for  the  before- mentioned  purpose  were  the 
occupier  of  the  premises;  and  for  the  purpose  of 
the  enforcement  of  those  provisions  the  person  having 

{e)  Note. — The  author  has  reason  for  knowing  that  the  changes  intro- 
duced in  the  wording  of  section  104  were  inserted  for  tlie  express  purpose 
of  extending  the  operation  of  the  Workmen's  Compensation  Act. 

any  such  machinery  for  the  before-mentioned  purpose  were  the 
occupier  of  the  said  premises ;  and  for  the  purpose  of  the  enforce- 
ment of  those  sections  the  person  having  the  actual  use  or  occupa- 
tion of  a  dock,  wharf,  quay,  or  warehouse,  or  of  any  premises  within 
the  same  or  forming  part  thereof,  and  the  person  so  using  any  such 
machinery,  shall  be  deemed  to  be  the  occupier  of  a  factory. 
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the  actual  use  or  occupation  of  a  dock,  wharf,  quay, 
or  warehouse,  or  of  any  premises  within  the  same 
or  forming  part  thereof,  and  the  person  so  using  any 
such  machinery  or  plant  shall  be  deemed  to  be  the 
occupier  of  a  factory. 

(2.)  For  the  purposes  of  this  section  the  expression 
"plant"  includes  any  gangway  or  ladder  used  by 
any  person  employed  to  load  or  unload  or  coal  a  ship, 
and  the  expressions  "  ship  "  and  "  harbour  "  have 
the  same  meaning  as  in  the  Merchant  Shipping  Act, 
1894. 

Section  108  (1)  enacts  as  follows  : — 

Section  105. — (1.)  The  provisions  of  this  Act  with 
respect  to — 

(i.)  Power  to  make  orders  as  to  dangerous  machines 

(section  seventeen) ; 
(ii.)  Accidents; 

(iii.)  Regulations  for  dangerous  trades ; 
(iv.)  Powers  of  inspectors  (section  one  hundred 

and  nineteen)  ;  and 
(v.)  Fines  in  case  of  death  or  injury  (section  one 
hundred  and  thirty-six) ; 
shall  have  effect  as  if  any  premises  on  which  machinery 
worked  by  steam,  water,  or  other  mechanical  power 
is  temporarily  used  for  the  purpose  of  the  construction 
of  a  building  or  any  structural  work  in  connection 
with  a  building  were  included  in  the  word  "  factory," 
and  the  purpose  for  which  the  machinery  is  used  were 
a  manufacturing  process,  and  as  if  the  person  who, 
by  himself,  his  agents,  or  workmen,  temporarily  uses 
any  such  machinery  for  the  before-mentioned  piu-pose 
were  the  occupier  of  the  said  premises ;  and  for  the 
purpose  of  the  enforcement  of  those  provisions  the 
person  so  using  any  such  machinery  shall  be  deemed 
to  be  the  occupier  of  a  factory. 
By  a  comparison  of  the  above  section  104  with  section  28 
of  the  repealed  Act  the  variations  between  them  is  at 
once  apparent. 
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Whereas  section  23  of  the  Act  of  1895  declared  that  the 
recited  provisions  should  "  have  eflfect  as  if  every  dock, 
wharf,  quay,  and  warehouse,  and  so  far  as  relates  to  the 
process  of  loading  or  unloading  therefrom  or  thereto  all 
machiner}'  and  plant  used  in  that  process  were  included 
in  the  word  *  factory,'  **  the  wording  of  the  section  now  in 
force  is  that  the  same  provisions  shall  have  effect  "  as  if 
every  dock,  wharf,  quay,  and  warehouse,  and  all  machinery 
or  plant  used  in  the  process  of  loading  or  unloading,  or 
coaling  any  ship  in  any  dock,  harbour,  or  canal  were 
included  in  the  word  *  factory.*  " 

Extension  of  term  '^  plant." — Section  104  (2)  declares 
that  for  the  purposes  of  this  section  "the  expression 
** plant"  includes  any  gangway  or  ladder  used  by  any 
person  employed  to  load  or  unload  or  coal  a  ship,  and 
the  expressions  'ship'  and  'harbour'  have  the  same 
meaning  as  in  the  Merchant  Shipping  Act,  1894  (57  &  58 
Vict.  c.  60)." 

"  Ship." — By  section  742  of  the  Merchant  Shipping 
Act,  1894,  the  expression  **  ship  "  is  declared  to  include 
"every  description  of  vessel  used  in  navigation  not 
propelled  by  oars." 

"Harbour." — By  the  same  section  (section  742)  the 
expression  "harbour"  includes  "harbours  properly  so 
called,  whether  natural  or  artificial  estuaries,  navigable 
rivers,  piers,  jetties  and  other  works  in  or  at  which 
ships  can  obtain  shelter,  or  ship  and  unship  goods  or 
passengers." 

It  will  be  seen  from  the  wide  meaning  given  to  the 
word  "  harbour  "  that  the  machinery  or  plant  referred  to 
in  section  104  of  the  Factory  Act,  1901,  will  be  subject 
to  certain  provisions  of  the  Factory  Act,  and  thus  fall 
within  the  Workmen's  Compensation  Act,  not  only  when 
being  used  as  formerly  for  loading  to  or  from  a  dock, 
wharf,  quay,  or  warehouse,  but  when  used  for  loading  or 
unloading  in  any  navigable  river,  such  as  is  the  whole 
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of  the  river  Thames,  or  in  a  canal,  or,  indeed,  at  any 
pier,  jetty,  or  other  works  where  ships  can  obtain  shelter, 
and  where  the  work  of  loading  or  unloading  can  be 
effected. 

This  materially  increases  the  liability  of  persons 
undertaking  the  loading  or  unloading  of  ships,  and 
renders  the  former  decisions  given  on  the  Workmen's 
Compensation  Act  which  were  based  on  the  wording  of 
section  23  of  the  Factory  Act,  1895,  of  less  importance 
than  when  pronounced. 

Before  considering  the  cases  bearing  on  the  section 
now  in  force,  it  is  necessary  to  see  what  are  the  pro- 
visions of  the  Factory  Act,  1901,  which  are  applied  to 
a  dock,  wharf,  quay,  and  warehouse,  and  the  machinery 
or  plant  referred  to  in  sections  104  and  105. 

ProTisionB  of  Faxstory  Act,  1901,  applicable  to  docks, 
vhanres,  etc. : — 

The  provisions  of  the  Factory  Act,  1901,  applied  to 
docks,  wharves,  quays,  warehouses,  and  the  machinery 
and  plant  used  in  the  process  of  loading  or  unloading  or 
coaling  any  ship  in  any  dock,  harbour,  or  canal,  by 
section  104,  and  to  machinery  temporarily  used  for  the 
purpose  of  the  construction  of  a  building,  or  any  struc- 
tural work  in  connection  with  a  building  by  section  105, 
are  the  following : 

1.  The  provision  (section  17  of  the  Factory  Act,  1901) 

giving  a  Court  of  summary  jurisdiction  power 
upon  complaint  by  an  inspector  to  prohibit  the 
use  of  any  part  of  the  ways,  works,  machinery,  or 
plant  (including  a  steam  boiler)  used  in  a  factory, 
or  to  prohibit  its  use  until  repaired  or  altered, 
when  the  Court  is  satisfied  it  cannot  be  used 
without  danger  to  life  or  limb.  Allowing,  in  cases 
of  emergency,  such  an  order  to  be  made  interim 
ex  parte,  and  imposing  a  fine  upon  an  occupier 
who  contravenes  such  an  order. 

2.  The  provision  (sections  19  to    22  of  the  Factor}' 

Act,  1901)  requiring  notice  of  accidents  causing 
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death  or  bodily  injury  to  be  given  to  the  inspector 
for  the  district,  in  some  cases  also  to  the  certify- 
ing surgeon  for  the  district.  The  requirements  of 
the  notice  and  the  person  by  whom  the  same  is 
to  be  sent  (section  19.)  The  provisions  relating 
to  the  investigation  of,  and  report  on,  accidents  by 
certifying  surgeon  (section  20).  The  provisions 
relating  to  inquests  where  death  has  been 
occasioned  by  accident  in  a  factory  (section  21). 
The  provisions  enabling  the  Secretary  of  State 
to  direct  a  formal  investigation  into  the  causes 
and  circumstances  of  any  accident  taking  place 
in  a  factory,  and  regulating  such  inquir}^ 
(section  22). 

3.  The  provisions  (sections  79  to  86  of  the  Factory 

Act,  1901)  enabling  the  Secretary  of  State,  when 
in  his  opinion  any  machinery  or  process,  or 
particular  description  of  manual  labour,  used  in  a 
factory  is  dangerous  or  injurious  to  health  or 
dangerous  to  life  or  limb,  either  generally  or  in 
the  case  of  women,  children,  or  any  other  class  of 
persons,  to  certify  that  manufacture,  machinery, 
plant,  process,  or  description  of  manual  labour  to 
be  dangerous.  To  make,  subject  to  the  provisions 
of  the  Act,  such  regulations  as  appear  to  him  to 
be  reasonably  practicable  to  meet  the  necessity 
of  the  case.  The  provisions  as  to  the  procedure 
by  which  such  regulations  are  made,  the  applica- 
tion of  the  regulations,  the  scope  of  the  regula- 
tions, the  consequences  of  a  breach  thereof,  and 
the  publication  of  the  same  (/). 

4.  The   provisions  as  to  the  power  of  a  factory  in- 

spector contained  in  section  119  of  the  Factory 
Act,  1901.     These  include  the  right  to  enter  a 

(/)  Regulations  for  daugerous  trades  were  formerly  the  subject  of 
arbitration  between  the  Secretary  of  State  and  the  particular  occupier 
or  occupiers  of  the  factory  or  factories  iu  which  the  dangerous  trades 
were  carried  on.  For  the  first  time,  by  the  Factory  Act,  1901,  the 
Secretary  of  State  himself  makes  the  regulations  after  holding  a  judicial 
inquiry.     This  is  a  great  improvement. 
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factory  at  all  reasonable  times  by  day  and  night 
when  he  has  -reasonable  cause  to  believe  that  any 
person  is  employed  there,  or  to  enter  by  day  any 
place  he  has  reasonable  cause  to  believe  to  be  a 
factory.  To  take  a  constable  with  him  when  he 
apprehends  any  serious  obstruction  in  the  execu- 
tion of  his  duty.  To  require  and  inspect  the 
registers,  notices,  etc.,  kept  in  pursuance  of  the 
Act.  To  make  examination  and  inquiry  necessary 
to  ascertain  whether  the  Act  is  being  complied 
with.  To  enter  any  school  where  he  has  reason- 
able cause  to  think  children  employed  in  a  factory 
are  being  educated.  To  examine,  with  respeqt  to 
the  Act,  any  person  in  a  factory  or  such  school  as 
aforesaid,  or  any  person  whom  he  has  reasonable 
cause  to  believe  to  have  been,  within  two  months 
preceding,  employed  in  a  factory.  To  compel 
such  person  to  sign  a  declaration  of  the  truth  of 
the  matters  as  to  which  he  is  examined.  To 
exercise  such  other  powers  as  may  be  necessary 
for  carrying  the  Act  into  eflfect.  Requiring  the 
occupier,  his  servants,  and  agent  to  assist  in 
furnishing  the  means  enabling  the  inspector  to 
exercise  his  powers,  and  imposing  penalties  upon 
any  person  obstructing  the  inspector  in  the  exercise 
of  his  duties. 
5.  The  provisions  as  to  fines  in  cases  of  death  or 
injury  contained  in  section  136.  These  provisions 
subject  the  occupier  to  a  fine  not  exceeding  £100 
where  any  person  is  killed  or  dies  or  suffers  bodily 
injury  or  injury  to  health,  in  consequence  of  the 
occupier  having  neglected  to  observe  any  duty 
imposed  upon  him  by  the  Factory  Act,  1901. 

Are  all  docks,  whainres,  etc.,  '^  factories"? — The  above 
provisions  of  the  Factory  Act,  1901,  being  applied  to  all 
docks,  wharves,  quays,  warehouses,  and  machinery  and 
plant  of  the  kind  described  in  section  104,  the  question 
at  once  arises :  Is  every  dock,  wharf,  quay,  warehouse. 
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and  such  machinery  and  plant,  a  factory  within  the 
meaning  of  the  Workmen's  Compensation  Act,  1897  ? 
Notwithstanding  some  of  the  earlier  decisions  of  the 
Court  of  Appeal,  this  inquiry  must  now  be  answered 
aflSrmatively ;  subject,  perhaps,  to  the  qualification  that 
some  work  of  the  kind  usually  associated  with,  and  carried 
on  at  the  places  named,  is  carried  on  at  the  place  to 
which  the  inquiry  is  directed. 

Decision  in  Hall  v.  Snowden,  Hnbbard  ft  Co. — The 

above  question  first  came  before  the  Court  of  Appeal  in 
the  case  of  HaU  v.  Snowden,  Huhbard  dt  Co.  (/).  The 
applicant's  claim  was  based  upon  the  ground  that  his 
father's  death  having  occurred  about  a  dock,  the  Work- 
men's Compensation  Act  applied  to  the  employment, 
and  entitled  him  to  receive  compensation. 

The  facts  were  as  follows :  The  deceased  man  was 
employed  by  the  respondents,  the  occupiers  of  a  wharf 
called  Platts'  Wharf,  which  abutted  on  the  Regent's 
Canal,  and  which  was  sometimes  used  by  them  for  the 
purpose  of  loading  liquid  mud  and  road  sweepings  into 
barges  lying  in  the  canal.  The  wharf  was  a  mere  yard 
with  no  machinery  in  it,  and  no  loading  or  unloading 
into  barges  was  at  the  time  of  the  accident  being  carried 
on.  Some  water-pipes  for  public  purposes  were  being 
laid  in  the  district  by  contractors,  and  these  pipes  passed 
through  Platts'  Wharf.  The  respondents  had  contracted 
with  the  contractors  to  cart  away  the  soil  cast  up  by  the 
making  of  the  trench,  in  which  the  pipes  were  laid. 
Whilst  the  deceased, — who  was  a  general  carter  in  the 
employment  of  the  respondents,  and  who  had  loaded  a 
cartful  of  soil  on  the  wharf, — was  leading  the  horse  and 
cart  from  the  wharf  into  the  street  and  walking  backwards, 
he  came  against  a  trolley  laden  with  water-pipes  standing 
in  the  street,  and  was  crushed  and  killed.  The  county 
court  judge  held  that  the  wharf  was  not  a  factory  within 
the  Workmen's  Compensation  Act,  and  consequently  that 
the  applicant  could  not  recover. 

(/)  [1899]  2  Q.  B.  136  ;  80  L.  T.  554  ;  16  T.  L.  B.  326, 
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The    Court   of   Appeal   sustained   the    award.      The 
reasons  given  were  as  follows :  The  Court  rejected  the 
argument  advanced  for  the  appellant  that  every  dock, 
wharf,  etc.,  is  now  a  factory,  and  that  the  words  in  the 
Act  (section  7  (2) )  "  to  which  any  provision  of  the  Factory 
Acts  is  applied  "  were  meant  to  exclusively  relate  to  the 
preceding  words,  "machinery  and  plant,"  and  unanimously 
held  that  only  docks,  wharves,  etc.,  to  which  some  pro- 
visions of  the  Factory  Acts  were  applicable  were  within 
the  intendment  of  the  Wof-kmen's   Compensation  Act. 
The  decision  itself  was  possibly  correct,  but  with  much 
respect  to  the  Court,  we  venture  to  differ  from  the  reason- 
ing by  which  it  was  arrived  at.     Much  could  be  said  in 
support  of  the  contention  that  the  wharf  in  question  was 
not  really  an  effective  working  wharf  at  all,  at  the  time  of 
the  accident.     It  was  little,  if  anything,  more  than  a 
wharf  in  name.     Certainly  the  work  being  performed  by 
the  carter  was  not  in  any  way  connected  with  the  business 
of  a  wharf,  and  it  was  only  by  chance  that  the  horse  and 
cart  had  to  be  led  across  the  wharf  land.     The  employer, 
although  he  happened  to  be  the  occupier  of  the  wharf, 
was  engaged,  and  had  engaged  his  carter,  in  work  of  an 
entirely  different  kind,  viz.,  the  work  of  carting  away  the 
refuse  soil  accumulated  through  the  laying  of  the  water- 
pipes.     Consequently  we  think  the  decision  might  have 
been  based  upon  a  declaration  that  neither  the  employer 
nor  the  workman  were  quoad  the  accident  engaged  in  an 
employment  to  which  the  Workmen's  Compensation  Act 
applies. 

But  the  ratio  decidendi  of  the  decision  was  that  the 
provisions  of  the  Factory  Acts,  applicable  to  every  dock, 
wharf,  quay,  and  warehouse  had  never  been  applied  to 
the  wharf  in  question  owing  to  the  necessity  for  their 
application  not  having  arisen.  A.  L.  Smith,  L.J.,  in 
giving  judgment,  says,  with  reference  to  the  argument 
that  the  provision  as  to  notice  of  accidents  was  applicable, 
"I  think  Mr.  Bray  has  given  a  good  answer  to  this, 
viz.,  that  notice  of  accident  need  only  be  given  under 
section  18  when  an  accident  has  occurred  in  a  factory  or 
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workshop.  In  this  case  no  accident  had  happened  on  the 
wharf,  and  therefore  section  18  was  not  made  applicable 
to  this  wharf."  This  seems,  with  respect  to  the  learned 
judge,  to  confuse  the  question  whether  a  particular  accident 
need  be  reported  imder  the  Factory  Act  with  the  question 
whether,  assuming  an  accident  under  circumstances  which 
would  have  had  to  be  reported  if  happening  in  a  place 
admittedly  a  factory,  it  would  have  had  to  be  reported  if 
happening  upon  this  wharf.  It  is  true,  as  stated  above, 
that  the  wharf  was  almost  in  the  condition  of  a  moribund 
or  abandoned  wharf,  but  if  it  was  to  be  regarded  as  an 
effective  wharf,  and  an  accident  happened  thereon,  what 
excuse  could  have  been  offered  for  not  reporting  it  ?  If  an 
accident  would  have  had  to  be  reported  this  could  only 
arise  in  consequence  of  section  23  of  the  Factory  Act, 
1895,  applying  the  provision  as  to  notice  of  accidents  to 
every  dock,  wharf,  etc.  The  wharf,  subject  to  this 
obligation,  is  ipso  facto  a  factory.  The  argument  that 
the  provision  did  not  apply  as  no  accident  had  happened 
on  the  wharf,  appears  to  be  construing  the  words  "  to 
which  any  provision  of  the  Factory  Acts  is  applied  "  as 
though  the}*^  were  to  which  any  provision  of  the  Factory 
Acts  has  been  applied. 

Again,  if  the  place  in  question  might  be  regarded  as 
a  wharf,  why  could  not  an  inspector  enter  to  see  if  any 
description  of  manual  labour  there  carried  on,  was 
dangerous  or  injurious  to  health? 

This  decision  is  now  treated  by  the  Court  of  Appeal 
itself  as  unreliable.  The  proposition  that  there  are  some 
effective  and  working  docks,  wharves,  etc.,  to  which  no 
provisions  of  the  Factory  Acts  apply,  and  which  in  con- 
sequence are  not  factories  at  all,  must  be  regarded  as 
untenable.  On  the  other  hand,  as  we  have  said,  it  is 
not  because  a  place  is  called  a  dock,  wharf,  or  quay,  apart 
from  the  consideration  whether  work  pertaining  to  such 
a  place  is  carried  on  there,  that  the  provisions  of  the 
Factory  Acts  apply  so  as  to  make  the  place  a  factory 
for  the  purposes  of  the  Workmen's  Compensation  Act. 

In  many  subsequent  cases  it  has  been  admitted  that 
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all  real  docks,  wharves,  etc.,  are  factories  for  the  purposes 
of  the  Workmen's  Compensation  Act.  It  was  admitted 
in  argument  in  the  House  of  Lords  in  Raine  v.  Jobson  (g). 
The  admission  was  treated  by  the  Lord  Chancellor  as  a 
proper  one,  and  Lord  Macnaghten,  in  his  judgment, 
says:  **  The  dock  was  a  factory  because  it  was  a  dock  to 
which  some  provision  of  the  Factory  Acts  is  applied  by 
the  Factory  and  Workshop  Act,  1895." 

Who  is  the  oconpier  of  a  ''  dock,  wharf,  qnay,  etc."  ? — 

The  section  of  the  Factory  Act,  1901  (section  104) 
which  applies  the  provisions  hereinbefore  set  out  to 
every  dock,  wharf,  quay,  and  warehouse,  and  to  the 
machinery  and  plant  therein  mentioned,  declares  (in 
the  same  words  as  section  23  of  the  Factory  Act,  1895), 
that  **  for  the  purpose  of  the  enforcement  of  these  pro- 
visions the  person  having  the  actual  use  or  occupation  of 
a  dock,  wharf,  quay,  or  warehouse,  or  of  any  premises 
within  the  same  or  forming  part  thereof,  and  the  person 
so  using  any  such  machinery  or  plant  shall  be  deemed  to 
be  the  occupier  of  a  factory." 

Two  important  questions  early  arose  as  to  the  meaning 
of  these  words  and  have  occasioned  much  diflference  of 
judicial  opinion. 

The  first  was  whether  shipowners  (to  whose  industry 
the  Workmen's  Compensation  Act  is  not  in  terms  applied) 
become  the  occupiers  of  a  factory  by  bringing  a  ship  into 
a  dock. 

The  second  question  was — What  temporary  possession 
of  premises  forming  part  of  a  dock,  wharf,  or  quay  is 
sufficient  to  render  the  person  using  such  part  the 
occupier  of  a  factory  ? 

For  general  purposes,  the  *'  occupier  "  of  a  dock,  wharf, 
etc.,  is  the  dock  or  wharf  company  or  proprietor, 
carrying  on  the  business  of  dock  or  wharf  owner. 
Such  persons  in  one  sense  have,  and  keep  throughout, 
the  actual  use  and  occupation  of  their  own  premises.  Such 
persons  are  accordingly  deemed  occupiers  of  a  factory, 

{g)  [1901]  A.  C.  404  ;  70  L.  J.  K.  B.  771  ;  17  T.  L.  R.  627,  post,  p.  216. 
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and  liable  to  pay  compensation  under  the  Workmen's 
Compensation  Act  to  their  own  workmen  who  meet  with 
accidents  upon  such  places.  Owing  to  the  wide  wording 
of  the  section  this  by  no  means  exhausts  the  lists  of  persons 
who  may  by  temporary  occupation  become  occupiers 
of  a  dock,  wharf,  etc.,  and  thus  occupiers  of  a  factory 
for  the  purposes  of  the  Workmen's  Compensation  Act. 

Such  premises  as  docks,  wharfs,  etc.,  especially  docks, 
often  cover  large  tracts  of  land  within  the  limits  of  which 
many  operations  are  carried  on,  involving  the  presence  of 
workmen,  and  gangs  of  workmen,  in  the  employment  of, 
and  controlled  by,  persons  other  than  the  dock  or  wharf 
proprietors. 

Such  persons  may  carry  on  their  operations  by  contract 
with  or  by  the  leave  and  licence  of  the  dock  company. 
No  very  defined  area  of  the  premises  may  be  appropriated 
to  them,  and  the  user  of  the  premises  may  only  amount  to 
a  conjoint  user  with  the  workmen  of  the  dock  company 
or  other  employer. 

Ship  in  a  dock. — The  question  of  the  liability  of  a  ship- 
owner bringing  his  ship  into  a  dock,  was  soon  after  the 
passing  of  this  Act  discussed  under  the  short  but  incon- 
clusive query — ^Does  a  ship  in  a  dock  become  a  factory  ? 
The  first  case  in  which  this  query  was  mooted  was  Wood- 
ham  V.  Atlantic  Transport  Co.  (A).  The  Court  of  Appeal 
upheld  the  award,  granting  compensation  to  the  plaintiff 
upon  other  grounds  (see  post,  p.  221),  but  refused  to  decide 
the  point  which  had  been  raised,  whether  a  ship  in  a  dock 
became  a  factory  for  the  purposes  of  tlie  Workmen's 
Compensation  Act. 

In  the  later  case  of  Flowers  v.  Chambers  (i),  an  award 
had  been  made  in  favour  of  a  workman  who  was  injured 
on  a  ship  lying  in  the  Victoria  Docks.  The  Court  of 
Appeal  set  aside  the  award  upon  the  express  ground 
that  a  ship  lying  in  a  dock  did  not  become  a  factory, 
and  that  the  accident   in  question  had  taken  place  on 

(h)  [1899]  1  Q.  B.  15  ;  68  L.  J.  Q.  B.  17  ;  79  L.  T.  359  ;  15  T.  L.  E.  61. 
(t)  [1899]  2  Q.  B.  142 ;  68  L.  J.  Q.  B.  648  ;  80  L.  T.  834  ;  15  T.  L.  E. 
852,  see  Braum  v.  Harriot,  33  Ir.  L.  E.  123. 
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a  ship,  aud  not  in  a  dock.  The  ground  of  the  decision 
was  stated  by  A.  L.  Smith,  L.J.,  and  was  to  the  effect 
that  if  the  legislature  ''  had  intended  to  bring  employment 
on  ships  within  the  purview  of  the  Workmen's  Compensa- 
tion Act,  it  would  have  put  the  word  '  ship '  in  the 
list  of  words  included  in  the  definition  of  'factory' 
in  section  7  of  the  Act.  The  word  '  dock  '  was  there 
but  '  ship '  was  not,  and  they  could  not  hold  the  ship 
was  a  dock  "  (j). 

Temporary  occupation  of  dock  premisea. — The  next 
case,  Merrill  v.  Wilson^  Sons  d  Co.  (k),  involved  both  the 
questions  which  we  are  considering,  viz. :  the  position 
of  a  ship  in  a  dock,  and  the  liability  of  a  shipowner 
having  the  use  of  pai*t  of  dock  premises. 

In  this  case,  the  owners  of  a  ship  moored  alongside  of 
a  quay  in  the  Alexandra  Dock  at  Hull  (which  dock 
belonged  to  a  railway  company)  had  the  use  of  that  part 
of  the  quay  alongside  of  which  their  ship  lay  for  the 
purpose  of  unloading  the  cargo  on  to  the  quay.  Whilst  so 
unloading  one  of  the  workmen  was  killed.  It  was  held  that 
the  shipowners,  having  the  actual  use  or  occupation  of  a 
portion  of  the  quay,  were  the  occupier  of  a  "  factory  "  for 
the  purposes  of  the  Workmen's  Compensation  Act,  and 
liable  to  pay  compensation  to  the  dependants  of  the 
workman  so  killed. 

Collins,  L.J.,  in  his  judgment,  says  :  "  The  Act  does 
not  insist  on  more  than  '  actual  use  '  of  the  quay,  for  the 
collocation  of  those  words  disjunctively  with  the  word 
*  occupation  '  involves  that  '  use '  must  mean  something 
less  than  legal  occupation.  I  think  that  full  effect  is 
given  to  the  words  of  the  Act  by  holding  them  to  apply 
to  the  exclusive  use  of  part  of  the  quAj  by  the  shipowners 
as  regards  the  purposes  of  unloading  and  loading,  which 
practically  involves  the  exclusion  of  most  other  persons, 

(;*)  This  case  was  followed  in  Lumey,  Warren  <fe  Co.,  15  T.  L,  B.  366 
posty  p.  224.  Both  cases  must  now  be  regarded  as  overruled,  see  post 
pp.  216—219. 

(*)  [1901]  1  Q.  B.  85;  70  L.  J.  Q.  B.  97 ;  83  L.  T.  490  j  17  T.  L.  E 
49  ;  49  W.  R.  161. 
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though  not  necessarily  of  all.  At  the  time  when  the 
accident  happened  to  the  deceased  man  the  respondents 
appear  to  have  had  substantially  the  full  enjojment 
of  a  definable  portion  of  the  quay,  namely,  that  beside 
which  the  ship  lay,  for  the  essential  purpose  for  which 
the  quay  was  intended,  to  the  exclusion  of  any  use 
of  it  by  others  for  that  purpose.  I  think,  therefore, 
that  all  the  necessary  elements  existed  to  make  them 
'  undertakers '  in  respect  of  a  *  factory '  within  the 
meaning  of  the  Act." 

For  a  short  time  subsequently  to  the  two  decisions 
last-mentioned  the  position  of  shipowners  was  a  peculiar 
one.  If  they  brought  a  ship  into  dock,  they  became 
liable  as  occupiers  of  a  factory  in  respect  of  any  part  of 
the  quay  space  of  which  they  could  fairly  be  said  to  have 
the  actual  use  for  the  purposes  of  the  loading  or  discharg- 
ing of  the  ship.  As  the  ship  itself,  however,  was  not  a 
factory  the  result  was  that  the  shipowner  was  liable  under 
the  Workmen's  Compensation  Act  for  an  accident  which 
occurred  on  the  part  of  the  quay  near  which  the  ship  was 
lying,  but  not  for  an  accident  which  occurred  on  the 
ship  itself. 

No  attempt  was  made  by  the  Court  of  Appeal  to  draw 
any  distinction  between  a  ship  floating  in  the  water  of  a 
dock  and  one  which  occupied  a  dry  dock,  although  such  a 
distinction  had  several  times  been  suggested  in  argument 
at  the  Bar. 

The  deciBion  of  the  House  of  Lords  in  Raine  r. 
Jobson  ft  Co, — The  position  of  a  shipowner  taking  a  ship 
into  dock,  finally,  in  the  year  1901,  came  before  the  House 
of  Lords  in  the  case  of  Raine  v.  Jobson  d  Co.  {I).  The 
facts  of  this  case  were  that  the  respondents,  who  were 
ship  repairers,  were  in  the  habit,  when  they  wished  to 
overhaul  or  repair  a  ship,  of  hiring  a  berth  in  the  docks 
at  West  Hartlepool  from  the  North  Eastern  Railway 
Company,  to  whom  the  docks  belonged.     They  paid  dues 

{J)  [1901]  A.  C.  404;   70  L.  J.  K.  B.   771  ;.  17  T.  L.  R.   627,  aiUe, 
p.  218. 
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for  the  dock  and  got  their  turn  in  the  ordinary  way.  On 
the  occasion  in  question  they  took  a  ship  into  one  of 
these  docks  to  be  inspected  and  cleaned.  The  water  was 
pumped  out  of  the  dock,  but  there  was  no  evidence  as  to 
whether  the  dock  contained  more  than  one  berth.  The 
appellant's  husband,  Baine,  was  employed  in  cleaning 
the  ship,  which  was  empty.  Being  sent  from  the  ship  to 
the  quay  to  fetch  paraffin,  Kaine  stepped  on  to  a  sort  of 
gangway  connecting  the  ship  with  the  quay  ;  it  tilted  up^ 
he  fell  into  the  dock,  and  died  of  the  injury. 

Both  the  county  court  judge  and  the  Court  of 
Appeal  had  decided  that  there  was  no  liability  under 
the  Workmen's  Compensation  Act  upon  the  ground  that 
the  accident  occurred  on  a  ship,  not  upon  a  dock. 

The  ratio  decidendi  of  the  Court  of  Appeal  both  in 
this  and  the '  previous  case  of  Flowers  v.  Chambers 
(ante,  p.  214)  seems  to  have  been  that  as  the  Workmen's 
Compensation  Act  was  never  intended  to  appl}'  to  the 
shipping  industry,  a  ship  carried  about  with  it  a  kind  of 
immunity  from  the  operation  of  the  Act,  even  when  lying  in 
a  place,  viz.,  a  dock,  which  had  been  constituted  ^  factory. 

The  House  of  Lords  unanimously  reversed  the  decision 
of  the  Court  of  Appeal ;  disapproved  of  the  decision  of 
Floicers  v.  Chambers,  and  approved  that  of  Merrill  v. 
Wilson,  Sons  d  Co.,  Ltd.  {ante,  p.  215). 

Shortly  stated,  the  grounds  of  the  decision  were  these. 
That  the  dock  itself  was  a  factory  owing  to  some  provisions 
of  the  Factory  Acts  being  applicable  to  all  such  places. 
That  the  respondents,  Jobson  &  Co.,  had  the  actual  use 
or  occupation,  either  the  one  or  the  other,  of  a  part  of 
these  dock  premises,  and  that  they  could  not  escape 
liability  as  occupiers  of  a  factor}',  by  bringing  a  ship  into 
the  dock. 

In  other  words,  the  supposed  immunity  of  a  ship  in  a 
dock  was  destroyed.  Lord  Macnaghten,  in  giving  judg- 
ment (p.  431)  (/c/c),  says:  "The  dock  was  a  *  factory' 
because  it  was  a  dock  to  which  some  provision  of  the 

(kk)  Of  report  in  "  Law  Reports." 
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Factory  Acts  is  applied  by  thie  Factor}'  and  Workshop  Act, 
1895(1).  Messrs.  Jobson  were  'undertakers/  because 
they  had  at  the  time  the  *  actual  use  and  occupation  ' 
of  the  dock.  The  accident  happened  to  a  workman 
in  the  dock,  and  it  was  an  accident  arising  out  of  and 
in  the  course  of  his  employment.  I  agree  that  it  is 
difficult,  if  not  impossible,  to  reconcile  the  case  of 
Merrill  v.  Wilson  with  Flowers  v.  Chambers.  Of  the 
two  I  prefer  the  later  case." 

Since  this  decision  of  the  House  of  Lords  it  must  be 
taken  as  finally  established  that  a  shipowner  taking  a  ship 
into  a  dock  has  the  actual  "  use  or  occupation "  of  a 
part  of  a  dock;  and  that  he  becomes  the  *'  occupier  "  of 
a  "  factory,"  and  liable  to  pay  compensation  under  the 
Workmen's  Compensation  Act,  whether  the  accident 
occurs  on  the  ship,  or  on  any  part  of  the  premises 
used  therewith. 

No  distinotion  between  wet  and  dry  dock. — In  Raine 
V.  Johson  d  Co.y  the  dock  of  which  the  respondents  were 
held  to  have  the  **  actual  use  or  occupation  "  was  a  dry 
dock.  It  was  contended  in  argument  that  if  the  decision 
of  the  Court  of  Appeal  was  reversed,  every  shipowner 
who  got  a  berth  for  a  ship  in  a  wet  dock,  perhaps  con- 
taining a  large  amount  of  shipping,  would  become  the 
occupier  of  a  factory  in  respect  of  the  part  his  ship 
covered.  Although  not  referred  to  in  the  judgments, 
their  Lordships  did  not  appear  to  regard  this  as 
formidable,  or  other  than  a  natural  result  of  their 
decision. 

Since  the  decision  of  the  House  of  Lords  in  Raine  v. 
Jobson  d  Co.  {supra) ^  the  Court  of  Appeal  in  Cattemwle 
V.  The  Atlantic  Transport  Co.  (m),  has  held  that  a  ship- 
owner who  takes  a  ship  into  a  wet  dock  has  the  actual  use 
and  occupation  of  that  part  of  the  dock  which  the  ship 
occupies,  and  becomes  the  occupier  of  a  "factory"  within 
the  meaning  of  the  Workmen's  Compensation  Act. 

{I)  The  Factory  Act,  1895,  was  in  force  at  the  time  this  case  arose. 
(to)  [1902]  1  K.  B;  204  ;  71  L.  J.  K.  B.  173  ;  85  L.  T.  513. 
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'^  Aotual  use  and  occupation ''  need  not  be  exclusiYe. 

— The  "  actual  use  or  occupation "  of  part  of  dock 
premises  need  not  be  the  exclusive  use  or  occupation. 

Notwithstanding  the  statement  of  Lord  Justice  Collins 
in  Menill  v.  Wilson  {ante,  p.  216),  that  in  order  to  make 
a  person  having  the  actual  use  of  part  of  dock  premises  the 
"  undertaker  *'  of  a  **  factory  "  there  must  be  some  definable 
area  in  respect  of  which,  if  rightly  defined,  he  can  be  said 
to  be  the  undertaker,  that  learned  Judge  was  careful 
not  to  commit  himself  to  the  principle  that  "  actual  use  " 
must  be  exclusive  use. 

This  question  again  arose  in  Bartell  v.  Gray  dc  Co.  (n). 
There  a  firm  of  employers  contracted  to  do  painting  and 
plumbing  on  a  ship  lying  in  a  dock,  and  sent  workmen  on 
board  to  do  the  work.  Part  of  the  crew  remained  on 
board  in  general  charge  of  the  ship,  and  the  firm  were  in 
possession  alone  of  those  parts  of  the  ship,  where  they 
had  contracted  to  do  the  work.  One  of  the  workmen 
was  injured  by  an  accident  arising  out  of  and  in  the 
course  of  his  employment.  It  was  held  that  the  em- 
ployers were  the  occupiers  of  a  factor3^  for  the  purposes 
of  the  "Workmen's  Compensation  Act,  having  the  "  actual 
use  "  of  part  of  dock  premises  so  far  as  was  necessary  to 
enable  them  to  do  the  work. 

In  his  judgment,  Collins,  M.R.,  after  declaring  the  case 
of  Flowers  v.  Chambers  to  be  overruled  by  the  decision 
of  the  House  of  Lords  in  Raine  v.  Jobson,  continues  as 
follows  (o):  *'  It  seems  to  me  that  no  one  can  caiTy  on  an 
operation  on  a  ship  floating  in  a  dock  without  having 
the  use  of  the  dock,  and  that  when  you  have  persons 
who  have  taken  a  contract  and  engaged  in  carrying  it 
out,  they  have  the  use  of  that  area  of  the  dock  for  the 
purpose  of  their  work,  and  are  imdertakers.  It  was 
contended  that  there  cannot  be  use  or  occupation  within 
the  Act  unless  it  is  exclusive  ;  but  it  has  been  pointed  out 
that  that  argument  was  put  to  this  Court  in  Merrill  v. 
Wilson  {ante,  p.  215)  and  overruled.     As  was  shown  in 

(«)  [1902]  1  K.  B.  225  :  71  L.  J.  K.  B.  115  ;  85  L.  T.  658 
(o)  On  p.  229  of  Law  Reports. 


220  EMPLOYMENTS   TO   WHICH   THE    ACT   APPLIES. 

that  case,  where  the  Court  is  dealing  with  user,  the  nature 
of  the  subject-matter  of  the  user  must  be  looked  at,  and 
the  use  or  occupation  of  a  wharf  may  be  very  different  from 
tlie  use  or  occupation  of  some  other  subject-matter. 
Further,  the  use  or  occupation  of  anj'  given  thing  ma}-^  well 
be  subject  to  the  use  of  the  same  thing  by  someone  else, 
provided  that  the  two  do  not  conflict.  That  considera- 
tion cuts  the  ground  from  under  the  argument  that  the 
occupation  of  the  person  sought  to  be  charged  as  under- 
taker must  be  exclusive.  In  considering  what  is  a 
factory,  some  conception  of  a  possible  limit  of  space 
must  no  doubt  of  necessity  be  imported.  Where  a  whole 
ship  is  handed  over  to  contractors  for  certain  purposes, 
that  fact  is  not  inconsistent  with  the  use  of  the  ship  by 
someone  else  for  other  purposes  not  interfering  with  the 
purpose  for  which  the  ship  was  handed  over." 

The  same  principle  was  recognised  and  applied  in  the 
case  of  Hainsborough  v.  Ralli  Bros.  (p). 

It  seems  to  follow  from  the  foregoing  decisions,  that 
every  employer  who  takes  workmen  on  to  dock  premises, 
either  to  work  upon  a  ship  or  upon  the  land  portion  of 
the  dock,  and  has  the  use  of  such  part  of  the  premises  as 
is  necessar}*^  to  enable  him  to  carry  out  his  work,  becomes 
the  occupier  of  a  **  factory  '*  for  the  purposes  of  tlie 
Workmen's  Compensation  Act. 

The  same  principle  will  apply  to  the  actual  use  of  a 
wharf,  quay,  or  warehouse,  provided  the  employer  has 
possession  of  some  part  of  the  premises  forming  part  of 
the  wharf,  quay,  or  warehouse.  Different  considerations 
will  apply  when  he  is  only  in  possession  of  a  ship  or  part 
of  a  ship  lying  in  a  navigable  river  or  canal  alongside  a 
wharf,  quay,  or  warehouse. 

"All  machinery  or  plant  used  in  the  prooess  of 
loading  or  unloading,  or  coaling  any  ship  in  any  dock, 
harbour  {pp)^  or  canal "  (q). — These  words  of  section  104 

(;;)  18  T.  L.  R.  21  ;  nn«l  see  also  Carringtony.  bannytter,  [1901]  1  Q.  B. 
20  ;  70  L.  J.  Q.  B.  31  ;  83  L.  T.  457. 

{pp)  See,  as  to  meaning  of  '*  harbour,"  anlc^  p.  206. 
{q)  See,  as  to  meaoiug  of  "canal,"  post,  p.  223. 
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of  the  Factory  Act,  1901,  replace  former  words  in  section  23 
of  the  Factory  Act,  1895,  which  declared  that  **  so  far  as 
relates  to  the  process  of  loading  or  unloading  therefrom 
or  thereto,  all  machinery  and  plant  used  in  that  process 
should  he  deemed  a  factory." 

All  such  machinery  and  plant  used  in  the  process 
referred  to  in  section  104  of  the  Factory  Act,  1901, 
becomes  itself  a  factory,  and  the  person  who,  by  himself, 
his  agents,  or  workmen,  uses  an}'  such  machinery  or  plant 
for  such  pui-pose,  becomes  the  occupier  of  the  premises, 
and  thus  the  occupier  of  a  factory. 

The  following  cases  were  decided  upon  the  wording  of 
section  23  of  the  Factory  Act,  1895.  Owing  to  the 
amplification  of  the  wording  of  the  present  section,  they 
are  not  of  the  same  use  or  authority  as  heretofore.  They 
must,  however,  be  shortly  considered. 

In  the  case  of  Woodliam  v.  Atlantic  TranspoH  Co, 
(antCf  p.  214),  it  was  decided  that  shipowners  using  a 
crane  belonging  to  a  dock  company  for  the  purpose  of 
unloading  their  ship  in  a  dock  became  the  occupiers  of  a 
factory  in  respect  of  such  user. 

In  this  case,  the  unloading  took  place  directly  from  the 
ship  to  the  dock,  and  thus  fell  within  the  very  words  of 
the  section.  In  the  case  oi  Hennessey  v.  McCabe  {q)y  the 
machinery  used,  which  it  was  argued  constituted  a  factory, 
was  a  steam  winch  belonging  to  a  ship.  The  ship  was 
lying  in  a  dock  and  taking  in  cargo  by  means  of  the 
steam  winch  from  a  lighter  lying  alongside.  It  was  held 
that  loading  from  the  lighter  into  the  ship  was  not  loading 
from  a  dock ;  that  the  steam  winch  was  not  a  factory,  it 
not  being  machinery  used  in  the  process  of  loading  from 
a  dock,  wharf,  quay,  or  warehouse  within  the  meaning  of 
section  23  of  Factory  Act,  1895,  and  that  the  workman 
was  not  entitled  to  compensation  under  the  Workmen's 
Compensation  Act,  1897.  This  decision  would  now  be 
impeachable  upon  the  ground  that  the  whole  operation 
taking  place  in  a  dock,  the  respondents  would  be  liable 

(q)  [1900]  1  Q.  B.  491  ;  69  L.  J.  Q.  B.  173  ;  81  L.  T.  575  ;  16  T.  L.  R. 
77  ;  48  VV.  R.  231. 
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not  as  the  occupiers  of  the  machinery,  but  as  occupiers 
of  part  of  the  dock  premises. 

In  several  other  cases  (not  reported)  it  was  admitted  in 
argument,  upon  the  authority  of  the  above  case,  that  if  the 
machinery  was  being  used  to  load  or  unload  between  ship 
and  ship,  or  between  ship  and  lighter,  the  persons  so 
using  it  did  not  become  the  occupier  of  a  factory  for  the 
purposes  of  the  Workmen's  Compensation  Act,  and  this 
although  the  ship  upon  which  the  accident  occurred  might 
be  lying  at  a  wharf,  or  against  a  quay. 

Curious  results  followed.  If  a  ship  was  lying  at  a 
quay,  and  loading  from,  or  discharging  to,  the  quay  on 
one  side,  and  loading  from,  or  discharging  to  a  lighter, 
upon  the  other,  the  men  engaged  on  one  side  were  within 
the  Act,  whilst  those  engaged  on  the  other  side  were 
outside  it.  A  fortiori,  the  operation  of  loading  or  dis- 
charging goods  by  means  of  machinery  in  a  river  could 
not  constitute  the  person  using  the  machinery  the 
occupier  of  a  factor3\ 

Objeot  of  seotion  IM  of  Faotory  Aot,  1901. — The  object 
of  the  alteration  of  the  wording  in  the  present  Factory 
Act,  was'  to  bring  this  description  of  employment  within 
the  protection  of  the  Workmen's  Compensation  Act. 

All  that  is  now  necessary  to  constitute  such  machinery 
or  plant  a  factory,  and  the  person  using  it  the  occupier 
of  a  factory,  is  that  it  should  be  **  used  in  the  process  of 
loading  or  unloading  or  coaling  any  ship  in  any  dock, 
harbour,  or  canal."     (Section  104  (1).) 

As  before  stated  {ante,  p.  206)  the  expression  "harbour* 
includes  "  Harbours  properly  so  called,  whether  natural 
or  artificial,  estuaries,  navigable  rivers,  piers,  jetties,  and 
other  works  in  or  at  which  ships  can  obtain  shelter  and 
unship  goods  or  passengers  "  (r). 

Consequently  since  the  coming  into  operation  of  the 
Factory  Act,  1901  (January  1st,  1902),  if  the  loading  or  un- 
loading of  a  ship  is  being  performed  b}'  means  of  machinery 

(r)  Section  104  (2),  Factorj'  Act,  1901 , defining  harbonr  as  "having  the 
same  meaning"  as  in  Merchant  Shipping  Act,  1894  (67  A  58  Vict.  c.  60), 
8.  742. 
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in  any  estuary,  river,  or  at  any  works  at  which  it  is 
possible  for  ships  to  obtain  shelter  and  unship  goods,  it 
is  quite  immaterial  whether  the  ship  is,  or  is  not  in  a 
dock,  or  lying  at  a  wharf,  quay,  or  warehouse.  The 
machinery  becomes  a  factory  whether  situate  upon  a  ship, 
on  land,  or  on  a  structure  fixed  or  floating,  and  the  person 
using  the  machinery  is  the  occupier  of  a  factory  within 
the  meaning  of  the  Workmen's  Compensation  Act. 

"Plant," — For  legal  definition  of  the  meaning  of 
the  term  "plant,"  see  ante,  p.  79.  The  expression 
^* plant**  is  also  to  include  any  gangway  or  ladder  used 
by  any  person  employed  to  load  or  unload  or  coal  a  ship. 
{Section  104  (2),  Factory  Act,  1901.) 

"Canal."— By  the  Regulation  of  Railways  Act,  1878 
(86  &  87  Vict.  c.  48),  s.  8,  the  term  "  canal  **  includes 
any  navigation  which  has  been  made  under  or  upon 
which  tolls  may  be  levied  b}"^  authority  of  Parliament  and 
also  the  wharves  and  landing  places  of  and  belonging  to 
«uch  canal  or  navigation  and  used  for  the  purposes  of 
public  traffic. 

By  the  Railway  and  Canal  Traffic  Act,  1888  (51  &  52 
Vict.  c.  25,  s.  25),  the  same  definition  is  retained.  It 
may  be  that  the  term  "  canal  '*  as  used  in  the  Factory 
Act,  1901,  has  the  same  meaning  as  in  the  above-named 
statutes.  In  the  author's  opinion,  however,  it  is  more  likely 
to  be  interpreted  in  a  colloquial  sense,  as  meaning  any 
-constructed  watercourse  along  which  ships  can  pass. 

"Used  in  the  prooess  of  loading  or  unloading." — 

In  some  of  the  earlier  cases  under  the  Workmen's  Com- 
pensation Act  a  somewhat  strict  construction  was  placed 
upon  the  words  **  used  in  the  process  of  loading  or  unload- 
ing "  as  used  in  section  23  of  the  Factory  Act,  1895.  The 
same  words  appearing  in  the  new  section  (section  104) ; 
renders  a  consideration  of  these  cases  necessary. 

The  principle  upon  which  the  Court  of  Appeal  pro- 
■ceeded  was  that  as  the  operation  of  loading  or  unloading 
was  alone  referred  to,  only  the  part  of  the  plant  used 
immediately  in  that  process  was  constituted  a  factory. 


224  EMPLOYMENTS    TO   WHICH   THE   ACT   APPLIES. 

In  accordance  with  this  principle,  it  was  decided  in 
Medcl  V.  Mclver  («)  that  two  large  iron  gangway  doors  in 
the  side  of  a  ship  which  were  opened  for  the  purpose  of 
allowing  the  cargo  to  be  taken  into  or  discharged  from 
the  ship  and  had  to  be  afterwards  closed,  were  not 
machiner}'  or  plant  used  in  the  process  of  loading  or 
unloading  therefrom  or  thereto. 

This  decision  was  followed  in  Durrie  v.  Warren  {t). 
A  staging  fastened  outside  a  ship  which  was  being  used 
for  the  purpose  of  screwing  up  the  iron  doors  of  a  ship  after 
the  loading  was  completed  was  held  not  to  be  machinery 
or  plant  used  in  the  process  of  loading  or  unloading. 

Considerable  doubt  is  thrown  upon  the  two  last 
cited  cases  by  the  decision  of  the  House  of  Lords  in 
Stuart  V.  Nixon  and  Bruce  (?/) .  The  facts,  so  far  as  they 
are  relevant  to  the  present  point,  were  the  following. 
The  respondents  were  stevedores  and  were  loading  a 
vessel  in  a  dock  by  means  of  a  winch,  derrick,  and  fall. 
The  cargo  had  all  been  taken  into  the  ship  and  the 
appellant's  husband  (a  workman)  was  in  the  course  of  his 
employment  "  finishing  off "  a  hold.  The  "  finishing  off" 
consisted  of  putting  two  iron  cross-beams  across  the 
hatchway.  They  had  to  be  slung  into  position  by  means 
of  the  winch,  derrick,  and  fall,  which  were  all  on  board  the 
ship.  The  fall  got  entangled,  the  appellant's  husband 
was  trying  to  disentangle  it  when  the  beam  which  was 
being  lowered  by  the  winch  canted,  and  jerked  him  into 
the  hold,  causing  injuries  which  resulted  in  death.  The 
House  of  Lords,  by  a  majority,  decided  that  the  opera- 
tion of  putting  on  the  cross-beams  and  covering  the  hold 
was  a  part  of  the  process  of  the  loading  of  a  ship, 
and  that  the  legislature  in  using  the  words  in  "the 
process  of  loading  or  unloading  therefrom  or  thereto  " 
intended  to  include  the  whole  operation  of  loading, 
and  that  the  work  upon  which   the  deceased  man  was 

(s)   [18H9]  '2  Q.  K  136 ;  68  L.  J.  Q.  B.  645 ;  80  L.  T.  554  ;  15  T.  L.  K. 
364  ;  47  W.  R.  486. 

(0  15  T.  L.  R.  3H5. 

(u)  [1901]  A.  C.  79  ;  69  L.  J.  Q.  B.  598  ;  82  L.  T.  489  ;  16  T.  L.  R. 
335  ;  48  W.  R.  598.     Sea  post,  p.  326. 
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engaged  at  the  time  of  the  accident  was  a  part  of 
this  operation.  The  machinery,  therefore,  at  the  time 
was  a  factory  and  the  respondents  were  held  liable  to  pay 
compensation  under  the  Workmen's  Compensation  Act. 

The  cases  of  Medd  v.  Mclver  and  Durne  v.  Warren 
(supra)  were  cited  to  the  House  of  Lords  in  the  course  of 
the  argument,  but  were  not  received  with  especial  favour. 

"  Ship." — The  expression  '*  ship/*  as  used  in  section  104 
of  the  Factory  Act,  1901,  has  the  same  meaning?  as  in 
the  Merchant  Shipping  Act,  1894.     See  antey  p.  206. 

'^  The  person  who  .  .  .  uses  any  such  machinery  or 
plant." — It  is  not  necessary  that  the  person  using  the 
machinery  or  plant  should  be  the  owner  of  the  same, 
or.  that  he  should  have  more  than  a  temporary  user  to 
constitute  him  the  occupier  of  a  factory.  It  is  well 
known  that  the  machinery  or  plant  at  docks,  wharves,  or 
quays,  or  situate  on  ships,  is  often  used  by  the  stevedores 
employed  to  load  or  unload  cargo.  By  virtue  of  the 
present  Factory  Act,  the  master  stevedore  becomes  the 
**  occupier'*  of  the  plant,  which,  for  the  time  being,  he 
is  using,  and  as  such  the  **  occupier"  of  a  factory  within 
the  meaning  of  the  Workmen's  Compensation  Act. 

Dock  companies  using  machinery  or  plant. — In  a 

case  where  the  dock  company  or  owner  of  the  wharf, 
quay,  or  warehouse,  does  the  loading  or  discharge  of  the 
goods  with  their  own  machinerj'  and  plant,  the  liability  will 
attach  by  the  very  words  of  the  Act  itself. 

Shipowners  using  machinery  or  plant. — Should  the 
loading  or  discharging  or  coaling  of  a  ship  be  carried 
out  by  the  crew  of  the  ship  in  any  dock,  harbour,  or  canal 
by  means  of  machinery  or  plant  belonging  to  the  owner  of 
the  dock,  harbour,  or  canal,  or  by  means  of  machinery  and 
plant  belonging  to  the  ship,  the  shipowner  becomes  for 
the  time  being  the  occupier  of  a  factory,  and  within  the 
Workmen's  Compensation  Act.  It  is  true  that  the 
Workmen's    Compensation     Act     does     not     apply    to 
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seamen  (x).  Tlie  shipowner  in  this  case  becomes  liable 
not  qua  shipowner,  but  qua  occupier  of  a  factorj'.  The 
injured  workmen  in  such  a  case  recovers  as  an  emplo3e 
of  a  factory,  although  probably  he  does  not  cease  to  be  a 
seaman. 

Joint  user  of  machinery  or  plant. — The  question  has 
several  times  arisen,  though  no  authoritative  decision  has 
yet  been  given  upon  it,  whether  more  than  one  pei*son 
may  be  the  occupier  of  machinery  and  plant  at  the  same 
time.  It  is  not  unusual  for  the  work  of  loading  or 
discharging  a  sliip  to  be  cairied  out  by  different  gangs  of 
workmen  in  the  employ  of  different  masters.  Sometimes 
the  ship's  crew  work  with  the  steyedores,  or  two  gangs  of 
stevedores  may  work  together.  The  macliinery  used  in 
the  joint  operation  is  generally  under  the  control  of  the 
agents  or  servants  of  one  of  these  joint  undertakers. 
We  do  not  think  the  contention  unarguable,  that  in  such 
a  case  each  employer  of  the  workmen  engaged  in  the 
work,  who  is  at  the  time  deriving  benefit  from  the  user  of 
the  machinery,  becomes  the  occupier  of  a  factor}'. 

Whether,  whilst  the  operation  of  loading  or  unloading 
in  a  dock,  harbour,  or  canal  is  being  carried  on,  all  the 
men  engaged  upon  the  ship  enjoy  the  protection  of  the 
Workmen's  Compensation  Act,  or  onl}'  such  of  them  as 
are  actually  engaged  in  the  work,  is  another  question 
which  will  have  to  be  decided. 

Soottish  deoisions  as  to  user  of  dock  premises. — The 

decision  of  the  Court  of  Session  in  Scotland  with  respect  to 
the  liability  of  shipowners  occupying  part  of  dock  premises 
by  means  of  their  ships  followed  very  closely  the  earlier 
English  decisions,  and  were  in  accord  with  them. 

The  Court  of  Session  approved  of  the  reasoning  upon 
which  the  case  of  Flowers  v.  Chavibers  {ante,  p.  214)  was 
based,  and  carried  the  principle  of  this  decision  to  its 
logical  conclusion. 

(a;)  The  definition  of  the  word  *'  seaman  "  in  the  Merchant  Shipping  Act, 
1894  (57  &  58  Vict.  c.  60,  s.  742),  is  very  wide.  It  includes  eveiy  person 
(except  mastei-s,  pilots,  and  apprentices  duly  indentured  and  registered) 
employed  or  engaged  in  any  capacity  on  board  any  ship. 


factory:    SCOTTISH   DECISIONS.  22T 

In  the  Aberdeen  Steam  Trawling  and  Fishing  Co.  v. 
Peters  (y)  it  was  held  that  the  machinery  and  plant 
belonging  to  and  upon  a  ship  which  was  being  used  to 
unload  cai'go  from  the  ship  to  a  quay  was  not  within 
section  23  of  the  Factory  Act,  1895,  and  did  not  become 
a  factory  for  the  purposes  of  the  Workmen's  Compensa- 
tion Act.  The  7'atio  decidendi  of  the  judgments  was  that 
none  of  the  requirements  of  the  Factory  Acts,  applied  to 
machinery  and  plant  by  section  23,  could  with  convenience 
be  applied  to  ships,  or  the  machinery  thereon. 

In  Jacksayi  v.  Rodger  d-  Co.  (z)  a  similar  point  arose. 
The  Court  of  Session,  after  holding  that  the  case  must  go 
to  proof,  eventually  decided  that  the  accident  having 
happened  upon  a  ship,  the  respondents  were  not  liable  to 
pay  compensation,  whether  the  dock  in  which  the  ship  was. 
Ipng  was,  or  was  not  a  factory. 

The  decisions  in  Healy  v.  Macgregor  (a)  and  Bruce  v.. 
Henry  d;  Co.  (b)  both  reaffirmed  the  principle  that  a  ship 
in  a  dock  did  not  become  a  factory  for  the  purposes  of 
the  Workmen's  Compensation  Act. 

The  case  of  Low  v.  Abernethy  (c)  went  still  further,  and 
decided  that  a  steamship  in  a  dock  did  not  become  a 
factor}',  or  subject  to  any  of  the  factory  requirements, 
even  when  it  was  admitted  that  the  dock  itself  was  a 
factory  within  the  meaning  of  section  7  of  the  Workmen's 
Compensation  Act. 

In  Barclay  v.  McKinnon  (d)  a  workman  was  injured 
whilst  repairing  a  ship  in  a  public  dock  at  a  distance  of 
650  yards  from  his  employer's  factory.  The  factory  wa& 
not  a  shipbuilding  yard,  consequently  the  workman  could 
not  claim  the  advantage  of  section  7  (3)  of  the  Work- 
men's Compensation  Act.     It  was  held  that  the  place 

(y)  1  F.  (6th  series)  786  ;  36  Sc.  L.  R.  573. 

(«)  1  F.  (5th  series)  1053  ;  36  Sc.  L.  R.  851  ;  37  Sc.  L.  R.  390. 

(a)  2  F.  (5th  series)  634  ;  37  Sc.  L.  R.  454. 

{b)  2  F.  (5th  series)  717 ;  37  Sc.  L.  R.  511. 

(c)  2  F.  (5th  series)  722 ;  37  Sc.  L.  R.  506.  An  Irish  decision,  Blair 
V,  Dundalk  ds  Newry  Steam  Packet  Co,,  33  Ir.  L.  T.  R.  132,  is  to  the  same^ 
effect 

(d)  3  F.  (5th  series)  436  ;  38  Sc.  L.  R.  321. 
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where  the  accident  occurred  was  neither  a  shiphuilding 
yard  nor  a  factory  to  which  any  of  the  provisions  of  the 
Factor}'  Acts  was  applied  by  section  23  of  the  Factory 
Act,  1895. 

An  appeal  was  lodged  from  this  decision  in  the  House 
of  Lords.  Upon  the  case  coming  on  for  argument,  it 
was  objected  that  no  appeal  lay  to  the  House  of  Lords 
from  a  decision  of  the  Court  of  Session  in  any  action 
under  the  Workmen's  Compensation  Act,  and  the  words 
in  clause  14  of  the  2nd  Schedule  to  the  Act  were 
relied  upon.  The  House  of  Lords  held  that  the 
objection  was  good  (e). 

Scottish  decisions  must  be  regarded  as  oTermled. — 

It  is  thought  that  all  the  above  decisions  must  now  be 
regarded  as  overruled  by  the  judgments  of  the  House  of 
Lords  in  the  case  of  Raine.y.  Jobson  {ante,  p.  216).  It 
is  true  this  is  an  English  appeal,  and  none  of  the  Scottish 
decisions  have  or  can  possibly  be  reversed.  Nevertheless, 
this  decision,  and  the  judgments  delivered  by  the  noble 
Lords  who  were  parties  to  it,  will  doubtless  henceforth  be 
followed  by  the  Court  of  Session. 

"Wharf"  or  "Quay." — The  question  arose  in  the  case 
of  Haddock  v.  Humphrey  (f)  as  to  the  meaning  of  the 
word  "wharf"  or  **  quay,**  as  used  in  the  Workmen's 
C'ompensation  Act,  in  reference  to  the  following  facts : 

For  the  purpose  of  unloading  timber  from  timber-ships, 
a  dock  board  provided  quay  or  wharf  space  running 
inland  for  160  yards  from  the  water's  edge.  At  the 
further  end  of  this  space  was  a  fence  with  gates  at  inter- 
vals, behind  which  came  a  series  of  yards  leased  by  the 
dock  board  to  difi'erent  timber  merchants  for  storing  their 
timber,  the  whole  being  the  property  of  the  dock  board, 
and  separated  by  a  wall  from  the  surrounding  property. 
A  workman  employed  by  a  firm  of  carters  was  killed 
whilst  moving  a  log  of  timber  in  one  of  the  yards  leased  to 
a  firm  of  timber  merchants.     Held,  by  A.  L.  Smith,  L.J., 

(r)  McKinnon  v.  Barclay,  3  F.  (5th  series,  H.  of  L.)  1,  seepostf  p.  419. 

(/)  [1900]  1  Q.  B.  609 ;  69  L.  J.  Q.  B.  327  ;  82  L.  T.  72  ;  16  T.  L.  R. 
143. 


fagtobt:  wharf  ob  quat.  229 

and  Collins,  L.J.  (Bigby,  L.J.,  dissenting),  that  the 
word  "wharf"  as  used  in  the  Workmen's  Compensa- 
tion Act  must  be  construed  in  its  ordinary  and  popular 
signification,  as  a  place  contiguous  to  water,  over  which 
goods  pass  in  the  process  of  loading  and  unloading  ; 
that  the  yard  where  the  accident  happened  was  not  a 
"wharf"  within  the  meaning  of  those  sections,  and 
the  employment  of  the  deceased  was  therefore  not 
one  to  which  the  Workmen's  Compensation  Act,  1897, 
applied. 

With  the  above  decision  must  be  considered  the  case  of 
Kenny  v.  Harrison  (g),  where  the  facts  were^  very  similar. 
The  claimant  was  injured  whilst  engaged  in  removing 
timber  upon  a  piece  of  land  which  was  within  the  ambit 
of  a  system  of  docks  belonging  to  a  railway  company, 
and  which  had  been  let  by  the  company  to  timber  mer- 
chants for  the  storage  of  timber.  The  piece  of  land  in  the 
occupation  of  the  respondent  was  about  forty  yards  from 
the  water  of  a  dock.  Between  it  and  the  water  ran  the 
dock  railway  or  tramway,  and  this  constituted  the  only 
visible  separation.  Timber  had  sometimes  been  landed 
from  the  nearest  dock  and  brought  on  to  this  piece  of  land, 
but  during  the  year  preceding  the  accident  all  the  timber 
stacked  thereon  had  been  landed  from  other  docks 
forming  part  of  the  dock  system,  more  or  less  remote, 
and  brought  to  the  land  by  rail  or  otherwise. 

The  county  court  judge  found  as  a  fact  that  the  said 
timber  yard  was  a  "  factory,"  as  being  a  dock,  wharf  or 
quay  within  the  meaning  of  the  Workmen's  Compensa- 
tion Act,  1897,  s.  7  (2).  Held  by  the  Court  of  Appeal, 
that  there  was  evidence  to  support  this  finding. 

The  case  of  Haddock  v.  Humphrey  (supra)  was  cited, 
and  it  was  argued  for  the  respondent  that  the  cases  were 
not  distinguishable.  The  Court  observed  that  in  the 
former  case  the  arbitrator  had  found  as  a  fact  that  the 
place  where  the  accident  occurred  was  not  a  wharf,  or 
a  part  of  a  wharf,  whilst  in  the  present  case  there  was  a 
finding  of  fact  to  the  effect  that  it  was. 

ig)  [1902]  2  K.  B.  168 ;  71  L.  J.  K.  B.  783. 

B.L.  K 
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If  this  decision  really  means  that  upon  similar  facts 
one  arbitrator  can  find  one  way,  and  another '  arbitrator 
can  find  another,  and  both  decisions  are  supportable,  it 
does  not  seem  entirely  satisfactory,  or  calculated  to  pro- 
duce that  uniformit}'  of  administration  which  it  is  desirable 
to  secure.  It  seems,  moreover,  to  be  in  conflict  with 
some  of  the  dicta  pronounced  in  the  House  of  Lords  in 
Hoddinott  v.  Newton,  Cliambers  dt  Co.  {h). 

The  general  conception  of  the  term  "wharf"  is  a 
place  for  landing  or  embarking  goods  or  passengers  con- 
tiguous to  both  land  and  water.  The  dictionary  definitions 
of  the  word  all  convey  this  idea. 

The  question  whether  a  wharf  must  immediately  adjoin 
land  was  raised  under  peculiar  circumstances  in  a  case  of 
Ellis  V.  William  Cory  d-  Son  (t).  The  facts  were  that  the 
respondents  had  erected  in  the  middle  of  the  river  Thames, 
off  Charlton,  a  structure  known  as  "  Atlas  No.  3."  The 
structure  was  500  feet  long  and  45  feet  wide ;  there  were 
upon  it  nine  hydraulic  cranes  with  grabs  attached.  When 
the  crane  was  at  work  the  '*  grab  "  descended  into  the 
hold  of  a  coal  steamer  alongside  and  took  hold  automa- 
tically of  a  ton  and  a  half  of  coal.  This  was  lifted  by  the 
crane  and  turned  into  a  hopper  on  board  the  structure, 
where  it  was  automatically  weighed,  and  then  passed 
through  a  shoot  into  barges  lying  on  the  other  side.  On 
the  structure  was  also  a  blacksmith's  shop,  a  carpenter's 
shop,  plant  for  generating  electricity,  and  a  coffee  shop  for 
the  men  employed.  There  was  no  communication  between 
the  structm^e  and  the  shore  except  by  means  of  boats.  It 
was  held,  by  the  Court  of  Appeal,  reversing  the  arbitrator, 
that  the  structure  was  a  "wharf"  within  the  meaning  of 
the  Workmen's  Compensation  Act. 

This  case  is  therefore  an  authority  for  the  proposition 
that  a  place  to  be  a  "wharf"  need  not  be  situated  in 
immediate  contiguity  to  land. 

{h)  [1901]  A.  C,  judgment  of  Lord  Macnaohten  on  p.  56,  and  of  Lord 
Brampton  on  p.  68. 

(t)  [1902]  1  K.  B.  38 ;  71  L.  J.  K.  B.  72 ;  85  L.  T.  499  ;  18 
T.  L.  R.  28. 
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Scottish  Deoisions  as  to  vharf,  or  quay. — The  legal 
meaning  of  "  occupation  "  of  a  wharf  or  quay  was  con- 
sidered by  the  Court  of  Session  in  the  case  of  Stewart  v. 
DartigavU  Coal  Co,  (k).  The  Darngavil  Coal  Co.  had 
contracted  with  a  steam  packet  shipping  company  to  put 
coal  on  board  their  ships  in  Glasgow  harbour.  They  then 
entered  into  a  contract  with  a  coal  porter  to  do  the  actual 
work  of  putting  the  coal  into  the  ship,  when  the  same 
was  lying  alongside  a  wharf.  The  coal  porter  had  with 
his  workmen  the  use  of  the  wharf  so  far  as  it  was  necessary 
to  do  the  work.  One  of  the  coal  porter's  men  fell  into  the 
harbour  and  was  drowned.  It  was  held  that  the  respon- 
dents were  not  the  occupiers  of  the  wharf  for  the  purposes 
of  the  Workmen's  Compensation  Act.  The  grounds  of 
the  decision  were  that  the  coal  porter  was  an  independent 
contractor,  and  that  the  work  upon  which  he  and  his 
workmen  was  engaged  was  merely  ancillary  or  incidental 
to  the  business  carried  on  by  the  coal  company  (see  post, 
p.  809)  (I). 

Is  eyery  warehouse  a  factory  ? — Every  warehouse  to 
which  any  provision  of  the  Factory  Acts  is  applied  by  the 
Factory  and  Workshop  Act,  1895  {rn)  (now  the  Factory 
Act,  1901,  s.  104),  becomes  a  factory  for  the  purposes  of 
the  Workmen's  Compensation  Act,  1897. 

What  we  have  said  (ante,  pp.  209 — 217),  with  reference 
to  the  effect  of  the  application  of  the  provisions  of  the 
Factory  Acts  to  docks,  will  apply  also  to  warehouses. 

No  definition  or  qualification  of  the  term  "  warehouse  " 
is  to  be  foimd  either  in  the  Factory  Act,  1901,  or  the 
Workmen's  Compensation  Act,  1897. 

A  warehouse  is  by  general  acceptation  a  place  used  for 
the  storage  of  goods.  If  interpreted  in  its  widest  manner, 
it  may  be  held  to  include  not  alone  places  used  for  the 
storage  of  goods  conveyed,  or  to  be  conveyed  in  ships,  but 
such  places  as  city  and  town  warehouses  for  storage  of 
goods  for  sale,  and  warehouses  attached  to  stores  or  shops, 

{k)  4  F.  (5th  series)  425 ;  89  Sc.  L.  R.  302,  posty  p.  810. 

{I)  See  also  Strain  v.  Sloan,  8  F.  (5th  series)  663  ;  38  Sc.  L.  R.  475. 

(m)  58  &  59  Vict.  c.  37. 
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It  has  been  argued  that  all  persons  employed  in  a  ware- 
house of  any  description  can  claim  the  advantages  of  the 
Workmen's  Compensation  Act,  although  the  inclusion  of 
such  persons  appears  to  be  somewhat  foreign  to  the  general 
scope  of  the  Act.  If  plant  and  machinery  is  used  for  the 
purpose  of  loading  or  unloading  goods  at  such  a  warehouse, 
the  case  becomes  an  a  fortiori  one. 

This  important  question  came  before  the  Court  of  Appeal 
for  the  first  time  in  the  year  of  1902  in  the  case  of.  WiU- 
mot  V.  Paton  (n).  It  was  argued  that  the  use  of  the  word 
"  warehouse "  in  coUocation  with  the  words  "  dock," 
"  wharf,"  and  "  quay  "  in  section  23  of  the  Factory  Act, 
1895  (now  section  104  of  the  Factory  Act,  1901)  was 
meant  to  restrict  its  meaning  to  such  a  warehouse  as  was 
ejusdem  generis  with  such  places.  In  other  words,  that  the 
"warehouse  "  must  be  one  where  goods  for  transit  by,  or 
landed  from,  ships  are  stored,  and  must  therefore  be  in 
contiguity  to  water.  The  case  did  not  come  before  the 
Court  of  Appeal  upon  very  satisfactory  materials,  the 
evidence  being  very  meagre  and  supplemented  by  the 
admissions  of  counsel.  The  Court  rejected  the  argument 
that  a  "warehouse"  must  be  ejusdem  generis  with  a 
"  dock,"  "  wharf,"  or  "  quay,"  or  that  it  need  be  in 
contiguity  to  water,  and  held  upon  the  facts  proved  or 
admitted  that  the  place  in  question — a  yard  used  for 
storing  old  iron,  in  which  were  various  sheds — was 
capable  of  being  a  "warehouse"  within  the  Factory 
Act,  1895,  and  thus  fell  within  the  Workmen's 
Compensation  Act. 

Although  the  above  decision  establishes  that  the  meaning 
of  the  word  "  warehouse  "  is  not  controlled  by  the  other 
words  in  connection  with  which  it  is  used,  it  does  not,  it 
is  thought,  finally  lay  down  the  rule  that  every  place  in 
which  goods  are  stored  becomes  a  warehouse  for  the 
purposes  of  the  Workmen's  Compensation  Act.  If  this 
were  so  scarcely  any  business  premises  or  shop  would 
escape  inclusion. 

It  is  difficult  to  lay  down  any  principle  which  would 

(n)  [1902]  1  K.  B.  237  ;  71  L.  J.  K.  B.  1 ;  85  L.  T.  569  ;  18  T.  L.  R.  48. 
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apply  in  all  cases.  It  is  at  least  arguable  that  storing 
goods,  in  a  place  where  goods  are  stored  by  a  person 
who  caiTies  on  a  business,  in  which  the  storing  of  his  own 
goods  is  only  an  incidental  though  necessary  part,  does 
not  alone  constitute  such  place  a  "  warehouse "  within 
the  meaning  of  the  Factory  Act  and  the  Workmen's  Com- 
pensation Act.  The  Couiii  of  Appeal,  in  the  recent  case 
of  Burr  v.  Whiteley,  Ltd.  (o),  agreed  to,  or  rather  did  not 
dissent  from,  this  view  of  the  meaning  of  the  term  "  ware- 
house." In  this  case  the  arbitrator  had  found  as  a  fact 
that  large  underground  stock-rooms  at  Messrs.  Whiteley's 
premises  in  Westbourne  Grove,  where  goods  were  stocked 
for  the  purpose  of  afterwards  being  sold  in  the  retail  shops, 
situate  above  the  underground  premises,  were  not  a  '*  ware- 
house "  within  the  meaning  of  the  Workmen's  Compensa- 
tion Act  The  ratio  decidendi  of  the  arbitrator's  finding 
was  that  the  goods  were  only  stored  as  ancillary  or 
incidental  to  the  business  carried  on  by  the  respondents, 
and  only  such  amount  of  goods  were  stored  as  was 
necessary  to  replenish  the  retail  shops.  The  Court  of 
Appeal  upheld  this  award. 

As  to  shops,  etc. — Shops  and  stores  are  not  factories, 
except  in  cases  where  they  may  be  said  to  properly  fall 
within  the  term  *'  warehouse  "  (see  supra).  Consequently 
employment  therein  will  not  primd  facie  entitle  the 
employes  to  any  benefit  under  this  Act.  If,  however, 
any  machinery  driven  by  mechanical  power  is  used  therein, 
in  aid  of  any  manufacturing  process,  or  perhaps,  for  the 
purpose  of  adapting  any  article  for  sale,  even  these  places 
may  be  held,  in  consequence  of  such  user,  to  be  factories 
within  section  149  (1)  (c)  of  the  Factory  Act,  1901.  In 
such  case,  the  Workmen's  Compensation  Act  will  apply. 

Premises  on  which  machinery  is  temporarily  used 
for  construction  of  building. — Until  the  decision  of  the 
Court  of  Appeal  in  McNicholas  v.  Dawson  (p),  it  was 

(o)  19  T.  L.  R.  117.     See  also  aiUe,  p.  197. 

(ji)  [1899]  1  Q.  B.  773  ;  68  L.  J.  Q.  B.  470  ;  80  L.  T.  817  ;  16  T.  L.  R. 
242  ;  47  W.  K  600. 
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commonly  thought  that  the  machinery  and  plant  men- 
tioned in  the  definition  of  "  factory  "  in  the  Workmen's 
Compensation  Act  (section  7  (2) ),  related  alone  to  the 
machinery  and  plant  of  which  we  have  before  spoken,  used 
for  the  purpose  of  loading  or  unloading  between  a  ship 
and  a  dock,  wharf,  quay,  or  warehouse.  By  a  close  study, 
however,  of  section  23  of  the  Factory  and  Workshop  Act, 
1895  (now  sections  104  and  105  of  the  Factory  Act,  1901), 
it  will  be  seen  that  the  provisions  of  the  Factory  Acts 
there  set  out  are  applied  not  only  to  the  machinery 
mentioned  in  section  104,  but  also  to  "  any  premises  on 
which  machinery  worked  by  steam,  water,  or  other 
mechanical  power,  is  temporarily  used  for  the  purpose  of 
the  construction  of  a  building  or  any  structural  work  in 
connection  with  a  building."  (See  section  105  (1).)  By 
the  latter  part  of  this  section  'Hhe  person  using  such 
machinery  is  to  be  deemed  to  be  the  occupier  of  a 
factory." 

In  the  case  of  McNicholas  v.  Dawson,  the  Court  held 
that  such  machinery  itself,  apart  from  the  premises  which 
contain  it,  becomes  a  factory  within  the  meaning  of  the 
Workmen's  Compensation  Act,  so  that  in  the  words  of 
Collins,  L.J.,  there  may  be  "  a  factory  within  a  factory." 
The  machinery  in  this  case  consisted  of  a  steam  engine 
in  a  shed  temporarily  erected  by  a  builder,  which  engine 
was  used  to  work  a  moilar  mixing  pan,  situated  outside 
the  shed  in  the  open  air.  The  mortar  was  in  preparation 
for  use  in  a  building  hard  by,  which  the  builder  was 
erecting.  In  the  opinion  of  the  Court  of  Appeal,  this 
machinery  was  subject  to  the  provisions  of  the  Factory 
Acts  set  out  in  section  23  of  the  Factory  and  Workshop 
Act,  1895,  and,  consequentl}^  the  builder  in  question  was 
in  law  tlie  occupier  of  a  factory  (q). 

(q)  Although  this  case  was  argued  upon  an  admission  by  counsel  for  the 
applicant,  that  if  the  shed  was  not  constituted  a  factory  by  section  23, 
clause  (b),  of  the  Factory  and  Workshop  Act,  1895,  it  was  not  a  factory 
at  all,  it  is  doubtful  whether,  if  the  point  had  been  taken,  it  might  not 
liave  been  declared  a  factory  under  section  93  (3)  of  the  principal  Act  of 
1878. 
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(c.)  MINE. 

Mine. — A  mine  is  defined  with  reference  to  the  Coal 
Mines  Regulation  Act,  1887  (r),  and  the  Metalliferous 
Mines  Regulation  Act,  1872  («).  The  latter  Act  applies 
to  every  sort  of  mine  which  is  not  a  coal  mine  (section  8). 
The  definition  thus  embraces  mines  of  every  description. 
A  mine  may  be  defined  as  a  pit  or  excavation  in  the  earth, 
from  which  ores  or  other  mineral  substances  are  taken  by 
digging.  By  section  8  of  the  Coal  Mines  Regulation  Act, 
1887,  that  Act  applies  to  mines  of  coal,  mines  of  stratified 
ironstone,  mines  of  shale,  and  mines  of  fire-clay.  By 
section  75,  "  *  mine '  includes  every  shaft  in  the  course 
of  being  sunk,  and  every  level  and  inclined  plane  in  the 
course  of  being  driven,  and  all  the  shafts,  levels,  planes, 
works,  tramways,  and  sidings,  both  below  ground  and 
above  ground,  in  and  adjacent  to,  and  belonging  to  the 
mine  "  {t). 

By  section  41  of  the  Metalliferous  Mines  Regulation 
Act,  1872,  the  word  "  mine  "  as  used  therein,  includes 
"every  shaft  (including  pit)  in  the  course  of  being  sunk, 
and  every  level  and  inclined  plane  in  the  course  of  being 
driven  for  commencing  or  opening  any  mine,  or  for 
searching  for  or  proving  minerals,  and  all  the  shafts, 
levels,  planes,  works,  machinery,  tramways  and  sidings 
both  below  ground  and  above  ground,  in  and  adjacent  to 
a  mine  and  any  such  shaft,  level,  and  inclined  plane,  and 
belonging  to  the  mine." 

In  the  case  of  Tumbull  v.  Lamhton  Collieries  (u),  the 
meaning  of  the  above  words,  ''tramways  and  sidings 
both  below  ground  and  above  ground,  in  and  adjacent  to 
and  belonging  to  a  mine,"  as  used  in  the  Coal  Mines 
Regulation  Act,  1887,  was  discussed.  It  w^as  held  that 
a  private  railway  twelve  miles  long  used  by  colliery 
owners  to  collect  the  output  from  various  mines  belonging 
to  them,  was  not  within  the  Workmen's  Compensation 

(r)  50  k  51  Vict.  c.  68. 

(j?)  35  &  36  Vict.  c.  77. 

(t)  See  Turntnill  v.  Lambton  Collieries^  ivfra, 

(u)  82  L.  T.  589  ;  16  T.  L.  K.  369  (aiUe,  p.  188). 
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Act  as  being  a  tramway  or  a  siding  adjacent  to  the  mine. 
Lord  Justice  A.  L.  Smith  said :  "  The  words  in  that 
section  '  adjacent  to  and  belonging  to  a  mine '  meant 
physically  adjacent  to  and  belonging  to  the  mine  itself, 
and  not  merely  belonging  to  the  mine  owner."  In  the 
case  of  Ellison  v.  Longden  d  Son  (x)y  where  a  workman 
engaged  in  making  a  road  in  close  contiguity  to  a  mine, 
which  mine,  however,  had  not  been  at  the  time  worked, 
but  which  road  was  necessary  for  the  purpose  of  pre- 
paring and  working  the  mine,  was  held  to  be  employed 
in  "works  '*  on,  in,  or  about  a  mine. 

Pit-banks  of  mines. — It  must  be  remembered  that  a 
pit-bank  in  connection  with  a  mine  where  machinery 
driven  by  steam,  water,  or  other  mechanical  power  is 
used  in  connection  therewith,  may  be  a  factory  within  the 
Factory  Act,  1901,  Schedule  6  (27)).  The  test  of  this 
question  is  made  to  depend  upon  whether  the  labour  of 
women  in  such  places  is  regulated  by  the  Coal  Mines 
Eegulation  Act,  1872  (now  the  Act  of  1887),  or  by  the 
Metalliferous  Mines  Eegulation  Act,  1872.  The  labour 
of  women  above  ground,  i.e.,  on  pit-banks,  was  regulated 
by  the  Coal  Mines  Eegulation  Act,  1872,  and  is  now 
regulated  by  the  present  Act,  but  the  Metalliferous  Mines 
Eegulation  Act,  1872,  contains  no  such  regulations. 

The  result  is  that  the  pit-banks  of  metalliferous 
mines,  where  machinery  driven  by  power  is  used, 
become  factories  and  are  thus  within  the  Workmen's 
Compensation  Act,  whilst  the  pit-banks  of  coal  mines 
do  not. 

It  is  not  thought  that  this  distinction  will  be  of 
practical  importance  as  affecting  the  construction  of  the 
Workmen's  Compensation  Act,  owing  to  the  wide  mean- 
ing given  to  the  word  "  mine  "  in  both  the  Mining 
Eegulation  Acts,  and  to  the  words  in  section  7  of  the 
Workmen's  Compensation  Act,  by  which  the  Act  applies 
to  employment  **  on,  or  in,  or  about,  a  mine." 

(x)  18  T.  L.  K.  48  ;  SLndpost,  p.  278. 
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(D.)  QUARRY. 

Qoairy. — This  word  is  defined  by  reference  to  the 
Quarries  Act,  1894  (^).  By  section  1  of  that  Act,  a 
quarry  is  declared  to  be  ''  every  place  (not  being  a  mine) 
in  which  persons  work  in  getting  slate,  stone,  coprolites, 
or  other  minerals,  and  any  part  of  which  is  more  than 
twenty  feet  deep." 

'  A  quarry  also  is  constituted  a  factory  by  the  Factory 
Act,  1878,  Schedule  4,  Part  2  (25)  (now  the  Factory  Act, 
1901,  Schedule  6  (26)),  if  machinery  driven  by  steam, 
water,  or  other  mechanical  power  is  used  thereon  (z). 

(B.)  ENGINEERING  WORK. 

Engineering  work. — The  words  ''  engineering  work  " 
are  declared  to  mean  *'  any  work  of  construction  or  altera- 
tion or  repair  of  a  railroad,  harbour,  dock,  canal,  or 
sewer,"  and  to  include  "  any  other  work  for  the  construc- 
tion, alteration,  or  repair  of  which  machinery  driven  by 
steam,  water,  or  other  mechanical  power  (a)  is  used." 
Section  7  (2). 

The  efiect  of  these  words  is  that  any  work  connected 
with  the  construction,  alteration,  or  repair  of  a  railroad, 
harbour,  dock,  canal,  or  sewer,  whether  machinery  driven 
by  mechanical  power  is  or  is  not  used,  comes  under  the 
designation  of ''  engineering  work." 

To  bidng  "  any  other  work  "  within  the  definition  of 
engineering  work  it  is  necessary  that  machinery  driven 
by  steam,  water,  or  other  mechanical  power  should  be 
used. 

In  earlier  editions  of  this  work  the  opinion  was- 
expressed  that  the  words  "  any  other  work "  would  be 
held  to  mean  work  ejusdem  generis  with  the  description 
of  work  mentioned.     This   opinion  has  proved  to   be 

(y)  67  k  68  Vict  c.  42. 

(2)  Quarries  are  now  under  the  control  of  the  inspecfcora  of  metalliferous 
xaines,  and  not  under  the  factory  inspectors.  But  auarries  less  thau 
twenty-five  feet  deep,  upon  which  machinery  driven  by  power  is  used, 
may  still  a.s  non-textile  factories  be  subject  to  the  control  of  the  factory 
inspectors.    Quarries  Act,  1894. 

(a)  See  as    to   *' other  mechanical   power,'*    Wrigley  v.    Bagley  and 
WhiUaJcer  [1901]  1  K.  B.  780  ;  70  L.  J.  K.  B.  638 ;  84  L.  T.  415,  and 
poU,  p.  279. 


238  EMPLOYMENTS   TO   WHICH   THE   ACT   APPLIES. 

unfounded.  In  the  case  of  Cosgrove  v.  Partington  (6), 
the  Court  of  Appeal  decided  that  the  expression  "  any 
other  work*'  in  the  definition  of  engineering  work  in  the 
Workmen's  Compensation  Act  (section  7)  is  not  limited 
to  work  ejusdem  generis  as  work  on  a  railroad,  harbour, 
dock,  canal,  or  sewer.  Notwithstanding  this  decision,  it 
is  thought  that  the  words  "any  other  work"  must 
receive  some  limitation,  and  should  at  all  events  be 
construed  as  referring  to  work  which  partakes  of  the 
nature  of  engineering  work. 

If  the  words  are  to  be  accepted  quite  generally,  as 
embracing  any  work  in  which  machinery'  is  used,  they 
may  cover  the  whole  field  of  the  industries  mentioned 
by  name  in  the  Workmen's  Compensation  Act,  and 
would  have  rendered  the  inclusion  of  most  of  such 
other  industries  unnecessary. 

Meaning  of  *' railroad"  as  used  in  definition  of 
"  engineering  work." — A  wide  construction  has  been  put 
upon  the  word  "  railroad  "  used  in  this  section.  In  Fullick 
v.  Evans,  O'Donnell  dt  Co.  (c),  the  term  was  held  to  include 
a  signal-box  which  contractors  were  constructing  by  the 
side  of  a  new  railway,  and  everything  that  is  a  necessary 
part  of  a  railroad  to  make  it  a  workable  undertaking. 

In  this  case  the  Court  expressed  the  opinion  that  the 
word  "  railroad "  in  this  sub-section  means  the  same 
thing  as  **  railway."  This  is  probably  so  if  the  word 
** railway"  is  regarded  as  used  colloquially,  but  it  has 
certainly  not  the  same  meaning  as  the  word  "  railway  " 
as  defined  by  the  Act  (see  ante,  p.  188). 

In  a  later  case  of  Fletcher  v.  London  United  Tramtvays, 
Ltd.  (d),  the  word  **  raikoad  "  was  held  to  include  a  tram- 
way in  the  course  of  construction. 

The  construction,  alteration,  or  repair  of  a  tramway  is 
therefore  engineering  work  within  the  meaning  of  the 

(6)  17  T.  L.  R.  39. 

(c)  84  L.  T.  413 ;  17  T.  L.  R.  346. 

{d)  [1902]  2  K.  B.  269 ;  71  L.  J.  K.  B.  653  ;  86  L.  T.  700  ;  18  T.  L.  R. 
639. 
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Workmen's  Compensation  Act.  This  is  so  whether  the 
tramway  is  made  under  the  powers  of  the  Light  Railways 
Act,  1896  (e),  or  the  Tramways  Act,  1870  (/). 

Scottish  deoisions    as  to  '*  engineering   work." — In 

Middlemiss  v.  Middle  District  Committee  of  County  Council 
of  Berwickshire  (g),  a  water  cart  and  steam  roller  were 
employed  in  repairing  a  road  under  the  control  of  the 
respondents,  the  County  Council.  A  horse  whilst  being 
yoked  to  the  water  cart  bolted,  and  the  driver  trying  to 
stop  it  was  killed.  Held  by  the  Court  of  Session  that  the 
employment  of  the  steam  roller  about  the  repair  of  the 
road  made  the  whole  work  an  "engineering  work" 
within  the  Workmen's  Compensation  Act. 

In  Reid  v.  Fleming  (h)  the  facts  were  as  follows  : 
The  respondent,  an  engineer,  was  by  means  of  his 
workmen  fitting  up  a  hay-cutting  machine  upon  the 
premises  of  a  customer ;  the  machine  was  being  tested  by 
being  connected  by  a  band  to  a  revolving  shaft  driven  by 
electricity  already  upon  the  premises.  Held,  that  the 
erection  of  the  hay-cutting  machine  was  engineering  work, 
and  that  the  employer,  as  the  undertaker  of  the  erection  or 
constiniction,  was  liable  to  pay  compensation  to  one  of  his 
workmen  injured  during  the  work  under  the  Workmen's 
Compensation  Act. 

This  case  is  indeed  a  strong  illustration  of  a  general 
application  of  the  words  "  any  other  work  in  which 
machinery  driven  by  steam,  water,  or  other  mechanical 
power  is  used  "  (i). 

(e)  59  &  60  Vict.  c.  48. 
(/)  33  &  34  Vict.  c.  78. 
Q)  2  F.  (5th  series)  392  ;  37  Sc.  L.  B.  297. 
(A)  3  F.  (5tli  series)  1000  ;  38  Sc.  L.  R.  720. 

(i)  See  also  Ha^i  v.  Fraser,  1  F.  (5tli  series)  1017  ;  36  Sc.  L.  R.  782 ; 
and  Purves  v.  SUme  <6  Co.,  2  F.  (5th  series)  887  ;  37  Sc.  L.  R.  696. 


CHAPTER  II. 

Of  the  Employments  to  which  the  Act 
APPLIES — (continued) . 

(F.)  BUILDING. 

Building  exceeding  thirty  feet  in  height. — By  a  some- 
what special  inclusion  the  Workmen's  Compensation  Act 
is  to  apply  to  employment  ''  on  in  or  about  any  building 
which  exceeds  thirty  feet  in  height,  and  is  either  being 
constructed  or  repaired  by  means  of  a  scaffolding,  or  being 
demolished,  or  on  which  machinery  driven  by  steam,  water, 
or  other  mechanical  power,  is  being  used  for  the  purpose 
of  the  construction,  repair,  or  demolition  thereof." 
Section  7  (1). 

A  building  may  be  constructed  either  for  temporary  or 
permanent  use.  It  is  thought  that  it  need  not  necessarily 
enclose  a  space,  e.g.,  a  solid  column  may  be  a  building 
for  the  purposes  of  the  Workmen's  Compensation  Act. 
Neither  is  it  necessary  that  the  building  should  be 
constructed  of  stones  or  bricks.  A  wooden  or  iron  erection 
of  the  requisite  height  would,  it  is  thought,  be  within  the 
Act  (a).  A  part  of  a  building  or  addition  to  a  building 
already  erected  may  also  constitute  a  building. 

By  close  examination  of  these  words  it  will  be  seen 
that  they  affect  a  great  part  of  the  building  trade. 
Practically  every  building  which  exceeds  the  given  height 
must  have  some  sort  of  scaffolding  if  it  is  being  erected, 
or  undergoing  repairs  of  any  importance.  It  may  happen 
that  internal  repairs  can  be  effected  without  the  use  of 
scaffolding  or  machinery.     In  such  a  case  the  persons 

(a)  Stevens  v.  OotirJey,  29  L.  J.  C.  P.  1,  a  decision  upon  the  Metro- 
politan Building  Act,  1866  (18  &  19  Vict.  c.  122). 
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employed  in  the  work  would  not  come  within  the  Act,  but 
the  mere  fact  that  the  repairs  are  in  the  internal  part  of 
the  building  makes  no  difference,  so  long  as  some  erection 
exists  which  satisfies  the  term  *' scaffolding  "(6). 

If  the  building  is  being  demolished  it  is  immaterial 
whether  or  not  scaffolding  or  machinery  is  employed. 
Employment  in  such  work  of  demolition  is  within  the  Act. 

In  early  editions  of  this  work,  we  expressed  our  opinion 
that  if  machinery  was  used  in  the  construction  or  repair 
of  a  building,  such  building  must  still  be  one  thirty  feet 
in  height  to  be  within  the  Act.  The  Court  of  Appeal, 
however,  in  the  case  of  Mellor  v.  Tomkinaon  dt  Co.  (c),  has 
decided  that  this  reading  of  the  words  of  section  7  of  the 
Act  is  incorrect.  The  decision  was  arrived  at  by  the  Court 
declaring  the  grammatical  construction  of  the  section  to 
be,  that  the  subject  of  the  relative  pronoun  ''  which"  as 
used  in  the  section  was  the  word  '^  building,"  and  not  the 
phrase  *'  building  which  exceeds  thirty  feet  in  height." 

It  appears,  indeed  it  was  admitted  by  the  Court,  that 
the  section  might  be  read  either  way,  without  doing  violence 
to  its  construction.  The  Court  preferred  the  construction 
which  unquestionably  is  the  more  beneficial  to  the  work- 
man. The  effect  of  the  decision  is  to  bring  within  the 
scope  of  the  Act  all  buildings  on  which  machinery — such 
as  a  steam  or  hydraulic  crane — ^is  used,  from  the  commence- 
ment of  the  building  operations,  irrespective  of  the  height 
of  the  building,  or  the  employment  of  scaffolding. 

How  height  to  be  asoertained. — How  is  the  height  of 
the  building  to  be  ascertained  ?  Must  it  be  one  more  than 
thirty  feet  above  the  mean  level  of  the  surrounding  ground, 
or  can  it  be  measured  from  the  foundations,  and  that  part 
of  the  building  below  ground  level  be  taken  into  account  ? 

The  London  Building  Act,  1894 (cc),  section  6  (21)  says: 
'^  Height  in  relation  to  building  means  the  measurement 

(h)  Hoddinott  v.  NewUm,  Chambers  A  Co,  [1901]  A.  C.  70 ;  70  L.  J. 
Q.  B.  150 ;  84  L.  T.  1  ;  17  T.  L.  R.  134,  ^post,  p.  246. 

(c)  [1899]  1  Q.  B.  874  ;  68  L.  J.  Q.  B.  214  ;  79  L.  T.  716  ;  16  T.  L.  R. 
142. 

(ec)  67  &  68  Vict.  c.  ccxiii. 
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taken  from  the  level  of  the  footway  (if  any)  immediately 
in  front  of  the  centre  of  the  face  of  the  building  or  (where 
there  is  no  such  footway)  from  the  level  of  the  ground 
before  excavation  to  the  level  of  the  top  of  the  parapet 
or  where  there  is  no  parapet  to  tlie  level  of  the  top  of  the 
external  wall  or  (in  the  case  of  gabled  buildings)  to  the 
base  of  the  gable." 

By  the  same  section  (clause  8)  level  of  ground  means 
the  mean  level  of  the  ground. 

The  Court  of  Appeal  has  more  than  once  refused  to 
accept  the  definition  given  in  this  Act,  as  the  test  of  the 
meaning  of  height  in  the  Workmen's  Compensation  Act. 

In  Hoddinott  v.  Neivton,  Chambers  c6  Co.  (post.  p.  245) 
the  county  court  judge  had  taken  the  measurement  of  the 
building  there  in  question  to  the  top  of  the  roof,  and  the 
Court  of  Appeal,  rejecting  the  argument  that  the  definition 
given  m  the  London  Building  Act  should  apply,  upheld 
his  decision  upon  this  point.  In  the  House  of  Lords, 
although  the  point  was  raised  on  behalf  of  the  respondents 
that  the  building  was  not  thirty  feet  high,  it  was  not 
strenuously  insisted  upon,  and  the  judgment  of  the  House 
was  given  on  the  assumption  that  the  Court  of  Appeal 
was  right  upon  this  point. 

No  rule  has  yet  been  laid  down  which  can  be  applied 
to  discover  either  the  height  of  a  building  for  the  purposes 
of  the  Act,  or  from  what  point  the  measurement  is  to  be 
taken. 

In  our  opinion  the  highest  point  of  the  permanent 
structure — ^whether  roof,  gables,  or  chimneys — must  be 
taken  into  consideration  in  the  measurement,  but  whether 
or  not  the  measurement  must  start  from  the  foundations  of 
the  building,  or  from  the  mean  level  of  the  ground  from 
which  it  rises,  may  depend  upon  diflferent  considerations. 

It  is  the  building  itself  upon  which  the  accident  hap- 
pens that  must  exceed  in  height  thirty  feet,  regarding 
such  building  as  a  separate  and  distinct  structure.  How 
far  a  building  is  a  sepai*ate  and  distinct  structure  must  be 
a  question  of  fact.  It  has  been  held  that  internal  com- 
munication between  a  building  more  than  thirt}'  feet  high 
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and  an  adjoining  one  less  than  that  height,  coupled  with 
the  fact  that  the  same  business  is  carried  on  by  the  occu- 
pier in  both  buildings,  is  not  evidence  to  justify  a  finding 
that  the  lower  building  is  part  of  the  higher  for  the 
purposes  of  the  Workmen's  Compensation  Act  (d). 

In  Knight  v.  Cubitt  dc  Co.  (e),  one  of  the  questions 
raised  was  whether  a  building  in  course  of  demolition 
exceeded,  or  had  exceeded,  thirty  feet  in  height.  There 
was  evidence  that  the  party  wall  separating  this  building 
from  the  adjoining  one  was  still  standing,  and  was  more 
than  thirty  feet  in  height,  and  that  some  work  was  being 
done  upon  this  party  wall.  Held,  that  there  was  evidence 
that  the  building,  which  was  being  demolished,  exceeded 
thirty  feet  in  height. 

The  question  must  still,  however,  be  considered  an 
open  one,  whether  a  building  being  demolished  must  be 
thirty  feet  high  at  the  time  when  its  demolition  is  com- 
menced, for  the  Workmen's  Compensation  Act  to  apply 
to  the  work. 

When  does  liability  oommenoe  ? — The  liability  of  the 
''undertaker"  or  contractor  only  attaches  when  the 
building  being  constructed  or  repaired  is  actually  thirty 
feet  high.  The  words  themselves  are  clear ;  the  building 
must  be  one  "  which  exceeds  thirty  feet  in  height.^'  That 
this  is  the  correct  meaning  of  the  words  was  decided  in 
Billings  v.  HoUoway  (/),  one  of  the  first  cases  under  the 
Act,  which  was  appealed.  It  was  argued  for  the  workman 
that,  although  the  arbitrator  had  found  that  the  building 
was  not  thirty  feet  high  at  the  time  of  the  accident,  yet, 
as  it  was  admitted  that  according  to  the  plans  it  would 
exceed  that  height  when  completed,  this  was  sufficient. 
The  Court  rejected  the  argument, — holding  that  the  build- 
ing must  be  thirty  feet  in  height,  at  the  time  of  the  acci. 
dent.     This  decision  was  approved  by  Lord  Brampton  in 

{d)  Rixsom  v.  PrUehard  andRenwick  [1900]  1  Q.  B.  800  ;  69  L.  J.  Q.  B. 
494  ;  82  L.  T.  186  ;  16  T.  L.  R.  250. 

(e)  [1902]  1  K.  B.  31  ;  71  L.  J.  K.  B.  65  ;  85  L.  T.  526  ;  18  T.  L.  R.  26, 
post,  p.  307. 

if)  [1899]  1  Q.  B.  70 ;  68  L.  J.  Q.  B.  16 ;  79  L.  T.  396  ;  15  T.  L.  R. 
53. 
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the  House  of  Lords  in  his  judgment  in  Hoddinott  y. 
Netvton,  Chambers  d  Co.  (at  p.  65  of  report  in  Law 
Reports). 

In  McOrath  v.  Neill  dc  Sons  (g)  the  Court  of  Appeal 
held  that  an  arbitrator,  in  considering  the  height  of  a 
building,  should  turn  his  attention  to  the  particular  state 
of  the  building  at  the  time. 

In  this  case  the  footings  of  the  building  had  been 
filled  in,  but  from  the  top  of  the  footings  to  the  top  of  the 
building  was  more  than  thirty  feet  in  height.  The 
county  court  judge  had  taken  the  measurement  from  the 
bottom  of  the  footings  to  the  top  of  the  building.  Doubt 
was  expressed  as  to  whether  he  was  justified  in  measuring 
from  the  bottom  of  the  footings,  which,  at  the  time  of  the 
accident,  had  been  filled  in,  though — as  the  building 
measured  more  than  thirty  feet  from  the  top  of  the  footings 
— it  was  unnecessary  to  decide  this  as  a  question  of  law. 

In  this  case  the  opinion  was  also  expressed  that  the 
measurement  of  the  building  need  not  start  from  the  level 
of  the  street ;  and  the  fact  that  some  portion  of  a  building 
is  below  the  level  of  the  ground  would  not  take  the  case 
out  of  the  Act  (A). 

Construotlon  or  repair. — Several  cases  have  been 
decided  raising  impoitant  questions  as  to  the  meaning 
of  the  words  "  being  constructed  or  repaired,"  as  applied 
to  buildings  by  section  7  of  the  Act. 

All  such  questions  are  now  finally  set  at  rest  by  the 
decision  of  the  House  of  Lords  in  Hoddinott  v.  Newton, 
Chambers  dt  Co.  {post,  p.  245). 

It  is  necessary,  however,  to  glance  at  the  early 
decisions. 

In  Wood  V.  Walsh  (t),  the  claim  was  brought  in  respect 
of  the  death  of  a  workman  who  was  cleaning  and  painting 
the  outside  of  a  house.     It  was  also  part  of  such  workman's 

ig)  [1902]  1  K.  B.  211 ;  71  L.  J.  K.  B.  58  ;  18  T.  L.  R.  36. 

(A)  See  also  as  to  nnderground  building,  Thompson  r.  Sunderland  Oas 
Co,  [1877]  2  Ex.  D.  429. 

(i)  [1899]  1  Q.  B.  1009  ;  68  L.  J.  Q.  B.  492  ;  80  L.  T.  345  ;  16  T.  L.  R. 
279. 
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duty  to  prepare  the  face  of  the  building  for  painting 
by  making  good  any  defective  plastering.  It  was  held 
that  this  work  was  not  construction  or  repair  within  the 
meaning  of  the  Act.     This  case  is  now  overruled. 

In  Maude  v.  Brook  (i),  the  plastering  of  the  walls  and 
ceilings  of  a  house  which  had  been  built  and  roofed  in 
was  held  to  be  a  part  of  the  construction  of  the  building 
within  the  meaning  of  section  7  (1)  of  the  Act. 

In  Hoddinott  v.  Newton^  Chambers  d  Co.  (1),  the  facts 
were  as  follows  :  Stables  had  been  built  by  the  respon- 
dents for  the  London  General  Omnibus  Company,  and 
had  been  in  use  as  stables  for  some  months.  It  was 
then  found  necessary  to  put  into  the  building  iron  stays 
fastening  together  the  columns  and  girders  for  the 
purpose  of  strengthening  the  building,  and  preventing 
vibration.  The  respondents  were  engaged  by  the  Omnibus 
Company  to  do  this  further  work.  Whilst  a  workman 
was  employed  in  this  work, — standing  on  the  scaffolding 
before  described, — ^the  scaffolding  collapsed  and  he  was 
killed.  It  was  held  by  the  Court  of  Appeal  that  the  work 
being  executed  was  neither  the  construction  nor  repair  of 
a  building  within  the  meaning  of  the  Act. 

This  case  was  taken  to  the  House  of  Lords,  where  the 
question  of  the  meaning  of  the  words  "  construction  and 
repair,"  and  the  meaning  of  the  term  *^  scaffolding,"  was 
fully  considered,  and  important  and  exhaustive  judgments 
delivered  thereon. 

The  House,  by  a  majority  of  its  members,  decided  that 
the  words  "  being  constructed  or  repaired  "  are  not  con- 
fined to  construction  or  repair  of  the  building  as  a 
whole,  but  are  wide  enough  to  include  a  case  where  the 
building  has  been  constructed,  and  is  believed  to  be 
complete,  but  having  afterwards  been  found  faulty  or 
unstable,  is  being  altered  or  strengthened. 

Lord  Macnaghten  in  his  judgments  (p.  55  of  report 
in  ''  Law  Reports")  sums  up  the  meaning  of  the  words 

(k)  [1900]  1  Q.  B.  676 ;  69  L.  J.  Q.  B.  495 ;  85  L.  T.  39  ;  16  T.  L.  E. 
164. 

(Q  Id  Court  of  Appeal  [1899]  1  Q.  B.  1018  ;  68  L.  J.  Q.  B.  496 ;  80 
L.  T.  668. 
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in  the  following  terse  but  comprehensive  sentence : 
**  Construction,  repair,  demolition — ^these  three  opera- 
tions cover,  I  think,  ever}'^  varying  phase  in  the  life  of 
a  building  from  its  beginning  to  its  end.'' 

Since  the  above  decision  in  the  House  of  Lords  the 
Court  of  Appeal,  in  the  case  of  Dredge  v.  Conway, 
Jones  dt  Co.  (tti),  following  the  decision,  held  that  white- 
washing a  ceiling  of  a  house  exceeding  thirty  feet  in 
height  is  ''  construction  or  repair,"  and  that  a  man 
injured  whilst  engaged  in  such  work  is  within  the 
protection  given  by  the  Workmen's  Compensation  Act. 

The  Master  of  the  Rolls  (A.  L.  Smith,  M.R.)  in  this 
case  says  that  the  decision  in  Wood  v.  Walsh  (ante,  p.  244) 
is  no  longer  law. 

In  the  case  of  Fridd.  v.  Fenton  (n),  it  was  held  that  the 
construction  of  a  building  is  not  complete  until  the 
removal  of  the  scaffolding  used  in  its  erection. 


of  the  expression  '*  by  means  of  a  scaffold- 
ing."— Questions  of  a  great  nicety  have  arisen  as  to  the 
meaning  of  the  term  "  scaffolding,"  as  used  in  section  7  (1) 
of  the  Workmen's  Compensation  Act. 

The  word  used  in  a  strict  sense  conveys  the  idea  of  a 
temporary  erection  composed  of  upright  poles,  ledgers, 
put-logs,  and  scaffold  boards,  for  the  purpose  of  enabling 
workmen  to  work  at  a  height. 

As  the  scaffolding  is  to  be  used  for  the  purpose  of 
construction  or  repair  of  a  building  thirty  feet  in  height, 
it  would  seem  not  unnatural  that  it  must  bear  some  pro- 
portion to  the  size  of  the  building  itself,  or,  in  other  words, 
must  be  a  scaffolding  by  means  of  which  a  building  thirty 
feet  in  height  is  capable  of  being  constructed.  Certain 
learned  judges  at  one  time  held  this  view,  more  particularly 
the  present  Master  of  the  Rolls  (Collins,  M.R.).  The 
judgment  of  the  House  of  Lords  in  Hoddinott  v.  Newton, 
Chambers  d-  Co.,  has  finally  disposed  of  this  opinion.     In 

(m)  [1901]  2  K.  B.  42  ;  70  L.  J.  K.  B.  494  ;  84  L.  T.  345 ;  17  T.  L.  R. 
S55. 

(n)  69  L.  J.  Q.  B.  436  ;  82  L.  T.  193  ;  16  T.  L.  R.  267. 
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the  House  of  Lords  the  question  of  what  constituted  a 
scaffolding  was  fully  dealt  with,  especially  in  the  judgment 
of  Lord  Brampton. 

Prior  to  this  case  reaching  the  House  of  Lords,  the 
decisions  of  the  Court  of  Appeal  had  been  somewhat  con- 
flicting and  unsatisfactory. 

In  Wood  V.  Walsh  (ante,  p.  244),  it  was  held  that  a 
plank,  one  end  of  which  rested  on  the  rung  of  a  ladder 
and  the  other  on  a  window-sill,  was  not  scaffolding  within 
the  meaning  of  the  Act. 

In  Mavde  v.  Brook  {ante,  p.  245),  the  Court  of  Appeal 
(Collins,  L.J.,  dissenting)  held  that  there  was  evidence  to 
support  the  finding  of  an  arbitrator  that  an  arrangement 
of  trestles  and  boards,  erected  inside  a  room  in  a  building 
which  exceeded  thirty  feet  in  height,  for  the  purpose  of 
enabling  workmen  to  plaster  the  ceiling,  was  a  scaffolding 
within  the  meaning  of  the  Act. 

It  was  also  held  that  the  scaffolding  being  erected  inside 
the  building  was  immaterial. 

In  the  later  case  of  Ferguson  v.  Oreen  (o),  the  facts  were 
identical  with  those  in  the  last  case,  but  the  arbitrator 
had  found  that  the  arrangement  composed  of  trestles  and 
boards  did  not  constitute  a  scaffolding.  The  Court  of 
Appeal  held  unanimously  that  the  question  whether  the 
structure  was  a  scaffolding  or  not  was  a  question  of  fact 
for  the  arbitrator,  and  that  his  finding  upon  such  a  point 
was  not  open  to  review. 

Deoision  in  Hoddinott  v.  Mevton,  Ghajnbers  &  Go. — 

The  whole  of  the  above  decisions  as  to  the  meaning  of 
scaffolding  were  reviewed  by  the  House  of  Lords  in 
Hoddinotfs  Case  {ante,  p.  246).  The  House  rejected  the 
argument  that  the  scaffolding  must  bear  some  relation  to 
the  height  of  the  building  or  its  dimensions,  or  that  there 
must  be  one  system  of  scaffolding  for  the  whole  building 
capable  of  being  used  for  its  construction  or  repair  as  a 
whole.  Lord  Brampton  says  (at  pp.  71 — 72  of  report  in 
**  Law  Reports  ") :  "  I  think  the  meaning  of  the  Legislature 

(o)  [1901]  1  Q.  B.  26  ;  70  L.  J.  Q.  B.  21  ;  88  L.  T.  R.  461. 
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was  that  from  time  to  time,  when  work  of  construction  or 
repair  required  the  aid  of  a  scaffold,  any  scaffold  suitable 
for  that  particular  purpose  would  be  within  the  meaning 
of  section  7.  .  .  .  This  scaffolding  pointed  to  in  section  7 
must  and  could  only  reasonably  apply  to  one  used  for  the 
particular  work  in  the  course  of  being  carried  out  when 
the  accident  occurred.  In  construing  this  section  it 
must  be  remembered  that  the  Act  was  only  passed  in 
1897  (about  three  years  ago),  when  an  indefinite  number 
of  buildings  exceeding  thirty  feet  in  height  were  in  exist- 
ence— some  unsafe  and  requiring  demolition,  others  badly 
constructed  at  first  and  requiring  work  of  reconstruction, 
others  from  one  cause  or  another  falling  into  a  state  of 
deterioration  and  needing  repairs  to  make  them  fit  for 
future  occupation.  All  these  conditions  must  have  been 
in  the  contemplation  of  the  Legislature  in  framing  the 
Act.  When  I  realize  to  myself  that  the  necessity  for 
such  works  of  construction  or  repair  may  occur  in  all 
or  any  parts  or  part  of  the  building,  whether  high  up  or 
near  the  top  or  low  down  even  to  the  foundations,  and  that 
such  defects  will  in  course  of  time  inevitably  make  their 
appearance  in  the  now  newest  buildings,  and  that  such 
works,  reconstruction,  or  repair  will,  when  the  defects 
cannot  be  reached  by  a  man  standing  on  the  ground, 
require  the  assistance  of  a  scaffold,  I  feel  driven  to  the 
conclusion  that  the  Act  with  all  its  faults,  in  using  the 
word  *  scaffolding,'  meant  '  scaffolding  '  suitable  for  the 
occasion,  and  could  not  have  intended  to  confine  it  to  such 
a  scaffold  as  was  capable  of  being  used  for  the  construction 
or  repair  of  the  building  as  a  whole,  which  in  a  large 
majority  of  cases  would  be  so  inconvenient  and  costly  as 
to  be  absurd." 

Lord  LiNDLBY  (on  p.  77  of  same  report)  says :  "  What 
is  meant  by  a  scaffolding?  Is  any  scaffolding  meant? 
Is  there  any  difference  material  to  the  present  question 
between  a  scaffolding  and  a  scaffold  ?  My  Lords,  there  is 
nothing  in  the  Act  which  requires  the  scaffolding  to  be  of 
any  particular  description  or  dimensions,  or  to  be  in  any 
particular  place  or  of  any  particular  height.     I  cannot  help 
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thinking  that  to  make  any  distinction  between  one  scaffold- 
ing and  another,  or  between  a  scaffolding  and  a  scaffold, 
would  be  to  introduce  a  subtlety  not  required  by  the  Act, 
and  one  far  too  fine  for  practical  work.  In  my  opinion, 
anything  which  can  fairly  be  called  a  scaffold  is  a  scaffolding 
within  the  meaning  of  section  7  if  used  as  mentioned  in 
the  Act." 

Is  meaning  of  term ''  scaffolding  "  a  question  of  law  ? 

— It  will  be  seen  that  the  Court  of  Appeal,  until  the  decision 
of  the  House  of  Lords  in  Hoddinotfs  Case,  always  treated 
the  question  whether  a  particular  structure  or  thing  was, 
or  was  not,  a  scaffolding  as  a  question  of  fact ;  so  much 
so,  that  when  two  different  arbitrators  arrived  at  different 
decisions  upon  precisely  similar  facts,  the  Court  refused 
to  interfere  with  either  of  the  decisions. 

In  Mavde  v.  Brook  (ante,  p.  245),  Collins,  L.J.,  how- 
ever, said,  ''whether  a  particular  arrangement  is  a  scaffold- 
ing is  not  a  question  of  pure  fact,  and  therefore  not  merely 
a  question  for  a  jury  without  direction  as  to  the  law." 

As  we  understand  the  judgments  in  Hoddinotfs  Case  in 
the  House  of  Lords,  they  lay  down  the  proposition  that 
the  question  is  a  mixed  question  of  fact  and  law  in  this 
sense,  that  it  is  the  duty  of  the  arbitrator  to  find  as  facts 
of  what  material  and  in  what  manner  the  structure  alleged 
to  be  a  scaffolding  is  made,  and  for  what  purpose  it  is  used, 
and  then  to  direct  himself  as  to  whether  it  is  ''  scaffold- 
ing" within  the  meaning  of  the  Act.  This  direction  is 
subject  to  appeal. 

On  this  point  Lord  Macnaghten  (on  p.  56  of  report  in 
"  Law  Reports  ")  says :  "  I  ought  perhaps  to  add  that  I 
agree  with  my  noble  and  learned  friend.  Lord  Brampton, 
and  with  Collins,  L.J.,  in  thinking  that  the  question 
whether  a  temporary  staging  is  a  scaffolding  within  the 
meaning  of  the  Act  is  not  a  mere  question  of  fact  on 
which  the  finding  of  the  county  court  judge  is  final.  It  is  a 
mixed  question  of  fact  and  law.  When  the  facts  are  ascer- 
tained, it  is  a  question  of  law  on  which  the  Court  of  Appeal 
is  entitled,  and  I  think  bound  to  express  an  opinion." 
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On  the  same  question  Lord  Brampton  (at  p.  68  of  same 
report)  says  :  "  I  thoroughly  agree  that  the  arbitrator  or 
county  court  judge  is  the  proper  tribunal  to  find  every  fact 
which  is  necessary  for  the  determination  of  the  question 
whether  the  arrangement  in  the  particular  case  before  itis, 
or  is  not,  '  scaffolding '  within  the  meaning  of  the  Act. 
Such,  for  instance,  as  the  mode  in  which  the  arrangement 
is  put  together,  the  component  parts  of  it,  the  materials 
used  for  its  construction,  the  use  to  which  it  is  applied, 
the  place  and  the  size  of  the  place  in  which  it  is  used, 
the  dimensions  of  it,  &c. ;  and  his  finding  upon  such  fact 
is,  according  to  the  general  rule,  final ;  but  whether  upon 
the  facts  so  found,  the  arrangement  so  constructed  is 
a  *  scaffolding '  sufficient  to  satisfy  the  requirements  of 
section  7,  is,  in  my  opinion,  a  question  of  law,  which  in 
the  first  instance  must  be  adjudged  by  him  to  enable  him 
to  determine  the  case  before  him,  his  judgment  on  the 
question  of  law  being  open  to  review  by  the  Court  of 
Appeal." 

As  Lord  Morris  concurred  in  the  judgment  of  Lord 
Macnaohten  and  Lord  Davey  in  that  of  Lord  Brampton, 
it  will  be  seen  that  there  is  a  strong  body  of  authority  to 
support  the  proposition  that  the  meaning  of  such  technical 
terms  as  "  scaffolding,"  "  construction,  or  repair,"  when 
used  in  the  Act  of  Parliament,  is,  the  facts  being 
ascertained,  a  question  of  law  and  must  be  treated 
accordingly. 

Cases  since  the  decision  in  Hoddinott  v.  Newton, 
Chambers  ft  Co. — Since  the  decision  in  Hoddinott' s  Case 
in  the  House  of  Lords,  the  Court  of  Appeal  has  again  had  to 
adjudicate  upon  the  meaning  of  the  term  "  scaffolding." 

In  Veazey  v.  Chattle(p),  a  workman  suffered  injury 
whilst  repairing  the  roof  of  a  house  more  than  thirty  feet 
in  height,  which  was  being  repaired  by  means  of  a  ladder 
and  a  crawling-board.  The  crawling-board  was  a  con- 
trivance used  to  repair  roofs,  consisting  of  a  wooden  plank 
eighteen  to  twenty  feet  long  and  ten  inches  wide,  across 

(p)  [1902]  1  K.  B.  494 ;  71  L.  J.  K.  B.  252 ;  85  L.  T.  574. 
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which  were  nailed  transverse  pieces  of  wood  to  give  support 
to  the  man  whilst  working  upon  it.  On  the  other  side  of 
the  board,  at  one  end,  was  fastened  a  cross  piece  of  wood 
which  fitted  over  the  ridge  of  the  roof  and  kept  the  board 
in  position.  The  workman  at  the  time  of  the  accident  was 
on  the  roof  fixing  the  crawling-board,  the  lower  end  of 
which  was  steadied  by  an  assistant  standing  on  the  ladder. 
Held  (Stirling,  L.J.,  dissenting),  that  there  was  evidence 
to  justify  a  county  court  judge  in  finding  that  the  crawling- 
board  was  a  *'  scaffolding  "  within  the  meaning  of  section  7 
of  the  Workmen's  Compensation  Act. 

In  his  judgment,  Collins,  M.B.,  speaking  of  the  case  of 
Woody.  Walsh  {ante^  p.  244)  says  :  ''  I  am  not  sure  that  that 
was  intended  to  be  a  decision  of  law,  but  if  it  was,  I  think  it 
is  not  consistent  with  the  principles  upon  which,  so  far  as  I 
am  able  to  gather  them,  the  decision  in  Hoddinott  v.  Newton, 
Chambers  dk  Co.  was  based ;  I  think,  therefore,  that  we 
are  not  incumbered  to-day  by  the  decision  in  Wood  v. 
Walsh.  In  my  opinion,  therefore,  a  ladder  might  be — at 
any  rate  I  cannot  say  that  it  could  not  be — a  scaffolding." 

This  decision  was  followed  by  the  case  of  Marshall 
V.  Rudeforth  (q),  in  which  the  question  as  to  whether  a 
ladder,  per  se,  could  constitute  scaffolding,  was  raised.  The 
arbitrator  found  that  the  ladder  was  not  scaffolding  within 
the  meaning  of  the  Act.  The  Court  of  Appeal  upheld  his 
finding  upon  the  ground  that  it  was  impossible  to  say,  as 
a  matter  of  law,  that  the  ladder  must  be  scaffolding  within 
the  meaning  of  the  Act. 

The  question  is  still  open,  whether,  in  a  case  where 
an  arbitrator  chooses  to  find  that  a  ladder  simj^liciter 
is  scaffolding,  the  Court  of  Appeal  will  interfere  with 
such  a  finding. 

It  is  thought,  having  regard  to  the  dicta — if  indeed 
they  do  not  amount  to  more  than  dicta — expressed  in 
the  House  of  Lords,  viz.,  that  this  question  is  a  question 
of  law,  and  in  the  interests  of  uniformity  of  decision, 
should  be  so  treated.  It  is  hoped  that  when  such  a  case 
arises,  a  definite  judicial  ruling  will  be  laid  down. 

ig)  [1902]  2  K.  B.  175  ;  71  L.  J.  K.  B.  781 ;  86  L.  T.  752. 


252  EMPLOYMENTS   TO   WHICH   THE   ACT   APPLIES, 

Scottish  decisions  upon  the  words  "building"  and 
"  scaflFolding." — Several  cases  have  been  decided  in  the 
Court  of  Session  upon  the  words  in  section  7  (1)  of  the 
Workmen's  Compensation  Act — "Any  building  which 
exceeds  thirty  feet  in  height,  and  which  is  either  being 
constructed  or  repaired  by  means  of  a  scaffolding  or  being 
demolished." 

In  HaUtead  v.  Thomson  (r),  it  was  decided  that  the 
question  whether  a  building  exceeded  the  statutory 
height  was  a  question  of  fact  for  the  arbitrator.  Doubt 
was  also  expressed,  whether  the  foundations  of  the 
building  ought  to  be  taken  into  account  in  determining 
the  height. 

The  Court  likewise  held,  that  the  words, ."  by  means  of 
a  scaffolding,"  were  satisfied,  if  scaffolding  was  on  the 
premises  and  generally  used  throughout  the  progress  of 
the  work,  though  at  the  moment  of  the  accident  there 
was  no  scaffolding  actually  erected. 

The  correctness  of  this  decision  is,  we  think,  doubtful, 
on  both  points.  It  is  right  to  point  out  that  it  was 
pronounced  before  the  decision  in  the  House  of  Lords 
in  Hoddinott's  Case, 

In  Murin  v.  Calderwood  {s) ,  the  Court  of  Session 
pronounced  a  judgment  in  accord  with  the  decision  of  the 
Court  of  Appeal  in  MeUor  v.  Tomkinson  dc  Co.  (ante, 
p.  241). 

In  McDonald  v.  Hobbes  (t),  the  Court  of  Session,  follow- 
ing  Wood  v.  Wabh  {ante,  p.  244),  held  that  a  ladder  was 
not  scaffolding  within  the  meaning  of  the  Workmen's 
Compensation  Act. 

Irish  decision  upon  the  words  "construction"  or 
"  repair." — In  the  case  of  Reddy  v.  Broderick  (u),  the 
Court  of  Appeal  in  Ireland  decided  that  painting,  white- 
washing, and  dubbing  ceiling  and  walls  of  the  interior  of 
a  building  fall  within  the  term  "  repair"  as  used  in  the 

(r)  3  F.  (5th  series)  668  ;  38  Sc.  L.  R.  473. 
\s)  1  F.  (5th  series)  862 ;  36  Sc.  L.  R.  648. 
(0  2  F.  (6th  series)  8  ;  37  Sc.  L.  R.  4. 
(u)  [1901]  2  Ir.  L.  R.  328. 
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Workmen's  Compensation  Act.  In  the  same  case  it  was 
decided  that  an  internal  staging  with  planks,  resting 
one  side  on  the  steps  of  a  ladder  and  the  other  side 
on  one  of  the  roof  principals  in  the  centre  of  a  room, 
constituted  scaffolding  within  the  meaning  of  the  Act. 

The  Court  disapproved  of  the  decision  in  Wood  v. 
Walsh  (ante,  p.  244),  and  the  judgment  purported  to  be 
given  in  accordance  with  the  decision  of  the  House  of 
Lords  in  HoddinotVs  Case. 

Generally. — It  may  happen  in  the  course  of  the  erection 
or  repair  of  a  building,  of  the  description  we  have  been 
considering,  that  many  of  the  workmen  engaged  thereupon 
may  find  themselves,  at  one  stage  of  the  building  opera- 
tions, engaged  in  employment  to  which  the  Act  applies, 
and  at  another  stage,  not.  Whilst  the  scaffolding  exists, 
or  the  machinery  continues  to  be  used  upon  the  building, 
all  the  workmen  employed  on,  in,  or  about  such  building 
are  within  the  Act,  irrespective  of  whether  their  work 
brings  them  into  contact  with  the  scaffolding  or  the 
machinery.  But  as  soon  as  the  scaffolding  or  machinery 
is  removed,  or  when  the  machinery  ceased  to  be  used, 
although  the  work  in  which  such  men  are  engaged  may 
continue,  the  benefit  derived  from  the  presence  of  the 
scaffolding  or  machinery  is  gone  {x). 

(G.)  AGRICULTURE. 

By  the  Workmen's  Compensation  Act,  1900  (63  &  64 
Vict.  c.  22),  employment  in  **  agriculture  "  is  now  added 
to  the  list  of  the  employments  to  which  the  principal 
Act  applies.  See  ;po8tj  Chapter  XIL,  "  The  Workmen's 
Compensation  Act,  1900." 

(x)  See,  however,    the  Scottish  decision  of  Hcdstcad  v.    Thompson  <C* 
Simsj  ant€y  p.  252. 


CHAPTER    III. 

The  Circumstances  under  which  Compensation 

BECOMES  Payable. 

ACCIDENT. 

The  Injury  must  arise  from  aooident. — Injury  to  give 
rise  to  a  claim  under  the  Workmen's  Compensation  Act 
must  arise  from  accident,  and  such  accident  must  he  one 
"  arising  out  of  and  in  the  course  of  the  employment," 
and  occur  *'  on,  or  in,  or  about  the  works.**  (Section  1  (1), 
section  7  (1).) 

The  word  "  accident  "  may  be  defined  as  "  an  imfore- 
seen  or  unexpected  event  which  takes  place  without 
design."  This  answers  fairly  well  as  a  definition  of 
accident  caused  by  human  imperfection,  but  as  to  acci- 
dent  arising  from  the  forces  of  natu;e,  and  what  is 
called  act  of  God,  it  is,  of  course,  conceded  that  such 
act  may  be  in  furtherance  of  design  concealed  from 
human  knowledge.  As  ordinarily  understood,  the  ex- 
pression personal  injury  by  accident  is  accepted  as 
including  either  what  is  often  called  pure  accident, — 
that  which  could  not  have  been  prevented  by  human 
skill  and  care, — and  injury  arising  from  negligence, 
which,  although  it  might  and  ought  to  have  been  pre- 
vented, was  not  in  fact  intended  to  produce  the  result 
which  supervened. 

Under  the  Workmen's  Compensation  Act  it  is  only  in 
cases  where  personal  injury  by  accident  is  caused  to  a 
workman  that  the  compensation  becomes  payable. 

What  is  personal  injury  by  aooident  ? — In  the  inter- 
pretation of  the  Workmen's  Compensation  Act,  this 
question  has  arisen  on  repeated  occasions,  and  it  must 
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be  confessed  that,  in  spite  of  the  many  decisions  which 
have  been  given  upon  it,  it  remains  at  present  in  far 
from  a  satisfactory  state.  No  clear  principle  has  yet 
been  enunciated,  the  application  of  which  is  a  safe  test 
to  discover,  whether  an  occurrence  is  or  is  not  an 
accident. 

The  very  natural  inclination  of  the  Court  of  Appeal 
to  uphold,  where  possible,  the  decisions  of  arbitrators, 
and  the  difficulty  of  declaring,  in  accordance  with  any  rule 
of  law  capable  of  general  application,  that  an  occurrence, 
unexpected,  and  without  which  the  injury  complained  of 
would  not  have  occurred,  at  all  events  at  the  time  at 
which  it  did  occur,  is  not  an  accident,  has  resulted  in  a 
number  of  decisions  not  always  capable  of  being  reconciled 
with  ease. 

The  first  of  these  was  the  case  of  Hensey  v.  White  (a). 
It  was  closely  followed  by  the  cases  of  Lloyd  v.  Sugg  (b) 
and  Walker  v.  LilleshaU  Coal  Co,  (c).  In  Hensey  v. 
White,  compensation  was  claimed  in  respect  of  the  death 
of  a  workman,  one  of  the  duties  of  whose  employment 
was  to  start  a  gas  engine,  which  was  done  by  turning  a 
wheel.  On  the  morning  when  the  men  resumed  work 
after  the  Christmas  holidays  the  wheel  owing  to  disuse 
was  somewhat  hard  to  turn.  The  deceased  man,  whilst 
endeavouring  to  turn  it,  suddenly  put  his  hand  to  his 
stomach  and  went  outside.  He  was  found  to  be  vomiting 
blood,  and  shortly  afterwards  died,  the  cause  of  death 
being  rupture  of  the  small  blood  vessels  of  the  stomach 
and  intestines.  Evidence  was  given  on  the  one  side  to 
prove  that  the  death  was  caused  by  the  unexpected 
strain,  due  to  the  stiffness  of  the  wheel,  and  on  the 
other  to  show  that  it  was  due  to  the  physically  unsound 
state  of  the  man's  body.  The  county  court  judge  found 
that  death  was  due  to  disease,  though  possibly  accelerated 
by  the  strain  in  endeavouring  to  move  the  wheel,  and 

(a)  [1900]  1  Q.  B.  481 ;  69  L.  J.  Q.  B.  188 ;  81  L.  T.  767  ;  16  T.  L.  R.  64. 

(6)  [1900]  1 Q.  B.  486  ;  69  L.  J.  Q.  B.  190  ;  81  L.  T.  768  ;  16  T.  L.  R.  65. 

(e)   [1900]  IQ.  B.  488  ;  69  L.  J.  Q.  B.  192 ;  81  L.  T.  769  ;  16  T.  L.  R. 
108. 
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refused  to  award  compensation.  The  Court  of  Appeal 
refused  to  disturb  the  decision  of  the  county  court 
judge. 

In  giving  judgment,  Collins,  L.J.,  quotes  "  with 
entire  approval "  the  words  of  Lord  Halsbury,  in 
Hamilton  Fraser  d-  Co.  v.  Pandorf{d),  where  he  s&ys — 
*'  I  think  the  idea  of  something  fortuitous  and  unexpected 
is  involved  in  both  woi'ds,  *  peril/  or  *  accident.'  " 

In  Lloyd  v.  Sugg  dc  Co.  {supra) ^  the  workman  claiming 
compensation  was  a  smith,  and  was  employed  in  manipu- 
lating metal  in  a  forge.  He  was  holding  in  his  right 
hand  a  flatter,  the  flat  head  of  which  was  resting  on  an 
anvil,  and  which  was  being  beaten  by  a  boy  with  a 
hammer,  jo^ Whilst  so  engaged  the  boy  missed  aim,  and 
by  accident  hit  the  round  rod  of  the  flatter,  instead  of 
the  flat  head,  and  thereby  jarred  the  respondent's  hand, 
from  which  incapacity  for  work  resulted.  Medical  evi- 
dence proved  that  the  man  had  suflFered  for  some  time 
from  gout ;  that  he  had  a  gouty  diathesis,  and  that  the 
condition  of  the  hand  was  due  to  gout,  brought  on  by 
the  jar,  the  result  of  the  jar  having  been  to  excite  the 
gout  in  the  system.  Under  these  circumstances  the 
county  court  judge  awarded  compensation,  and  the  Court 
of  Appeal  unanimously  upheld  the  award  {e). 

In  Walker  v.  Lilleahall  Coal  Co.  (supra),  the  injury  had 
occurred  under  these  circumstances : — The  workman  was 
employed  as  an  engine  fitter.  A  week  before  the  injury, 
in  respect  of  which  compensation  was  claimed,  the  man 
had  blistered  one  of  his  fingers  whilst  at  his  ordinary^ 
work.  On  the  day  of  the  injuiy  he  was  engaged  in 
working  at  steam-pipe  joints  necessitating  the  use  of  red 
lead.  Before  beginning  this  work  he  saw  the  foreman 
and  showed  him  the  blistered  finger,  saying  it  was  hardly 
fit  for  the  job.     The  foreman  replied  that  the  job  must 

(rf)  (1887)  12  App.  Cas.  618. 

(e)  In  giving  judgment  in  this  case,  A.  L.  Smith,  L.J.,  said:  ''As 
appeals  under  the  AVorknien's  Compensation  Act  only  lie  on  questions  of 
law,  and  not  upon  (luestious  of  fiict,  it  would  be  of  great  assistance  to  the 
Court  if  the  county  court  judges  would,  in  these  cases,  certify  their 
findings  of  fact." 
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be  done.  The  workman  proceeded  with  the  work,  and 
the  red  lead  coming  in  contact  with  the  blistered  finger 
greatly  inflamed  it,  and  in  the  end  the  injury  grew 
serious.  The  county  court  judge  was  of  opinion  that 
this  was  not  an  accident  within  the  meaning  of  the  Act, 
it  having  resulted  from  working  in  the  ordinary  way  with 
the  usual  materials  and  appliances  for  the  work.  This 
decision  was  also  upheld  by  the  Court  of  Appeal. 

Lord  Justice  Smith,  in  giving  judgment,  adopted  what 
was  said  by  Collins,  L.J.,  in  Hensey  v.  Whiter  as  to  the 
lack  of  the  fortuitous  element  which  was  a  necessary 
ingredient  of  an  accident. 

Following  upon  these  cases  were  one  or  two  others  in 
which  the  same  principle  was  declared.  In  one  of  these, 
where  the  workman  whilst  doing  his  ordinary  work  had 
ruptured  himself,  or,  as  was  contended  for  the  employer, 
only  increased  a  previously  existing  rupture,  the  counsel 
for  the  workman  admitted  in  the  Court  of  Appeal  that  he 
could  not,  in  face  of  the  decision  in  Hensey  v.  White 
(antey  p.  255)  and  the  cases  following  that  decision, 
contend  that  this  injury  resulted  from  accident  within 
the  meaning  of  the  Workmen's  Compensation  Act. 

The  next  case  to  reach  the  Court  of  Appeal  was  the 
case  of  Timmins  v.  The  Leeds  Forge  Co.  (/).  This  case 
is  somewhat  difficult  to  reconcile  with  that  of  Hensey  v. 
White^  supra.  The  facts  were  as  follows : — The  injured 
workman's  duty  was  to  lift  planks  of  timber.  One  day 
in  January,  after  a  frost,  the  timbers  were  found  more 
or  less  frozen  together,  and  became  more  difficult  to 
remove  and  lift,  as  the  stack  of  timber  became  lowered  by 
the  removal  of  planks.  The  workman  in  his  endeavour 
to  remove  and  lift  one  of  such  planks  ruptured  himself. 
In  this  case  the  county  court  judge  found  that  the  injury 
was  caused  by  something  fortuitous  and  unexpected, 
and  that  it  was  an  accident  within  the  meaning  of  the 
Workmen's  Compensation  Act.  The  Court  of  Appeal 
refused  to  disturb  the  award  of  compensation,  holding  that 

(/)  88  L.  T.  130 ;  16  T.  L.  R.  521. 
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there  was  evidence  on  which  the  judge  was  warranted  in 
finding  as  he  did. 

The  difference  between  this  case  and  Hensey  v.  White 
(supra)  is  somewhat  hard  to  discover.  In  both  cases  the 
work  being  done  was  the  workman's  ordinary  work,  though 
in  both  cases  it  was  rendered  a  little  harder  than  usual, 
necessitating  the  expenditure  of  greater  strength,  owing 
in  the  one  case  to  non-user,  and  in  the  other  to  the  action 
of  the  frost.  It  is  true  that  in  Hensey  v.  White  the  arbi- 
trator found  that  death  was  due  to  disease,  though  pombZ^ 
accelerated  by  the  strain,  and  in  Timmins  v.  The  Leeds 
Forge  Co.  the  arbitrator  found  that  the  injury  was  due  to 
an  accident.  The  decisions  of  the  Court  of  Appeal  may 
only  amount  to  a  declaration  that  upon  like  facts  it  is  open 
to  an  arbitrator  to  find  either  way,  and  indeed  the  cases 
appear  to  decide  little  more  than  this. 

If  the  finding  of  fact  in  Hensey  v.  White  amounted  to 
this,  that  although  the  strain  may  possibly  have  accelerated 
the  death,  there  was  no  satisfactor}'^  evidence  that  it  had 
done  so,  then,  of  course,  the  finding  that  death  was  due  to 
natural  causes  was  one  which  could  not  be  disturbed,  but 
this  was  scarcely  the  ground  on  which  the  Court  of 
Appeal,  or,  at  all  events,  some  members  of  it,  based  their 
judgment. 

If  the  finding  meant  that  the  extra  strain  caused  by  the 
wheel  becoming  hard  to  turn  owing  to  non-user — which 
result  was  as  much  the  operation  upon  it  of  natural  forces 
as  was  the  sticking  together  of  the  planks  owing  to  frost 
in  the  other  case — did  "  accelerate  "  the  death  then,  it 
being  impossible  for  any  accident  to  do  more  than  accelerate 
death,  it  seems  difficult  to  say  that  the  fortuitous  and 
unexpected  element  was  not  as  much  present  in  this  case 
as  in  the  case  of  Timmins  v.  The  Leeds  Forge  Co. 

In  a  later  case.  Roper  v.  Greenwood  (^r),  the  question 
as  to  what  is  personal  injury  by  accident,  again  arose.  The 
applicant,  a  woman,  was  employed  as  a  box  maker.  Upon 
the  day  of  the  accident  she  was  ordered  to  cover  with  paper 
twelve  wooden  boxes.  These  boxes  were  larger  and  heavier 

{g)  83  L.  T.  471. 
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than  the  boxes  upon  which  she  had  previously  worked. 
She  complained  that  they  were  too  heavy  for  her  to  turn 
and  lift,  but  she  could  not  obtain  any  assistance. 

When  she  had  completed  six  boxes  and  was  lifting  up 
another,  she  suddenly  felt  great  pain,  and  fell  down  in  a 
faint.  She  was  taken  home  at  once,  and  was  disabled  for  a 
long  time.  The  medical  evidence  showed  that  she  was 
suffering  from  prolapsus  uteri. 

It  was  proved  by  the  medical  evidence  that  the  injury 
to  the  applicant  was  the  result  of  a  strain.  The  county 
court  judge  held  that  this  was  not  an  accident,  and 
refused  compensation. 

The  Court  of  Appeal  upheld  this  finding,  pai-tly  on 
the  ground  that  there  was  nothing  fortuitous  or  unexpected 
in  the  occurrence,  and  partly  on  the  ground  that  the 
question,  whether  there  had  been  an  accident  or  not,  was  a 
question  of  fact  for  the  arbitrator. 

In  another  case,  Boardman  v.  Scott  dt  Whitworth  (h),  the 
Court  of  Appeal  upheld  an  arbitrator  who  had  found  that 
certain  admitted  facts  constituted  "an  accident"  within 
the  meaning  of  the  Workmen's  Compensation  Act.  The 
facts  were,  that  a  workman  in  the  ordinary  course  of  his 
duty  removed  an  empty  yarn  beam  from  a  loom.  The 
beam  weighed  about  100  lbs.  The  workman  was  in  the 
act  of  lifting  it  on  to  his  shoulder,  when,  finding  that  it 
was  unevenly  balanced,  he  gave  it  an  extra  lift  to  get  it 
into  a  condition  of  equilibrium.  The  sudden  strain  so 
caused  had  the  effect  of  lacerating  the  muscles  on  the 
right  side  of  his  back.  The  element  of  the  fortuitous  and 
unexpected  was  held  to  exist  in  this  case.  Mathew,  L.  J., 
in  giving  judgment,  observed  :  "  I  think  that,  to  deter- 
mine what  constitutes  an  accident,  one  must  discriminate 
between  what  will  occur  in  the  ordinary  course  of  the 
employment  and  what  may  occur.  Something  which  will 
occur  in  the  ordinary  course  of  a  workman's  employment 
cannot  be  called  an  accident.  On  the  other  hand,  if  what 
has  occurred  is  not  what  will  occur  in  the  ordinary  course, 

(A)  [1902]  1  K.  B.  43  ;  71  L.  J.  K.  B.  3;  86  L.  T.  502. 
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but  the  fortuitous  and  unexpected  element  comes  in,  then 
there  is  an  accident." 

In  Thompson  v.  Ashington  Coal  Co.,  Ltd.  (i),  the  Court 
of  Appeal  supported  the  finding  of  an  arbitrator  who  held 
that  an  injury  caused  by  a  piece  of  coal  finding  its  way 
under  the  skin  of  the  knee  of  a  coalminer,  who  very 
frequently  had  to  work  on  his  knees,  was  an  accident. 

In  all  the  cases,  it  will  be  observed,  the  Court  of 
Appeal  has  supported  the  finding  of  the  arbitrator, 
whether  his  finding  has  been  that  the  occurrence  is,  or  is 
not,  an  accident.  The  question  has  really  been  treated 
chiefly,  if  not  entirely,  as  a  question  of  fact. 

With  deference  to  the  Court  of  Appeal,  we  doubt  if  it 
should  be  so  regarded.  If  the  question,  what  is  or  what 
is  not  a  "  scaffolding "  becomes,  when  the  facts  are 
ascertained,  a  question  of  law  (see  ante,  p.  249),  it  seems  to 
follow  that  whether  an  ascertained  condition  of  facts  does  or 
does  not  constitute  an  accident  within  the  meaning  of  the 
Workmen's  Compensation  Act,  is  a  question  of  law  also. 

Where  an  accident  occurs  and  death  subsequently 
ensues,  the  death  may  be  the  result  of  the  accident, 
within  the  meaning  of  the  Act,  even  though  it  may  not 
be  a  natural  or  probable  consequence  thereof :  Dunhan 
v.  Clare  (fc). 

The  cases  which  have  arisen  upon  assurance  contracts 
against  accidents,  though  not  entirely  pertinent,  are  useful 
as  illustrations  to  test  the  meaning  of  *'  accident"  as  used 
in  the  Act  we  are  considering.     (See  cases,  post,  p.  261.) 

A  question  which  has  not  yet  been  decided  under  the 
Workmen's  Compensation  Act  is,  Whether  the  bodily 
injury  resulting  from  some  fortuitous  and  unexpected  event 
must  occasion  some  direct  objective  injury  to  the  body,  or 
whether  it  is  sufficient  that  the  bodily  injury  is  caused  by 
shock  or  fright  to  the  mind  ?  As  to  this,  consult  the  cases 
cited  below  (i). 

(i)  84  L.  T.  412 ;  17  T.  L.  R.  346. 

{k)  [1902]  2  K.  B.  292  ;  71  L.  J.  K.  B.  688  ;  66  L.  T.  751 ;  18  T.  L.  E. 
645,  ante,  p.  124. 

(0  VvcUnian  Bailway  Commissioners  v.  CouUas  [1888]  13  A.  C.  222 ; 
Pugh  V.  X.  B.  A  S.  C,  Bail  Co.  (1896)  2  Q.  B.  248;  66  L.  J.  Q.  B.  521 ; 
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Where  accident  causes  debility  of  body,  which  leads 
to  disease  or  death,  and  the  disease  or  death  would  not 
have  occurred  but  for  the  injury,  such  disease  or  death  is 
in  law  caused  by  the  injury  (m). 

The  whole  question  as  to  the  meaning  of  the  term 
*'  accident ''  as  used  in  the  Workmen's  Compensation 
Act,  appears  to  require,  and  will  doubtless  receive,  further 
consideration  (n). 

ARISING  OUT  OF  EMPLOYMENT. 

Must  arise  out  of  and  in  ooorse  of  employment. — It 

must  be  noticed  that  the  word  ''  accident  **  is  controlled, 
and  its  wide  meaning  curtailed,  by  the  words  "  arising 
out  of  and  in  course  of  the  employment,"  appearing  in 
section  1  (1)  of  the  Act.  The  action  must  arise  out  of 
the  employment.  Could  an  operation  of  the  laws  of 
nature, — as  earthquake,  flood,  lightning,  or  extraordinary 
tempest, — occasioning  personal  injury  to  a  workman  whilst 
engaged  in  his  employment,  be  said  to  be  '*  accident 
arising  out  of  and  in  the  course  of  the  employment  '*  ? 
We  think  not.  It  may  be  granted  that  but  for  the  fact  of 
his  being  engaged  in  the  employment  at  the  time,  the 
accident  would  not  have  happened  to  him.  In  this  sense 
it  may  be  said  to  have  happened  to  him  in  the  course  of 
his  employment.  But  in  what  fair  sense  could  it  be  held  to 
have  arisen  out  of  the  employment  ?  The  employment  may 
have  been  a  cause  sine  qud  non,  but  we  do  not  think  it 
could  be  regarded  as  the  effective  cause  of  the  accident. 

Meaning  of  the  words  "  arising  out  of  and  in  the 
ooaFse  of  the  employment." — The  enactment  that  the 
accident  must  arise  out  of  and  in  the  course  of  the 

74  L.  T.  724  ;  BeU  v.  O.  N.  Railway  of  Ireland,  26  L.  R.  Ir.  428 ; 
Dulieu  V.  ffliite  and  Sons  [1901]  2  K.  B.  669  ;  70  L.  J.  K.  B.  837  ;  86 
L.  T.  126  ;  Cooper  y.  Caledonian  Bail,  Co.  4  F.  (5th  series)  880. 

(m)  IsiU  Y.  Railtoay  Passengers*  Assurance  Co,,  22  Q.  B.  D.  504; 
68  L.  J.  Q.  B.  191 ;  60  L.  T.  207. 

(n)  For  meaning  of  word  ' '  accident "  when  used  in  an  accident  insurance 
policy,  see  Winspear  v.  Accident  Insuratice  Co.,  6  Q.  B.  D.  42  ;  Lavorence 
V.  Accidental  Insurance  Co.,  7  Q.  B.  D.  216 ;  Pugh  v.  London,  Brighton 
and  S<mth  Coast  Rail.  Co.  [1896]  2  Q.  B.  248 ;  68  L.  J.  Q.  B.  521 ;  IsiU 
V.  7%e  Railtoay  Passengers*  Assurance  Co.,  supra. 

E.L.  T 
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employment,  together  with  the  provision  in  section  7  (1), 
to  the  effect  that  it  must  happen  "on,  or  in,  or  about  the 
works,*'  form  the  chief  limitations  of  the  liability  placed 
by  the  Act  upon  the  undertakers  of  the  works  mentioned 
therein. 

Many  direct  decisions  have  been  given  as  to  the 
meaning  of  the  words  "  arising  out  of  and  in  the  course 
of  the  employment,"  and  their  effect  has  been  considered 
in  other  cases. 

The  leading  piinciples  which  have  governed  these 
decisions  appear  to  be :  Firstly,  that  the  accident  must 
have  arisen  from  a  risk  incidental  to  the  work  which  it 
was  the  duty  of  the  workman  injured  to  perform,  giving 
at  the  same  time  (the  statute  being  a  remedial  one,  passed 
in  the  interest  of  workmen)  a  wide  and  liberal  interpre- 
tation to  the  word  "  duty  "  ;  Secondly,  that  the  accident 
must  have  occun^ed  at  a  time  when  the  relationship  of 
master  and  servant  may  fairly  be  held  to  be  subsisting 
between  the  injured  workman  and  the  employer. 

It  has  been  more  than  once  pointed  out  that  the  words 
"arising  out  of  and  in  the  course  of  the  employment" 
are  disjunctive  and  not  conjunctive;  that  they  mean 
distinct  things ;  and  that  in  any  given  case  the  omis  is 
upon  the  plaintiff  to  satisfy  the  section  by  showing  that 
the  accident,  in  respect  of  which  compensation  is  claimed, 
both  arose  out  of,  and  happened  in  the  course  of  the 
employment. 

Upon  the  words  under  discussion  the  following  decisions 
have  been  given  by  the  Court  of  Appeal : 

Smith  V.  The  Lancashire  and  Yorkshire  Rail.  Co.{o). 
— In  this  case  the  deceased  man,  whose  dut}'  was  to 
collect  tickets  at  one  of  respondents'  stations,  after 
finishing  this  work,  jumped  upon  the  footboard  of  the 
train,  after  it  was  in  motion,  for  the  purpose  of  speak- 
ing to  a  girl  in  one  of  the  carriages.  In  jumping  off 
the  footboard  he  fell  and  was  killed.  The  county  court 
judge,  who  arbitrated  upon  the  claim  for  compensation, 
found  that  the  deceased  was  not  guilty  of  serious  and 

(o)  [1899]  1  Q.  B.  141 ;  68  L.  J.  Q.  B.  51  ;  79  L.  T.  633  ;  15T.  L.  R.  64. 
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wilful  misconduct  within  section  1  (2)  (c)  of  the  Act ;  but 
also  found  that  he  was  not  engaged  in  any  act  of 
service  at  the  time  of  the  accident,  and  did  not  get  on 
the  footboard  for  any  object  connected  with  his  employ- 
ment, but  for  his  own  pleasure.  He,  however,  awarded 
compensation.  The  railway  company  appealed.  The 
Court  of  Appeal  held  that  upon  these  findings  the  accident 
did  not  arise  out  of  the  employment, — some  doubt  being 
expressed  whether  it  even  arose  in  the  course  of  the 
employment.     The  appeal  was  allowed. 

In  this  case  the  workman,  as  we  have  seen,  was  doing 
something  entirely  for  his  own  pleasure,  and  could  not 
be  said  to  be  engaged  in  the  performance  of  any  duty 
which  he  owed  to  his  employers. 

In  the  next  case  decided  upon  the  same  words  the 
same  principle  was  applied,  although  the  workman 
injured,  who  exceeded  his  duty,  did  so  with  the  inten- 
tion, as  was  found,  of  furthering  the  master's  work. 

This  was  the  case  of  Loive  v.  Pearson  (p).  The  facts 
found  were,  that  a  boy  employed  in  a  pottery  works,  whose 
sole  duties  were  to  make  up  balls  of  clay,  and  hand  them 
to  a  woman  who  worked  at  a  moulding  machine,  and 
afterwards  to  carry  away  the  pottery  when  moulded,  had, 
during  the  absence  of  the  woman,  got  underneath  the 
machine  for  the  purpose  of  cleaning  it.  The  boy  knew 
it  was  not  any  part  of  his  duty  to  clean  the  machine,  and 
went  about  the  cleaning  in  a  careless  and  reckless  manner, 
but  nevertheless  with  the  intention  of  furthering  the 
master's  work.  He  was  held  not  to  have  been  guilty  of 
serious  and  wilful  misconduct.  The  county  court  judge 
awarded  compensation,  but  the  Court  of  Appeal  held  that 
on  these  facts  the  accident  did  not  arise  out  of  and  in  the 
com'se  of  the  employment,  and  reversed  the  decision. 

In  connection  with  this  case  the  decision  in  Prior  v. 
Slaithwaite  Spinning  Co,  (q)  should  be  consulted.  There 
a  young  person  in  the  employment  of  the  occupiers  of  a 

(p)  [1890]  1  Q.  B.'261 ;  68  L.  J.  Q.  B.  122 ;  79  L.  T.  654  ;  15T.  L.  K 
124. 

(q)  '[1898]  1  Q.  B.  881  ;  78  L.'T.  532  ;  l6  W.  R.  488." 
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spinning  mill,  during  the  time  set  apart  for  meals,  was 
found  oiling  parts  of  the  machinery  of  the  mill.  He  stated 
that  he  did  so  contrary  to  orders,  and  for  his  own  amuse- 
ment. The  magistrates,  before  whom  the  factory  occupiers 
were  summoned  imder  the  Factory  and  Workshop  Act, 
1878,  s.  17  (2),  for  allowing  a  young  person  to  be 
employed  during  times  alloted  for  meals,  found  as  a  fact 
that  there  was  no  evidence  of  employment  in  contravention 
of  the  section  and  dismissed  the  summons.  In  other 
words,  they  believed  the  boy's  account  that  he  was  acting 
against  orders,  for  his  own  amusement.  It  was  held  by 
a  Divisional  Court,  that  the  magistrates  ought  to  have 
convicted. 

We  do  not  cite  this  case  as  a  decision  in  conflict  with 
LiOwe  V.  Pearson,  for  it  turned  much  on  the  wording  of 
the  sections,  especially  section  94,  of  the  Factory  Act, 
1878,  but  as  a  case  worthy  of  being  considered  when  this 
point  again  arises. 

In  Whitehead  v.  Reader  (r)  the  decision  in  the  case  of 
Lowe  V.  Pearson  (supra)  was  distinguished.  A  work- 
man who  had  received  orders  not  to  touch  machinery, 
was  in  the  course  of  his  duty  sharpening  his  tools  on  a 
grindstone,  rotated  by  machinery.  The  machine-band 
having  slipped,  he  endeavoured  to  replace  it,  and  in  so 
doing  was  injured.  Held,  the  arbitrator  having  found 
that  the  accident  arose  out  of  and  in  the  course  of  the 
employment,  and  having  negatived  serious  and  wilful' 
misconduct  on  the  part  of  the  workman,  that  he  was 
entitled  to  recover. 

This  appears  to  have  been  a  case  of  a  workman  doing 
an  act  upon  an  emergency,  which,  although  outside  his 
general  duties,  he  may  easily  have  believed  himself 
justified  in  performing. 

In  Lowe  v.  Pearson  (supra)  it  was  admitted  that  no 
emergency,  requuing  or  excusing  the  workman  from 
taking  upon  himself  work  which  it  was  not  his  ordinary 
duty  to  perform,  had  arisen.     In  giving  judgment  in  the 

(r)  [1901]  2  K,  B.  48  ;  70  L.  J.  K.  B.  646;  84  L.  T.  514 ;  17  T.  L.  R. 
384. 
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case,  the  Court  expressly  guarded  itself  from  expressing 
any  opinion  as  to  what  would  be  its  decision  in  a  case 
where  the  accident  arose  to  a  workman  whilst  taking 
upon  himself  duties  owing  to  emergency. 

Very  shortly  afterwards  the  Court  was  called  upon,  in 
the  case  of  Rees  v.  Thomas  («),  to  decide  this  very  question. 
A  workman  in  the  employment  of  the  respondent, — a  mine 
owner, —  whose  duties  were  primarily  in  the  mine,  had 
from  time  to  time  to  take  reports  from  the  mine  to  the 
office  of  the  mine,  situated  about  a  mile  away.  In  contra- 
vention of  the  special  rules  of  the  colliery,  he  was  riding 
down  to  the  office  on  one  of  the  loaded  trucks  running 
upon  a  tramway  belonging  to  the  mine.  The  horse 
drawing  these  trucks  boltedi  and  the  workman  jumped 
off,  and,  in  endeavouring  to  stop  the  horse,  was  run  over 
and  killed. 

The  county  court  judge  found  that  the  riding  upon  the 
loaded  trucks,  although  a  breach  of  the  rules,  did  not 
constitute  serious  and  wilful  misconduct.  He  further 
found  that,  if  it  did,  this  was  not  the  cause  of  the 
accident,  and  awarded  compensation. 

It  was  argued  for  the  mine  owner,  on  appeal,  that  the 
accident  did  not  arise  out  of  the  employment ;  that  there 
was  no  legal  duty  upon  the  workman,  who  was  not  in 
charge  of  the  horse,  to  attempt  to  stop  it ;  that  he  was  in 
fact  a  mere  volunteer.  The  Court  refused  to  disturb  the 
award,  declaring  that  this  was  a  case  of  emergency,  and 
that  where  a  workman,  for  the  protection  of  his  master's 
property,  took  upon  himself,  in  an  emergency,  to  do 
something  outside  his  general  employment,  an  arbitrator 
was  justified  in  finding  that  an  accident  occurring  to 
him  at  such  time,  arose  out  of  and  in  the  course  of  the 
employment. 

In  the  case  of  McNicholas  v.  Dawson  {ante^  p.  238),  one 
of  the  questions  incidentally  arising  was  whether  the 
accident  arose  out  of  and  in  the  course  of  the  employment. 
The  facts,  so  far  as  they  relate  to  this  point,  were  these :  The 

(»)  [1899]  1  Q.  B.  1015  ;  68  L.  J.  Q.  B.  639 ;  16  T.  L.  R.  801. 
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deceased,  for  whose  death  compensation  was  claimed, 
had  every  morning  to  start  an  engine,  which  was  fixed  in 
a  builder's  temporary  shed,  and  which  worked  a  mortar- 
crushing  pan,  situate  at  some  distance  outside  the  shed. 
After  starting  the  engine,  it  was  his  duty  to  go  out  of  the 
shed  by  the  front  doorway,  but  the  shed  could  be  quitted 
by  an  aperture  or  doorway  four  feet  in  height  at  the  rear 
of  the  shed.  To  get  to  this  doorway  the  man  would  have 
had  to  get  under  the  revolving  shafting  worked  by  the 
engine.  No  one  witnessed  the  accident,  but  a  man 
working  outside  the  shed,  hearing  a  shout,  entered  and 
found  deceased  had  been  caught  by  this  shafting,  and  was 
already  dead. 

The  county  court  judge  held  that  there  was  no  evidence 
as  to  how  the  man  got  caught ;  that  he  might  have  been 
oiling  the  engine,  or  going  close  to  it  for  some  purpose 
connected  with  his  duty  of  looking  after  it,  but  that  more 
probably  he  was  stooping  to  get  under  the  shafting  for 
the  purpose  of  leaving  the  shed  by  the  back  exit,  which 
he  had  been  forbidden  to  do.  He  found  that  the  onus  of 
proving  serious  and  wilful  misconduct  was  on  the  employer, 
and  that  the  employer  had  not  satisfied  it.  He  further 
held,  the  onus  of  proving  that  the  accident  arose  out  of 
and  in  the  course  of  the  emplo^^ment  being  upon  the 
plaintiff,  that  there  had  been  no  evidence  given  on  the 
plaintiff's  behalf  to  satisfy  this  onus.  He  therefore  refused 
to  award  compensation.  The  Court  of  Appeal  reversed 
this  award,  and  held  that  the  plaintiff  was  entitled  to  com- 
pensation upon  the  ground  that,  even  assuming  that  the 
workman  was  going  out  of  the  shed  at  the  time  of  the 
accident  by  getting  under  the  shafting,  yet  he  was  going 
out  of  the  shed  to  attend  to  work  which  it  was  his  duty 
to  perform,  and  this  act  not  amounting  to  serious  and 
wilful  misconduct,  the  injury  arose  out  of  and  in  the 
course  of  the  employment. 

The  time  when  the  liability  of  the  "undertaker" 
begins  and  ends. — An  important  case  in  which  this 
subject  was  fully  considered  by  the  Court  of  Appeal  was 
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the  case  of  Holness  v.  Mackay  and  Davies  (t).  The 
circumstances  of  this  case  were  certainly  such  as  to 
warrant  a  difference  of  judicial  opinion  as  to  which  side 
of  the  dividing  line  they  properly  fell  upon. 

The  deceased  man,  for  whose  death  compensation  was 
claimed,  was  employed  hy  Mackay  and  Davies,  who  were 
railway  contractors.  This  firm  was  carrying  out  a  con- 
tract with  the  Great  Western  Railway  Company  for  the 
construction  and  alteration  of  sidings  at  the  Newport 
Docks.  In  the  vicinity  of  the  docks  there  exists  a  large 
number  of  lines  of  railway,  many  of  them  sidings,  and 
through  these  lines  run  the  main  lines  of  the  Great 
Western  Railway.  Two  entrance  gates  to  the  dock 
premises  exist, — one  known  as  the  "Waterloo  Gate,*' 
the  other  as  the  **  Maesglas  Gate."  The  contractors' 
manager  had  told  the  men,  including  the  deceased,  to 
come  on  to  the  premises  by  means  of  the  Waterloo  Gate. 
By  entering  at  this  gate  it  was  not  necessary  to  cross  the 
main  line  to  get  to  the  place  where  the  contractors'  work 
was  being  carried  on.  If  the  other  gate  was  used,  the 
main  lines  would  have  to  be  crossed  to  reach  the  work. 
The  contractors'  work  commenced  at  7  a.m.  At  about 
seven  or  eight  minutes  to  seven,  one  morning,  the 
deceased  man  was  seen  apparently  on  his  way  to  work, 
but  walking  upon  the  main  lines,  and  at  a  distance  of 
150  yards  from  the  place  where  his  work  was  situated. 
He  was  at  this  time  and  place  struck  b}'  an  express  train 
belonging  to  the  Great  Western  Railway  Company,  and 
killed.  The  county  court  judge  held,  although  there  was 
no  direct  evidence  to  support  the  finding,  that  the  man 
had  come  in  by  the  Waterloo  Gate  as  directed,  and  had 
wandered  on  to  the  main  lines  owing  to  the  morning 
being  dark  and  foggy,  and  awarded  compensation  to  his 
relatives. 

On  appeal  it  was  contended  on  behalf  of  the  contractors 
that  this  accident  did  not  arise  out  of,  or  in  the  course  of 
the  deceased  man's  employment  within  section  1  of  the 

(t)  [1899]  2  Q.  B.  319  ;  68  L.  J.  Q.  B.  724 ;  80  L.  T.  831  ;  15  T.  L.  R. 
351. 
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Act,  and,  further,  that  it  did  not  occur  on,  or  in,  or  about 
the  works  on  which  the  contractors  were  engaged,  within 
section  7  (1). 

The  chief  argument  on  the  other  side  was  that  the 
manager  having  given  directions  which  way  the  men 
should  enter  the  premises,  and  the  judge  having  found 
that  the  directions  were  obeyed,  the  deceased  man 
entered  upon  the  employment  as  soon  as  he  entered  the 
Waterloo  Gate.  The  Court,  by  a  majority  (Romer,  L.J., 
dissenting),  held  that  the  deceased  had  not  at  the  time 
entered  upon  his  employment;  and  consequently  that 
the  accident  did  not  arise  out  of  and  in  the  course  of 
the  employment.  The  Court  further  held  that  the 
accident  did  not  occur  on,  in,  or  about  the  works  of  the 
contractors  (?*). 

With  this  decision  must  be  considered  the  later  cases  of 
Holmes  v.  The  Great  Northei-n  Rail.  Co.  (x),  and  Davies 
v.  Rhymney  Iron  Co.  iy),  although  neither  case  is  in 
conflict  with  the  opinions  therein  expressed. 

In  the  former  of  these  cases  the  facts  were  these : 

An  engine  cleaner,  generally  employed  by  the  railway 
company  at  K.,  was  sent  by  his  employers  to  work  in  an 
engine  shed  at  H.,  about  four  miles  distant.  The  work- 
man, who  lived  near  K.,  was  taken  by  the  railway 
company,  free  of  charge,  to  their  station  at  H.,  getting 
there  shortly  before  the  hour  for  commencing  work  in 
the  shed.  At  the  expiration  of  the  first  day's  work  he 
was  brought  back  to  K.  free  of  charge.  He  was  told  on 
the  first  day  that  he  could  cross  from  the  station  at  H.  to 
the  engine  shed  either  by  the  bridge  across  the  line  or  the 
subway  under  it.  On  the  second  morning  he,  with  other 
engine  cleaners  who  were  going  to  the  shed,  crossed  the 
metals  to  save  time,  that  being  a  shorter  route  than  either 
the  bridge  or  the  subway.  Wliilst  so  crossing  he  was 
knocked  down   by  an  express  train  and  fatally  injured. 

(«)  See   Scottish  decision   in  Caton  v.    The  Sumwerlee  Iron  Co.,  89 
So.  L.  R.  762  ;  Tunnnj  v.  Midland  Rail,  Co.,  L.  R.  1  C.  P.  291. 
(x)  [1900]  2  Q.  B.  409  j  69  L.  J.  Q.  B.  864  ;  88  L.  T.  44  ;  16  T.  L.  E.  412. 
(y)  16  T.  L.  R.  329. 
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The  cottnty  court  judge  awarded  compensation,  being  of 
opinion  that  the  accident  arose  out  of  and  in  the  course  of 
the  deceased's  employment,  and  holding  that  the  employ- 
ment began  when  the  man  entered  his  employers'  train  at 
K.     The  Court  of  Appeal  unanimously  upheld  the  award. 

The  case  of  Holneas  v.  Mackay  and  Davies  (ante, 
p.  267)  <  cited  in  the  argument,  was  not  distinguished  in 
the  judgment,  although  an  obvious  distinction  exists. 

In  the  other  case,  Davies  v.  Rhymney  Iron  Co.  {supra), 
the  employers,  purely  for  the  convenience  of  their  work- 
men, ran  upon  their  private  mineral  railway  at  the  com- 
mencement and  close  of  each  working  day  trains  for  the 
purpose  of  conveying  such  men  as  chose  to  use  them  to, 
or  near  to,  their  homes.  The  applicant  for  compensa- 
tion whilst  alighting  from  one  of  these  trains  near  his 
home,  and  three-quarters  of  a  mile  from  the  pit,  fell  and 
was  injured.  The  county  court  judge  found  that  it  was 
no  part  of  the  terms  of  the  employment  that  the  men 
should  be  conveyed  to  and  from  work.  That  the  running 
of  the  trains  was  a  pure  matter  of  grace  on  the  part  of 
the  employers,  and  that  the  men  used  them,  when  they 
chose,  for  their  own  convenience,  and  with  no  obligation 
to  do  so.  Upon  these  findings  he  refused  compensation, 
and  the  Court  of  Appeal  held  that  he  was  right. 

Although  possessing  some  similarity  as  to  facts,  these 
cases  are  quite  distinguishable,  and  are  not  in  conflict. 

In  Holness'  Case  {supra)  the  workman  was  killed  on 
premises  not  under  his  employers'  control,  and,  beyond  a 
general  indication  of  the  route  which  the  emploj'er  had 
for  himself  and  workmen  leave  and  licence  to  use,  no 
orders  were  given  the  deceased  as  to  the  way  of  getting 
to  the  work.  Still  less  did  the  employers,  as  was  the 
case  in  Holmes'  Case,  undertake  to  convey  him  to  his 
work.  In  the  former  case  the  arbitrator  found  that  the 
time  of  employment  had  not  commenced,  whilst  in  the 
latter  the  arbitrator  found  that  the  employment  had  com- 
menced when  the  workman  got  into  the  employer's  train 
at  K.  in  pursuance  of  orders  to  that  efl'ect. 

In  Davies*  Case  {supra)  the  employers  were  found  by 
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the  arbitrator  to  have  offered  out  of  pure  kindness  a 
means  of  locomotion  for  such  workmen  as  chose  to 
avail  themselves  of  it,  and  that  the  whole  arrangement 
amounted  to  no  more  than  this  (z). 

As  showing  that  the  workman  need  not  be  actually 
engaged  in  performing  his  work  at  the  moment  of  the 
accident,  and  that  it  is  sufficient  if  he  reasonably  thinks 
the  act  which  he  is  doing  is  the  performance  of  a  duty 
owed  to  his  master,  the  case  of  Harrison  v.  Whitaker 
Bros,  may  be  consulted  (a).  There  a  boy  employed  to 
grease  the  axles  of  railway  trucks,  whilst  waiting  a  little 
distance  from  the  place  where  he  worked  for  trucks  to 
come  up,  conceived  the  idea  (wrongly)  that  the  points  were 
against  the  engine,  and  began  to  pull  the  lever  in  order  to 
open  them.  Whilst  so  doing  he  was  injured.  Held,  that 
there  was  evidence  that  this  accident  arose  out  of  and  in 
the  course  of  his  employment. 

In  the  case  of  Broivn  v.  Scott  (6),  the  meaning  of  the 
words  under  consideration  arose  in  a  somewhat  different 
connection.  The  applicant  for  compensation  was  a  lad 
who  was  employed  in  respondent's  factory  under  a  par- 
ticular foreman  as  his  assistant,  and  to  do  odd  jobs  under 
his  direction.  Being  in  another  part  of  the  factorj'  to 
that  in  which  his  duties  lay,  he  was  told  by  a  man  in 
charge  of  a  machine,  who  himself  was  under  the  orders 
of  another  foreman,  to  oil  the  machine.  The  lad, 
knowing  the  man  had  no  authority  of  himself  to  give  him 
this  direction,  asked  who  said  he  was  to  do  it,  and  was 
told  in  reply  that  it  was  the  order  of  his  own  foreman. 
The  foreman  had  never  given  any  such  order. 

The  bo}',  believing  what  was  told  him,  proceeded  to  do 
the  work,  and  the  machine  being  in  motion,  he  received 
injury.  Compensation  was  awarded,  and  the  employers 
appealed. 

On  these  facts  the  sole  question  was — Could  the  injury 

(s)  See  Vickcry  v.  Great  Eastern  Hail,  Co.,  79  L.  T.  121  ;  14  T.  L.  R. 
562. 

(a)  16  T.   L.  R.   108.     See  also,  Edioards  v.  International  Coal  Co.^ 
The  Times,  13th  November,  1899. 

(b)  Times,  12th  June,  1899. 
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be  said  to  have  arisen  out  of  and  in  the  course  of  the 
employment  ? 

The  Court  of  Appeal  was  divided  in  opinion,  A.  L. 
Smith,  L.J.,  and  Right,  L.J.,  holding  that  there  was 
evidence  that  it  did,  Vaughan  Williams,  L.J.,  holding 
that  there  was  no  such  evidence. 

The  judgment  of  those  members  of  the  Court  who 
upheld  the  award  was  based  upon  the  deduction  they 
drew  from  the  evidence,  that  the  boy  was  an  odd  boy 
about  the  works,  with  duties  so  loosely  defined  that  it 
might  be  said  to  be  his  duty  to  conform  to  the  orders  of 
any  one  who  occupied  a  higher  position  than  himself  in  the 
employment.  Vaughan  Williams,  L.J.,  in  dissenting, 
pointed  out  that  in  his  opinion  it  was  impossible  to  sustain 
the  award  without  declaring  an  employer  responsible  for 
the  result  of  any  unauthorised  directions  given  to  a  boy 
by  any  pei*son  of  higher  grade  in  the  employment. 

The  last  cases  which  have  arisen  upon  the  words  "arising 
out  of  and  in  the  course  of  the  employment,"  are  those  of 
Losh  i\  Evans  (c)  and  Smith  v.  The  Normanton  Colliery 
Co.,  Ltd.  (d).  In  the  first  of  these  cases  a  girl,  whose 
dut}'  was  to  pick  out  dirt  from  the  coal  as  it  passed  over 
a  belt  to  the  railway  waggons,  was  injured  whilst  starting 
the  engine  which  worked  the  belt.  The  man  whose  duty 
it  was  to  stall  the  engine  was  away  at  dinner,  and  the  girl, 
following  a  common  habit  amongst  the  girls,  started  the 
engine,  was  caught  by  the  machinery  and  received  injury. 
The  arbitrator  found  that  the  starting  of  the  engine  was 
no  part  of  the  girl's  duty,  and  he  held  accordingly  that 
the  accident  did  not  arise  ''  out  of  and  in  the  course  of 
the  employment." 

The  Court  of  Appeal  (Mathew,  L.J.,  dissenting) 
upheld  this  finding. 

In  the  second  case,  a  boy  employed  at  the  respondents' 
colliery  had  been  suspended  for  misconduct,  and  told 
by  the  deput}*^  of  tlie  mine  to  go  to  the  pit  bottom, 
where  his  conduct  would  be  inquired  into  by  the  under- 

(c)  19  T.  L.  R.  142. 

(d)  (1903)  1  K.  B.  204 ;  72  L.  J.  K.  B.  76  ;  19  T.  L.  R.  128. 
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manager  of  the  mine.  Instead  of  doing  so,  the  boy  went 
into  a  "  pass-by,"  and  remained  there  for  some  hours. 
Whilst  in  the  "pass-by"  he  was  accidentally  injured  by 
a  fall  of  mineral.  He  claimed  compensation,  but  the 
arbitrator  held  that  under  these  circumstances  the  acci- 
dent did  not  arise  **out  of  or  in  the  course  of  the 
employment,"  and  made  his  award  in  favour  of  the 
respondents.  The  Court  of  Appeal  upheld  this  award- 
Employment  may  begin  before  the  work  itself  begins. 
For  example,  a  workman,  when  he  enters  on  his  master's 
premises  for  the  purpose  of  his  work,  may  be  in  the  employ- 
ment before  he  can  reach  the  spot  where  he  is  to  be  actually 
engaged ;  and  the  same  may  be  said  of  the  time  which 
elapses  between  the  actual  cessation  of  his  work  and  the 
time  when  he  quits  the  premises.  It  is,  we  think,  how- 
ever, necessary  that  the  workman  should  be  upon  the  land 
occupied  by  the  midertaker  before  he  can  be  said  to  have 
entered  the  employment  {Fitzpatiick  v.  Hindley  Field 
Colliery  Co.  (dd),  see  ante,  pp.  267 — 269). 

Injury  caused  by  tortious  act  of  fellow-senrant. — 

It  has  been  pointed  out  {ante,  p.  32)  that  an  employer 
at  common  law  is  not  liable  for  the  wilful  misconduct  of 
his  servant.  Whether  or  not  he  could  be  held  liable 
under  the  Workmen's  Compensation  Act  for  the  result  of 
.  such  a  tortious  act  was  the  point  which  arose  in  the  case 
of  Aj'viitage  v.  Lancashire  and  Yorkshire  Rail.  Co.  (e). 
The  accident  in  this  case  happened  to  a  workman  while 
engaged  at  his  work  through  the  tortious  act  of  a  fellow- 
workman  which  had  no  relation  whatever  to  their  employ- 
ment. Held,  that  the  accident  did  not  arise  out  of  and  in 
the  course  of  the  employment. 

Scottish  decisions  as  to  words ''  arising  out  of  employ- 
ment."— The  decision  of  the  Court  of  Session  in  the  case 
of  Falconer  v.  London  and  Glasgow  Engineeiing  Co.  (/) 
was  in  strict  accordance  with  the  principle  on  which  the 
last-mentioned  case  was  decided. 

(dd)  L.  T.  13th  April,  1901. 

(e)  [1902]  2  K.  B.  178  ;  86  L.  T.  883  ;  18  T.  L.  R.  648. 

( /)  3  F.  (5th  series)  564  ;  38  Sc.  L.  E.  381. 
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In  this  case  a  workman,  whilst  at  his  work,  met  with  an 
accident  caused  by  a  fellow- workman,  who  at  the  time  was 
not  engaged  in  his  work,  but  was  indulging  in  horse-play. 
It  was  held  that  the  accident  did  not  arise  out  of  and  in  the 
course  of  the  emploj^ment  of  the  workman  who  suffered  the 
injury. 

In  Menzies  v.  McQuihban  (</),  the  workman,  a  labourer 
in  a  steam  joinery  shop,  whose  duties  were  not  connected 
with  the  machinery,  assisted  a  machine  man  to  replace  some 
loose  belting  whilst  the  machinery  was  in  motion,  and  in  so 
doing  was  killed.  It  was  found,  as  a  fact,  that  the  foreman 
might  have  ordered  the  deceased  to  assist  the  machine  man, 
but  that  no  such  order  had  been  given.  Held,  that  the 
accident  arose  out  of  and  in  the  course  of  the  employment 

Compare  with  this  case,  the  English  decision  in  Lowe 
V.  Pearson  {ante,  p.  263). 

There  appears  to  have  been  no  question  of  an  emergency 
in  this  case. 

Compare  with  the  English  decision  of  Holnesa  v. 
Mackay  and  Davies  (ante,  p.  267)  the  cases  of  Todd  v. 
Caledonian  Mail.  Co.  {h) ;  Gibson  v.  WiUon  (i),  and 
Caton  V.  Sumiiurlee  Iron  Co.  {ante,  p.  268). 

In  the  case  of  Durham  v.  Brown  {k),  the  Court  of 
Session  had  to  consider  the  effect  upon  the  words  we  are 
considering  of  a  workman  suffeiing  injury  whilst  adopting 
an  unsafe  and  dangerous  way  of  doing  his  work.  The 
Court  expressed  the  opinion  that  an  accident  to  a  work- 
man ma}'  be  attributable  to  his  adopting  a  wrong  and 
dangerous  method  of  doing  work  which  could  be  done 
safely,  and  at  the  same  time  may  be  an  accident  arising 
out  of  and  in  the  course  of  the  employment  within  the 
meaning  of  section  1  of  the  Act. 

{(/)  2  F.  (5th  series)  782  ;  37  Sc.  L.  R.  626.  See  also  Callaghan  v. 
Maxwell,  2  F.  (6th  series)  420  ;  37  Sc.  L.  R.  313,  and  post,  p.  346  ;  and 
Leonard  y.  Baird,  8  F.  (6th  series)  890  ;  38  Sc.  L.  K.  649;  and  Devine 
V.  Caledonian  Bail,  Co.,  1  F.  (6th  series)  1105;  36  Sc.  L.  R.  877; 
OoodUt  y.  Caledonian  Bail,  Co.,  39  Sc.  L.  R.  759. 

(h)  1  F.  (6th  series)  1047  ;  36  Sc.  L.  R.  784. 

(i)  3  F.  (6th  series)  661 ;  38  Sc.  L.  R.  460. 

(k)  1  F.  (6th  series)  279  ;  86  Sc.  L.  R.  190. 
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The  Lord  President,  in  his  judgment,  says :  "  The  fact 
that  a  man  takes  a  wrong  way  to  do  his  work  does  not 
prove  that  he  is  not  at  the  time  in  course  of  doing  it.  If 
at  any  given  time  a  man  is  not  in  course  of  his  employ- 
ment, this  means  that  he  has  for  the  time  ceased  his 
work  to  do  something  else  "  (I). 

Principles  deduoible  from  the  foregoing  cases. — From 
the  foregoing  cases,  decided  upon  the  words  "  arising  out 
of  and  in  the  course  of  the  employment,"  the  following 
principles  may  be  deduced  : 

1.  That  the  accident  does  not  arise  out  of  and  in  the 

course  of  the  employment,  if  it  is  caused  by  the 
workman  doing  something  entirely  for  his  own 
purposes;  or, 

2.  When  the  workman  is  doing  something  which  is  no 

part  of  his  duty  towards  his  employer,  and  which 
he  has  no  reasonable  grounds  for  thinking  it  was 
his  duty  to  do. 
8.  The  accident  may  arise  out  of  and  in  the  course  of 
the  employment,  if  the  act  which  occasioned  it, 
although  not  strictly  in  the  scope  of  the  workman's 
employment,  is  done  upon  an  emergency. 

4.  It  may  be  said  to  arise  out  of  the  employment  if,  it 

being  the  workman's  duty  to  do  the  act,  the  accident 
arises  from  his  doing  it  in  an  improper  manner. 

5.  It  may  arise  out  of  and  in  the  course  of  the  employ- 

ment, if  occurring  on  the  employer's  premises, 
when  the  workman  has  not  actually  commenced 
his  work,  or  after  he  has  finished. 

6.  It  may  arise  out  of  and  in  the  course  of  the  employ- 

ment, if,  the  workman's  duties  not  being  clearly 
defined,  he  may  reasonably  have  thought  it  a  duty 
to  do  the  thing  in  the  course  of  which  the  accident 
occurred. 

7.  It  does  not  arise  out  of  and  in  the  course  of  the 

employment,  if  occasioned  by  the  tortious  act  of  a 
fellow-servant. 

(I)  McNichd  V.  Spiers,  Gibb  dfc  Co.,  1  F.  (5th  series)  604  ;  86  Sc.  L.  K. 
428,  post,  p.  344. 
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ON,  IN,  OR  ABOUT  THE  WORKS. 

"  On,  or  in,  op  about  the  works." — By  section  7  (1), 
the  employment  must  be  "on,  or  in,  or  about"  the 
various  works  therein  specified,  and  of  which  we  have 
before  treated. 

These  words  refer  to  locality,  and  restrict  in  a  very  real 
way  the  liability  of  the  undertaker,  confining  it  to  such 
accidents  as  happen  on,  or  in,  the  premises  where  the 
business  of  the  undertaker  is  carried  on,  or  in  places  in 
close  contiguity  thereto. 

Several  attempts  have  been  made  to  induce  the  Court 
to  read  the  clause  as  applying  to  the  classes  of  work 
mentioned,  and  thus  referring  to  the  undertaking  or 
business  carried  on,  instead  of  to  the  place  where  it  is 
earned  on,  but  without  success.  Several  decisions  have 
been  given  on  the  words. 

In  Powell  V.  Broion  (m)  the  claim  to  compensation  was 
made  in  respect  of  the  death  of  a  man  in  respondent's 
employment,  whose  duties  were  to  load  goods  on  a  cart  at 
respondent's  factory,  and  to  haul  them  to  other  places 
where  they  might  be  required.  He  was  killed  by  falling 
from  the  cart  which  he  was  loading  at  the  time  the  cart 
was  standing  in  the  public  street,  but  backed  against  the 
curb  on  the  pavement,  on  the  other  side  of  which  was  the 
wall  of  respondent's  factory.  The  cart  was  indeed  as  near 
to  the  factory  as  it  could  get,  without  actually  being  drawn 
into  the  premises,  and  it  was  in  the  position  in  which  it 
was  usually  loaded.  Held,  that  the  applicant  was  entitled 
to  compensation  as  the  accident  had  occurred  **  about "  a 
factory. 

In  giving  judgment  in  the  case,  A.  L.  Smith,  L.J.,  said : 
It  is  obvious  that  the  legislature  thought  that  the  words 
"on,  or  in  "  were  not  wide  enough,  and  therefore  added 
the  word  **  about,"  which  is  an  enlarging  word.  It  is,  in 
my  opinion,  a  question  of  fact  whether  in  any  particular 
case  the  employment  is  "  about  "  a  factory.     The  county 

(m)  [1899]  1  Q.  B.  157;   68  L.  J.  Q.   B.  151  ;   79  L.  T.    631  ;    15 
T.  L.  K.  65. 
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court  judge  has  found  that  the  deceased  was  employed 
**  about "  the  factory,  and  he  was  justified  in  so  finding. 
In  my  opinion  the  word  "  about  "  means  in  close  proximity 
to  a  factory.  It  must  be  a  question  of  degree  in  each 
case,  and  the  question  in  each  case  must  be  decided  as  a 
question  of  fact. . 

This  law,  as  laid  down  by  the  Lord  Justice  in  this  case, 
has  been  followed  by  the  Court  of  Appeal  in  several 
subsequent  cases  where  the  same  point  has  arisen. 

In  the  case  of  Ijowth  y.  Ibbotson  (n),  a  carter  was  killed 
whilst  loading  his  cart  at  a  distance  of  one  and  a  half  miles 
from  the  factory  at  which  he  was  employed.  It  was  held 
upon  the  ground  alone  that  the  accident  did  not  occur  on, 
or  in,  or  about  the  works,  i.e.,  the  factory,  that  the  relatives 
of  the  deceased  man  were  not  entitled  to  receive  com- 
pensation under  the  Act. 

The  same  question  was  decided  in  the  same  way  in  the 
case  of  Chambers  Y.  Whitehaven  Harbour  Comviissioners{p)» 
The  deceased  man,  in  respect  of  whose  death  compensa- 
tion was  claimed,  was  in  respondents'  emplo}',  and  engaged 
in  the  operation  of  dredging  a  harbour.  When  the  hopper 
barge,  which  received  the  refuse  from  the  bottom  of  the 
harbour,  was  full,  it  was  taken  out  to  sea  a  distance  of  about 
a  mile  and  a  half  by  a  steam  tug,  for  the  purpose  of  being 
emptied.  The  deceased  man  had  to  go  out  with  the  barge. 
On  the  day  of  the  accident,  when  the  barge  was  more  than 
a  mile  and  a  quarter  from  the  harbour,  it  was  stioick  by  a 
sea  which  thi'ew  the  deceased  into  the  mud  lying  in  the 
barge  at  the  moment  when  the  doors  were  opened  to 
discharge  it.  The  deceased  man  was  carried  through  the 
bottom  of  the  barge  with  the  mud,  and  drowned. 

In  this  case,  a  distinction  was  attempted  to  be  drawn 
between  **  engineering  work  "  and  the  other  employments 
mentioned  in  section  7  of  the  Workmen's  Compensation 
Act.  It  was  argued  that,  as  in  the  section  (sect.  7  (1) ) 
the   words   used    are    "engineering  work,'*    the   whole 

(n)  [1899]  1  Q.  B.  1003  ;  68  L.  J.  Q.  B.  466  ;  80  L.  T.  841  :  15  T.  L.  B. 
264. 

(o)  [1899]  2  Q.  B.  132  ;  68  L.  J.  Q.  B.  740  ;  80  L.  T.  586  ;  15  T.  L.  R.  841. 
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operation  of  dredging  and  carrying  out  to  sea  and  disposing 
of  the  refuse  fell  under  this  definition.  By  reference  to  the 
words  in  which  **  engineering"  is  defined  in  section  7  (2), 
the  court  came  to  the  conclusion  that  the  work  must, 
as  in  other  cases,  be  on,  or  in,  or  about  the  railroad, 
harbour,  dock,  canal,  or  sewer  there  referred  to,  and 
that,  consequently,  in  this  case,  compensation  was  rightly 
refused. 

In  a  later  case  of  Fenn  v.  Miller  (p),  in  which  the 
same  question  arose,  the  cases  previously  decided  were 
cited  and  considered.  In  this  case  a  builder  was 
erecting  houses  on  a  building  estate,  on  part  of  which 
estate  was  a  steam  engine  used  to  work  a  mortar  mill, 
and  which  steam  engine  constituted  a  "  factory  "  within 
the  meaning  of  section  7  (2)  of  the  Workmen's  Compen- 
sation Act.  The  workman  claiming  compensation  was  a 
labourer  in  the  builder's  service,  whose  duty  it  was  to 
fetch  water  in  a  cart  from  a  brook  at  some  distance  from 
the  main  road  for  the  engine  and  mortar  mill,  and  who 
was  injured  by  the  horse  bolting  whUst  he  was  returning 
with  water  along  the  main  road  abutting  the  estate.  At 
the  actual  time  of  injury  the  horse  and  cart  were  at  a  spot 
from  110  to  160  yards  distant  from  the  engine  and 
mortar  mill.  The  county  court  judge  decided  that  the 
man  was  injured  ''  about  "  a  factory  within  the  meaning 
of  the  Act,  and  awarded  him  compensation.  On  appeal 
it  was  held  that  there  was  no  evidence  on  which  an 
arbitrator  could  properly  find  that  the  employment  at  the 
time  of  the  injury  was  "  about "  a  factory. 

Lord  Justice  Smith,  although  agreeing  that  the  appeal 
must  be  allowed,  expressed  considerable  doubt  as  to 
whether  the  Court  of  Appeal  was  not  reversing  the 
arbitrator  on  a  question  of  fact. 

It  will  be  noted  that  in  this  case  the  man  was  injured 
in  a  public  place,  and  that  such  place  was  a  considerable 
distance  from  the  machinery,  so  oddly  constituted  a  factory 
by  the  combined  provisions  of  the  Factory  and  Workshop 

(p)  [1900]  1  Q.  B.  788 ;  69  L.  J.  Q.  B.  439  ;  82  L.  T.  284  ;  16  T.  L.  R, 
265. 

E.L.  U 
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Act,  1895,  8.  23,  and  the  Workmen's  Compensation  Act, 
1897,  8.  7  (2)  (q). 

Scottish  decisions. — The  Court  of  Session  has  adopted 
the  same  principle  of  construction  of  the  words  "on,  or 
in,  or  about  "  which  has  been  placed  upon  them  by  the 
courts  in  England,  viz.,  that  the  words  relate  to  locality 
and  restrict  the  liability  of  the  undertaker  to  such  acci- 
dents as  may  happen  upon  his  premises  or  in  close 
contiguity  thereto. 

The  following  are  the  Scottish  decisions  which  should 
be  consulted : 

Bell  and  Sime  v.  Whitton  (r),  Devine  v.  Caledonian  RaiL 
Co.  («),  Laing  v.  Young  (t).  Strain  v.  Sloan  (w),  Kent  v. 
Porter  (x),  Monaghan  v.  United  Collieries  Co.  (y). 

In  several  of  the  above  cases  the  Court  of  Session 
has  intimated  that  the  question,  what  is  ''  on,  or  in,  or 
about "  the  premises  of  the  undertaker,  is  a  question  of 
fact.  This  is  in  accord  with  the  opinion  expressed  by 
A.  L.  Smith,  L.J.,  in  Fenn  v.  Miller  {ante,  p.  277).  No 
doubt  an  arbitrator  must  be  allowed  some  latitude  in 
determining  whether  the  place  where  an  accident  occurs 
is  "  about  "  the  undertaker's  factory,  but  he  must  apply 
the  rule  laid  down  both  by  the  English  and  Scottish 
courts  that  the  word  "  about  '*  has  its  equivalent  in  the 
words  "  in  close  propinquity  to." 

Irish  decision. — See  Cosgrove  v.  Anglo-American  OH 
Co.  iyy). 

(q)  See  also,  on  same  words,  TurnbuU  ▼.  Lamhton  CoUieries,  82  L.  T. 
589  ;  16  T.  L.  B.  869,  ante,  p.  235  ;  ffolness  v.  Mackay  and  Davies,  ante, 
p.  267  ;  Holmes  v.  Great  Northern  Bail,  Co,,  ante,  p.  268  ;  and  Davis  v. 
Bhymney  Iron  Co.,  16  T.  L.  R.  329,  ante,  p.  269,  in  all  of  which  the 
meaning  of  the  same  words  were  considerea  and  the  same  principle  laid 
down.     Consult  Ellison  y.  Longden  <fr  Son,  ante,  p.  236. 

(r)  1  F.  (5th  series)  942  ;  36  Sc.  L.  R.  754. 

(»)  1  F.  (5th  series)  1105 ;  36  Sc.  L.  R.  877. 

(t)  3  F.  (5th  series)  31 ;  38  Sc.  L.  R.  29. 

(u)  3  F.  (5th  series)  663 ;  38  Sc.  L.  R.  475. 

(x)  38  Sc.  L.  R.  482. 

{y)  3  F.  (5th  series)  149  ;  38  Sc.  L.  R.  92.     See  also  BathgaU  ▼.  Cale- 
donian Hail,  Co. ,  4  F.  (5th  series)  313  ;  39  Sc.  L.  R.  246  ;  and  Mboney  y 
Edinburgh  Tramways  Co.,  iF.  (5th  series)  390 ;  38  Sc.  L.  R.  260. 

(yy)  34  Ir.  L.  T.  R.  56. 
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The  accident  must  occur  on,  or  in,  or  about  the 
undertaker's  own  works. — In  order  to  give  rise  to  a 
claim  for  compensation  under  the  Act,  the  accident  to  a 
workman  must  occur  "on,  or  in  or  about"  the  works  of 
the  undertaker  from  whom  the  compensation  is  claimed. 

In  other  words — save  as  to  cases  which  fall  under 
section  4  of  the  Act  (see  post,  pp.  297 — 804) — the  workman 
must  suffer  the  injury  "  on,  or  in,  or  about "  his  employer's 
works. 

Thus,  in  Francis  v.  Turner  Brothers  (z),  the  employers 
from  whom  compensation  was  claimed  were  the  occupiers 
of  a  factory  within  the  meaning  of  the  Act.  About  half  a 
mile  from  their  factory  was  another  factory  belonging  to 
the  Severn  Tweed  Co.  The  employers  having  bought  an 
engine  which  stood  in  the  engine  shed  of  the  Severn 
Tweed  Company's  factory,  sent  some  workmen  to  remove 
the  engine  and  bring  it  to  their  factory.  Owing  to  the 
negligence  of  the  Severn  Tweed  Company's  foreman  part 
of  the  roof  of  the*  shed  collapsed,  killing  some  of  the 
men  whilst  engaged  in  removing  the  engine.  The  rela- 
tives of  one  man  so  killed  claimed  compensation  from 
his  employer  under  the  Workmen's  Compensation  Act, 
alleging  that  the  man  was  killed  whilst  employed  on,  in, 
or  about  a  factory,  and  that  his  employer  was  the  occupier 
of  a  factory  within  section  7  (2).  Both  these  allegations 
were  literally  true,  but  the  county  court  judge  held,  and 
was  supported  by  the  Court  of  Appeal,  that  the  expression 
"  employment  by  the  undertakers  .  .  .  on,  or  in,  or  about 
a  factory,"  in  section  7  (1)  of  the  Act,  means  employment 
by  the  undertakers  on,  in,  or  about  their  own  factory, 
and  that  consequently  compensation  must  be  refused. 

The  principle  of  this  decision  has  been  affirmed,  and 

the  decision  itself  approved,  by  the  House  of  Lords  in 

the  case  of  Wrigleyv.  Whittaker  <£  Sons  (a)  {ante,  p.  237). 

It  is  thus  finally   settled  that  a  workman  loses  his 

protection  under  the  Workmen's  Compensation  Act  as 

(»)  [1900]  1  Q.  B.  478  ;  69  L.  J.  Q.  B.  182;  81  L.  T.  770 ;  16  L.  T.  R. 
105. 
(a)  [1902]  A.  C.  299 ;  71  L.  J.  K.  B.  600  ;  86  L.  T.  776  ;  18  T.  L.  E.  659. 
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soon  as  his  work  takes  him  to  any  place  at  a  distance 
from  his  employer's  works,  unless  he  can  bring  himself 
within  section  4  of  the  Act,  so  as  to  entitle  him  to  receive 
compensation  from  the  undertaker  upon  whose  works  he 
is  engaged.     (See  po8t,  pp.  297 — 804.) 

SoottiBh  decisions  to  the  same  effect. — The  Scottish 
decision  in  Malcolm  v.  McMillan  (6)  and  Purves  v.  Sterne 
dk  Co.{c)  laid  down  the  same  principle  of  construction 
that  was  applied  by  the  Court  of  Appeal  in  Francis  v. 
Turner  Brothers  {ante^  p.  279),  and  approved  by  the  House 
of  Lords  in  Wrigley  v.  Whittaker  d-  Sons  {ante,  p.  279). 

EXCEPTION   TO    RULE. 

Exception  to  rale  that  injury  must  ooour  ''on,  in, 
OF  about"  the  works. — There  is  one  exception  to  the 
rule  which  we  have  been  considering.  This  arises  with 
reference  to  a  shipbuilding  yard. 

The  Workmen's  Compensation  Act,  section  7  (3), 
declares  that  '*  a  workman  employed  in  a  factory  which  is 
a  shipbuilding  yard  shall  not  be  excluded  from  this  Act  by 
reason  only  that  the  accident  arose  outside  the  yard  in 
the  course  of  his  work,  upon  a  vessel,  in  any  dock,  river, 
or  tidal  water  near  the  yard." 

It  will  be  observed  that  to  entitle  a  workman  to  the 
benefit  of  this  section,  he  must  be  generally  employed  in 
a  shipbuilding  yard,  which  is  a  factory.  His  general 
employment  being  protected  by  the  Act,  the  protection  is 
not  withdrawn  if  he  is  taken  to  work  upon  a  vessel  lying 
in  any  dock,  river,  or  tidal  water  near  the  yard.  The 
reason  for  the  insertion  of  this  clause  was  that  many  vessels 
are  launched  and  taken  some  distance  from  the  yard,  in 
which  they  have  been  built,  before  they  are  completed. 

Shipbuilding  yard. — A  ''  shipbuilding  yard  "  is  defined 
in  the  Factory  Act,  1878,  Schedule  4,  part  2  (24),  now 
the  Factory  Act,  1901,  Schedule  VI.,  part  2  (25),  as  "any 
premises  in  which  any  ships,  boats,  or  vessels  used  in 
navigation  are  made,  finished,  or  repaired." 

{b)  2  F.  (5th  series)  625 ;  87  Sc.  L.  R.  388. 

(c)  2  F.  (5th  series)  887  ;  87  Sc.  L.  B.  696,  ante,  p.  289. 


SHIPBUILDING  YARD  :    EMPLOYMENT  NEAB  TO.  281 

A  shipbuilding  yard  only  becomes  a  "  factory  "  where, 
on  the  premises  or  within  the  close  or  curtilage  or 
precincts  of  the  same,  steam,  water,  or  other  mechanical 
power  is  used  in  aid  of  the  manufacturing  process  carried 
on  there  (d).  (Factory  Act,  1878  (41  &  42  Vict.  c.  16, 
s.  93),  now  Factoiy  Act,  1901  (1  Edw.  VII.  c.  22, 
s.  149  (1)  b.)) 

No  decision  of  authority  has  yet  been  pronounced  in 
England  as  to  the  meaning  of  the  word  ^'near  "  as  used 
in  section  7  (3)  of  the  Act. 

The  protection  given  by  the  Act  only  follows  the 
employment  when  the  vessel  is  lying  in  a  dock,  river,  or 
tidal  water.  Tidal  water  is  defined  by  section  742  of  the 
Merchant  Shipping  Act,  1894  (^),  as  "  any  part  of  the  sea 
and  any  part  of  a  river  within  the  ebb  and  iiow  of  the  tide 
at  ordinary  spring  tides,  and  not  being  a  harbour." 

Soottish  deoifilonB. — The  question  as  to  the  meaning 
of  the  word  "near"  as  used  in  section  7  (8)  of  the 
Workmen's  Compensation  Act  was  considered  by  the 
Court  of  Session  in  the  following  cases :  Jackson  v. 
Rodger  d  Co.  (e)  and  McMillan  v.  Barclay  (/).  In  the 
former  case  opinions  were  expressed  that  a  public  dock 
fifteen  miles  from  the  shipbuilding  yard,  though  situated 
on  the  same  river,  was  not  "  near  "  the  yard  within  the 
meaning  of  section  7  (S)  of  the  Workmen's  Compensation 
Act.  In  the  second  case,  the  Court  held,  though  with 
some  doubt,  that,  whether  a  dock  two  miles  from  a  ship- 
building yard  was  or  was  not  "near"  the  yard  was  a 
question  of  circumstance  {i.e.,  fact),  and  not  a  question 
that  the  Court  had  jurisdiction  to  decide  on  a  case  stated. 

We  venture  to  doubt  the  correctness  of  the  last- 
mentioned  decision.  The  Court  of  Session  had  already 
considered  and  expressed  an  opinion  upon  the  point  in 
the  case  of  Jackson  v.  Rodger  dk  Co.  (supra). 

(rf)  Spencer  ▼.  LiveU,  Frank  <fe  Co,  [1900]  1  Q.  B.  498  ;  69  L.  J.  Q.  B. 
388 ;  82  L.  T.  75  ;  16  T.  L.  R.  179. 

{e)  1  F.  (5th  series)  1053  ;  86  Sc.  L.  R.  851. 

(/)  2  F.  (6th  series)  91  ;  87  Sc.  L.  R.  61. 

(g)  57  &  68  Vict.  c.  60. 


CHAPTER    IV. 

The  Right  to  Receive,  and  Liabilitt  to  Pay, 

Compensation. 

WORKMAN. 

The  persons  entitled  to  reoelTe  oompensation. — 
**  Workman." — Every  person  engaged  in  an  employ- 
ment to  which  the  Workmen's  Compensation  Act  applies, 
is  a  workman  within  the  meaning  of  the  Act,  and  is 
entitled,  prima  facie,  to  receive  compensation  under  it. 
This  is  so,  whether  the  work  is  that  of  **  manual  labour 
or  otherwise,  and  whether  his  agreement  is  one  of  ser- 
vice or  apprenticeship  or  otherwise,"  and  whether  it  is 
"  expressed  or  implied,"  or  "  oral  or  in  writing." 
(Section  7  (2).) 

Workmen  in  service  of  the  Crown. — All  persons 
engaged  in  the  service  of  the  Crown,  except  those 
engaged  in  the  naval  or  military  service,  in  any  of  the 
employments  enumerated  in  the  Act,  are  also  included 
within  it.     (Section  8.) 

Wide  definition  of  the  word  '' workman." — ^As  we 

have  seen,  except  in  the  case  of  railway  sei*vants,  only 
workmen  engaged  in  some  kind  of  manual  labour  are 
included  within  the  Employers'  Liability  Act,  1880  (a). 
The  definition  in  section  7  (2)  of  the  Workmen's  Com- 
pensation Act  is  much  more  extensive. 
By  this  section — 

"  workman  includes  evei'y  person  who  is  engaged  in 
an  employment  to  which  this  Act  applies,  whether 
by  way  of  manual  labour  or  otherwise,  and  whether 

(a)  Consult  the  cases  refen-ed  to  antef  pp.  45 — 47. 
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his  agreement  is  one  of  service  or  apprenticeship  or 
otherwise,  and  is  expressed  or  implied,  is  oral  or  in 
writing." 
These  words  are  wide  enough  to  include  all  persons 
engaged  in  the  employments  named,  irrespective  of  their 
grade  or  position,  or  of  the  work  upon  which  they  are 
employed.  All  managers,  general  or  special,  overseers, 
clerks,  foremen,  drivers  (subject  to  what  we  have  said  as 
to  the  injury  happening  on,  in,  or  about  the  works),  watch- 
men, etc.,  engaged  in  any  employment  to  which  the  Act 
applies  are,  we  think,  included  equally  with  workmen 
engaged  in  manual  labour.  Neither  does  it  seem  neces- 
sary that  the  employment  of  the  workman  should  be  a 
permanent  one,  or  that,  in  the  sense  generally  understood, 
he  should  be  in  the  employment  of  the  undertaker  at  all. 
It  may  with  plausibility  be  argued  that  the  architect  of  a 
building  of  the  kind  included  in  the  Act,  or  the  surveyor 
of  an  "  engineering  work,"  could  recover  compensation 
from  the  undertaker,  if  injured  whilst  engaged  upon  the 
works.  Such  persons  could  be  said  to  be  engaged  in  the 
employment,  although  the  contract  between  them  and 
the  undertaker  was  not  a  contract  of  service  but,  in  the 
words  of  the  Act,  an  agreement  made  "  otherwise."  Still 
an  argument  contra  may  be  drawn  from  the  very  title  of 
the  Act  itself. 

An  independent  contractor  who  contracts  to  do,  or  to 
get  work  done,  at  a  fixed  price  is  not  a  workman  within 
the  meaning  of  the  Act.  This  was  decided  by  the  Court 
of  Appeal  in  Simmons  v.  Favlds  {b). 

The  cases  upon  this  point,  however,  run  very  fine.  In 
Evans  v.  Penwyllt  Dinas  Silica  Brick  Co.  (c),  the 
applicant  for  compensation  was  a  quarryman,  who  was 
employed  by  the  employers  under  a  written  agreement  on 
the  terms  that  he  should  be  paid  so  much  for  every  ton 
of  material  which  he  worked.  His  tools  were  found  for 
him,  and  he  used  to  hire  the  men  who  worked  under  him 

(6)   37  T.  L.  R.  852  ;  see  anUt  pp.  51—56,  as  to  when  a  person  may  be 
said  to  be  an  independent  contractor. 

{«)  18  T.  L.  R.  68. 
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and  had  power  to  discharge  them.  Being  in  doubt  as  to  his 
position  with  regard  to  the  Worjcmen's  Compensation  Act, 
he  gave  notice  to  terminate  his  employment,  and  then  had 
a  conversation  with  the  employers'  manager,  in  which  the 
latter  said  he  would  see  that  the  applicant  was  com- 
pensated in  case  of  accident.  He  thereupon  resumed 
his  employment.  In  the  course  of  his  work  he  sustained 
injuries,  in  consequence  of  an  accidental  explosion.  The 
employers  contended  that  the  applicant  was  not  a  work- 
man, but  a  contractor,  and  therefore  was  not  entitled  to 
the  benefit  of  the  Workmen's  Compensation  Act.  The 
county  court  judge  made  an  award  in  favour  of  the 
applicant,  finding  as  a  fact  that  he  was  a  workman  within 
the  meaning  of  the  Act.  The  Court  of  Appeal  held  that 
there  was  evidence  to  justify  the  arbitrator  in  coming  to 
this  decision. 

Soottish  deoisionB  upon  the  word  **  workman." — ^In 

McGregor  v.  Dansken  (d)  the  Court'  of  Session  decided 
that  a  contractor  has  no  claim  to  receive  compensation 
under  the  Workmen's  Compensation  Act. 

The  Lord  Justice  Clerk  stated  his  opinion  to  be  that, 
"looking  at  the  whole  Act,  it  relates  only  to  workmen 
who  are  engaged  as  servants  of  an  employer.  That  it  is 
only  where  there  is  this  relation  of  a  servant  to  a  master, 
for  hire,  that  the  provisions  of  this  Act  apply."  We  regard 
the  correctness  of  this  opinion  as  doubtful,  having  regard  to 
the  wide  terms  of  the  definition  as  contained  in  the  Act. 

The  decisions  both  of  the  English  and  Scottish  courts, 
that  an  independent  contractor  cannot  claim  compensa- 
tion under  the  Workmen's  Compensation  Act,  are  no 
doubt  correct,  otherwise,  as  pointed  out  by  the  Lord 
Justice  Clerk  in  the  last  case,  such  a  contractor  might 
find  himself  in  the  position  of  having  to  pay  indemnity 
under  section  4  of  the  Act,  in  respect  of  the  very 
compensation  which  he  had  received. 

The  chief  difficulty  which  arises  in  these  cases  is  to 
ascertain  whether  the  person  claiming  compensation  is  an 

{d)  1  F.  (5th  series)  536  ;  36  Sc.  L.  R.  893. 
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independent  contractor,  or  a  workman.  This  is  a  question 
of  fact,  and  whichever  way  the  arbitrator  ma}^  find,  the 
Court  of  Appeal  cannot  disturb  the  finding,  if  there  is 
any  evidence  to  support  it.     See  McCready  v.  Dunlop  (e). 

^'Workman"  inoludes  personal  representatlTe  and 
dependants. — ''  Any  reference  to  a  workman  who  has 
been  injured  shall,  where  the  workman  is  dead,  include  a 
reference  to  his  legal  personal  representative  or  to  his 
dependants,  or  other  person  to  whom  compensation  is 
payable.''     (Section  7  (2).) 

No  doubt  the  intention  of  this  crude  clause  is  that 
where  death  has  resulted  to  a  workman  from  the  personal 
injury  which  he  has  sustained  the  personal  representative 
or  dependants  or  "  other  person  "  shall,  in  respect  of 
such  workman,  have  the  right  to  recover  the  compensa- 
tion given  by  the  Act. 

The  intention  is  made  clearer  by  the  words  in  clause  4  of 
the  2nd  Schedule,  which  says  that : — "  The  payment  shall, 
in  case  of  death,  be  made  tothelegal  personal  representative 
of  the  workman,  or,  if  he  has  no  legal  personal  repre- 
sentative, to  or  for  the  benefit  of  his  dependants,  or,  if  he 
leaves  no  dependants,  to  the  person  to  whom  the  expenses 
are  due ;  and  if  made  to  the  legal  personal  representative . 
shall  be  paid  by  him  to  or  for  the  benefit  of  the  dependants 
or  other  person  entitled  thereto  under  this  Act. 

The  personal  representative  is,  of  course,  the  executor 
or  administrator  of  the  dead  workman. 

If  the  deceased  workman  leaves  a  will,  the  executor  is 
the  pifoper  person  to  claim  and  receive  the  compensation. 
If  there  is  no  will,  it  is  not  necessary  to  take  out 
administration  to  the  estate  for  the  purpose  alone  of 
enabling  the  administrator  to  claim  or  receive  the 
compensation  (/). 

A  claim  can  be  made,  or  the  compensation  received  by 
any  or  all  of  the  dependants.  See  W.  C.  Rules  4  and  5, 
Form  2. 

{e)  2  F.  (5th  series)  1027  ;  87  Sc.  L.  R.  779. 

(/)  See  Claixom-thy  v.  GreeUy  86  L.  T.  702  ;  18  T.  L.  R.  641  ;  and 
po8ty  p.  890. 
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As  to  a  claim  by  parties  under  disability,  see  W.  C. 
Rules  (r.  7),  incorporating  the  provisions  of  Rules  7 
and  8  of  Order  3  of  the  County  Court  Rules,  1889. 

DEPENDANTS. 

Who  are  dependants. — The  term  ''  dependants " 
means  in  England  and  Ireland  any  persons  who  would 
be  entitled  to  sue  under  Lord  Campbell's  Act,  1846 
(9  &  10  Vict.  c.  93),  amended  by  27  &  28  Vict.  c.  95. 
These  persons  are — the  wife,  husband,  parents  (which 
word  includes  grand-parents  and  step-parents),  and 
children  (which  word  includes  grand- children  and  step- 
children) of  the  workman  in  respect  of  whose  death 
compensation  is  claimed.  See  **  Action  under  Lord 
Campbell's  Act,"  ante,  p.  124. 

In  Scotland  the  term  **  dependant "  means  such  persons 
as  by  the  law  of  Scotland  are  entitled  to  sue  for  damages  for 
"  solatium  "  for  the  death  of  a  relative  (see  a7ite,  p.  124). 

Dependency  must  exist  at  the  time  of  death. — The 

dependants  must,  by  the  words  of  Schedule  1  (a),  be 
dependent  upon  the  earnings  of  the  deceased  at  the  time 
of  his  death,  and  this  is  so  whether  the  claim  is  for  total 
or  partial  dependency. 

As  we  have  seen  (ante,  pp.  127 — 132)  under  Lord  Camp- 
bell's Act  (9  &  10  Vict.  c.  93),  a  reasonable  expectation  of 
pecuniary  loss  ai'isiiig  from  the  death  has  been  held  sufficient 
to  give  the  relatives  named  in  the  statute  a  cause  of  action. 

The  present  statute  is  much  more  stringent,  for  under 
it  no  right  is  given  to  the  relatives  of  a  deceased  workman 
to  obtain  compensation  except  in  a  case  where  they  are 
dependent  upon  the  earnings  of  the  deceased  at  the  time 
of  his  death  (/). 

Several  cases  raising  the  question  as  to  the  meaning 
of  the  word  "  dependent,"  or  involving  the  question  what 
evidence  of  dependency  is  sufficient  to  uphold  an  award 
made  in  favour  of  a  dependant,  have  reached  the  Court  of 
Appeal,  and  one  case  has  been  carried  on  appeal  therefrom 
to  the  House  of  Lords. 

(/)  See  lUes  v.  Penrikyher  Navigaiioii  Colliery  Co.,  post,  p.  316. 
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The  question  whether  a  person  is  or  is  not  dependent 
upon  the  earnings  of  a  deceased  workman  at  the  time 
of  his  death,  like  most  of  the  difficult  points  arising  on 
the  statute,  often  resolves  itself  into  a  question  of  fact, 
and  the  Court  of  Appeal  sitting  to  hear  appeals  on 
questions  of  law  only,  has  no  power  to  vary  the  findings 
of  fact  of  the  arbitrator  making  the  award,  if  there  is  any 
evidence  to  support  such  findings.  Still,  the  meaning  of  the 
word  '*  dependent  "  as  used  in  the  Act  involves  the  inter- 
pretation of  the  Act  itself,  and  may  become  a  mixed 
question  of  fact  and  law.  In  a  case  of  Simmons  v. 
White  (g)  an  award  had  been  made  granting  compensation 
to  a  man  in  respect  of  the  death  of  his  son.  The  son  and 
father  were  both  employed  in  a  mine,  the  father  earning 
the  wages  usually  earned  by  miners  in  the  district,  the  boy 
earning  considerably  less.  The  evidence  upon  which  the 
award  was  based  was  given  by  the  father,  who  said  his  son 
lived  at  home,  and  that  all  the  wages  earned  by  the  family 
went  into  a  common  fund  for  the  support  of  the  whole 
family.  The  father  added,  that  his  son's  wages  were 
relied  upon  by  him  to  help  to  support  the  family,  but  in 
answer  to  a  question  put  on  ^behalf  of  the  respondent, 
denied  that  he  was  dependent  on  his  son. 

It  was  argued  for  the  respondent  before  the  Court  of 
Appeal  that  no  award  could  properly  be  based  on  this 
evidence.  That  the  word  "dependent'*  as  used  in  Sche- 
dule 1  (a)  of  the  Act,  must  be  construed  to  mean  depen- 
dent for  the  necessaries  of  life  according  to  the  condition 
of  life  of  the  parties,  and  that  when  the  person  claiming 
compensation  was  in  a  position  enabling  him  to  obtain 
the  necessaries  of  life  for  himself,  the  Act  did  not  apply. 

The  Court  rejected  this  contention,  and  held  that  there 
was  some  evidence  to  justify  the  finding  of  the  arbitrator 
that  the  father  was  in  part  dependent  upon  the  earnings 
of  the  son. 

BoMEB,  L.J.,  although  agreeing  with  the  judgment, 
added  that  in  his  opinion,  the  word  "  dependent  "  as  used 

ig)  [1899]  1  Q.  B.  1005  ;  68  L.  J.  Q.  B.  607 ;  80  L.  T.  344  ;  16 
T.  L.  B.  263. 
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in  the  Act,  meant  a  person  dependent  on  another  for  the 
necessaries  of  life. 

In  the  case  of  The  Main  Colliery  Co.,  Ltd.  v.  Davies  (ft), 
important  judgments  as  to  the  meaning  of  the  expres- 
sions "  dependent "  and  **  dependants  "  as  used  in  the  Act 
were  given  by  the  House  of  Lords,  to  which  tribunal  the 
case  was  taken  by  the  employei*s. 

The  father  of  a  boy  who  had  been  killed  in  respondent's 
mine  claimed,  and  was  awarded  compensation  under  the 
Act  upon  the  ground  that  he  was  partially  dependent 
upon  the  boy's  earnings. 

The  only  evidence  given  on  his  behalf  was  that  the  boy 
gave  his  wages,  8«.  a  week,  to  his  mother,  that  he  was 
kept  at  home,  and  occasionally  given  small  sums  of 
money  for  his  own  use. 

The  father  was  earning  full  miner's  wages,  and  several 
other  members  of  the  family  living  at  home  were  earning 
wages. 

The  father  himself  did  not  allege  that  he  was  dependent 
upon  the  boy's  wages  either  for  his  own  support  or  the 
support  of  the  family.  The  House  of  Lords,  upholding 
tlie  Court  of  Appeal,  was  of  opinion  that  the  county  court 
judge,  as  arbitrator,  was  justified  in  finding,  upon  proof 
of  these  facts,  that  the  father  was  in  part  dependent  upon 
his  son's  wages  at  the  time  of  the  son's  death,  and  was 
justified  in  making  an  award  for  £23  Ss.  in  the  father's 
favour. 

It  was  argued  on  the  part  of  the  employers  that  the 
legislature  could  not  have  meant  that  the  mere  receipt  by 
a  father  of  a  contribution  by  a  child  to  the  common  fund, 
should  make  the  father  a  dependant.  A  "  dependant," 
it  was  said,  means  a  person  who  cannot  live  without  the 
contribution,  in  the  manner  usual  in  his  class.  He  must 
be  dependent  on  it  for  the  ordinaiy  necessaries  of  life, 
having  regard  to  his  class  and  position  in  life. 

The  noble  and  learned  Lords,  with  the  exception  of 
Lord  Shand  who,  whilst  concurring  in  the  decision  of 

{h)  [1900]  A.  C.  358  ;  69  L.  J.  Q.  B.  755  ;  80  L.  T.  674  ;  16  T.  L.  R. 
460. 
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the  House  thought  that  the  principle  contended  for  in 
argument  was  a  correct  one,  disagreed  with  the  argument 
raised  on  behalf  of  the  employers. 

The  Lord  Chancellor  in  his  judgment  (h)  says  :  "  The 
notion  that  a  person  has  a  legal  obligation  upon  him  to 
keep  his  whole  family  when  he  earns  a  considerable  part 
of  what  is  required  himself,  and  when  the  other  members 
of  the  family  only  contribute  a  small  part,  appears  to  me 
to  account  for  the  legislature  having  introduced  not  only 
dependency,  but  partial  dependency.  He  (the  father)  is 
by  law  bound  to  support  his  family,  and  he  would  be 
punished  by  law  if  he  did  not  support  them.  Therefore, 
the  burden  being  upon  the  father  of  the  family,  the  father 
of  the  family  in  his  turn  obtains  from  the  wages  of  those 
who  are  being  maintained  by  him  a  partial  contribution 
to  the  general  family  fund.  Why  is  not  the  father,  in  the 
discharge  of  that  burden,  partly  dependent  upon  the 
earnings  which  he  receives  from  his  children  ?  I  am  not 
able  to  answer  that  question.  It  appears  to  me  that  he 
must  be  relying,  or  dependent — call  it  what  you  please — 
for  the  means  by  which  he  discharges  his  legal  obligation 
upon  the  funds  supplied  to  him,  or  partly  supplied  to  him, 
by  the  children  who  earn  those  funds.  My  Lords,  I  am 
unable  to  see  that  there  is  anything  in  this  case  beyond 
a  mere  question  of  fact.  I  decline  to  assume  that  the 
legislature  has  contemplated  a  particular  '  standard  ' — I 
am  not  quite  certain  what  it  means,  but  I  am  quite  certain 
that  no  human  intellect  would  be  able  to  ascertain  exactly 
what  the  standard  was,  if  one  had  to  deal  with  such  a 
question — a  standard  dependent  upon  what  was  the  ordi- 
nary course  of  expenditure  in  the  neighbourhood,  and  in 
the  class  in  which  the  man  lived.  What  the  family  was 
in  fact  earning,  what  the  family  was  in  fact  spending,  for 
the  purposes  of  its  maintenance  as  a  family,  seems  to  me 
to  be  the  only  thing  which  the  county  court  judge  could 
properly  regard,  and,  that  being  the  thing  which  the 
county  court  judge  ought  to  regard,  I  think  in  this  case 
he  has  regarded  it." 

{h)  At  p.  361  of  report  in  '*  Law  Reports." 
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It  is  useless,  even  if  it  were  proper,  to  attempt  to 
criticise  the  reasoning  on  which  this  judgment  was  based. 
It  is  sufficient  to  state  that  the  test  now  propounded  by 
the  highest  court  of  the  kingdom,  that  '*  what  the  family 
was  in  fact  earning,  what  the  family  was  in  fact  spending, 
for  the  purposes  of  its  maintenance  as  a  family,"  is  to  be 
the  only  thing  which  an  arbitrator  under  the  Act  can 
properly  regard.  It  follows  that  any  diminution  of  the 
family  fund,  arising  from  the  death  of  one  of  the  contribu- 
tors to  the  same,  is  evidence  sufficient  to  support  an  award, 
founded  on  a  partial  dependency  on  the  part  of  the  head 
of  such  family,  upon  the  member  so  contributing. 

That  this  was  the  real  effect  of  the  decision  of  the 
Main  Colliery  Co.,  Ltd.  v.  Davies  is  apparent  from  a 
subsequent  decision  given  by  the  Court  of  Appeal  in 
Howells  V.  Vivian  dc  Sons  (i).  In  this  case  the  applicant 
was  the  father  of  the  collier  who  had  been  killed  by  an 
accident  arising  out  of  and  in  the  course  of  his  employ- 
ment. The  deceased  young  man  lived  at  home  with  his 
father  and  mother.  His  earnings  as  a  collier  were  from 
25^.  to  28«.  a  week,  which  he  was  in  the  habit  of  paying 
into  a  common  family  fiind  used  by  the  mother  for 
supporting  the  family  generally.  The  costs  of  keeping 
the  deceased  was  from  lOs.  to  12«.  a  week,  and  his  mother 
allowed  him  a  small  amount  for  pocket  money  weekly. 
The  father's  average  weekly  earnings  amounted  to 
£1  13«.  9d.  The  county  court  judge  (the  same  judge 
who  had  originally  decided  the  case  of  the  Main  Colliery 
Co.,  Ltd.  V.  Davies)  held  as  a  fact  that,  inasmuch  as  the 
father  could  have  maintained  his  family  without  assist- 
ance from  his  son,  he  was  not  dependent  on  his  son's 
earnings,  and  refused  compensation.  The  Court  of 
Appeal  held  that  the  county  court  judge  was  wrong. 

The  Master  of  the  Eolls  said  that  **  the  county  court 
judge  seemed  to  have  acted  imder  a  misconception  as  to 
the  law  as  laid  down  by  the  House  of  Lords  in  The  Main 
Colliery   Co.   v.   Davies   (supra).      He  had   adopted   as 

(i)  86  L.  T.  529 ;  18  T.  L.  R.  36. 
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the  test  of  dependency  the  question  whether  the  person 
alleged  to  be  a  dependant  could  support  life  without  the 
assistance  of  the  deceased,  and  he  thought  that  depen- 
dency was  negatived  if  that  person  could  subsist  without 
assistance.  The  judgment  of  the  House  of  Lords  seemed 
to  preclude  them  from  laying  down  any  definite  standard 
by  which  to  test  dependency,  but  the  decision  of  the  county 
court  judge  was  clearly  contrary  to  what  the  learned 
Lords  stated  to  be  their  clear  view  of  the  question." 

This  case  is  an  authority  for  the  proposition  that  where 
death  has  resulted  in  the  diminution  of  a  common  family 
fund,  used  by  the  head  of  the  family  to  support  its 
various  members,  it  is  not  open  to  an  arbitrator  to  find, 
as  a  question  of  fact,  that  the  head  of  the  family  was  not 
dependent  upon  the  contribution  withdrawn  by  reason  of 
the  death. 

Any  question  as  to  who  is  a  dependant,  or  as  to  the 
amount  payable  to  each  dependant,  must,  in  default  of 
agreement,  be  settled  by  arbitration  under  this  Act. 
Schedule  1  (5).     See  W.  C  E.  4,  5. 

The  "other  person"  to  whom  compensation  maybe 
payable  is  the  person  who,  when  the  workman  has  left 
no  dependants,  has  paid  the  expenses  of  his  medical 
attendance  and  burial.  (As  to  this,  see  post,  Chapter  Y., 
p.  837.) 

As  before  stated,  the  compensation,  when  awarded,  is 
to  be  paid  either  to  the  personal  representative  or  to  the 
dependants  themselves ;  but  if  received  by  the  personal 
representative,  it  is  to  be  paid  by  him  to,  or  for,  the  benefit 
of  the  dependants,  or  other  person  entitled  under  this 
Act.     Schedule  1  (4). 

Scottish  deoisionB  as  to  term  ''dependants." — The 

following  decisions  have  been  pronounced  by  the  Court  of 
Session  upon  the  question  who  are  "  dependants  "  within 
the  meaning  of  the  Act : 

Clement  v.  BeU  <Jk  Sons  (j).  This  case  decided  that  an 
illegitimate  child  is  not  a  dependant,  and  consequently 

(j)  [1899]  1  F.  924  ;  36  Sc.  L.  B.  725 
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not  entitled  to  claim  under  the  Workmen's  Compensation 
Act  for  solatium. 

A  decision  to  the  same  effect  was  given  in  England 
under  Lord  Campbell's  Act.     (See  ante,  p.  125,  n.) 

Hanlin  v.  Melrose  and  Another  (k). — A  grandchild 
whose  father  is  dead,  and  who  was  dependent  upon  the 
earnings  of  the  paternal  grandfather,  is  a  dependant 
upon  the  grandfather,  and  entitled  to  claim  solatium 
under  the  Workmen's  Compensation  Act. 

Barrett  v.  North  British  Rail.  Co.  (I). — The  mother  of 
a  deceased  workman  was  declared  not  entitled  to  claim 
solatium  in  a  case  where  the  parents  were  both  in  part 
dependent  on  the  son's  earnings,  upon  the  ground  that 
her  husband  being  alive,  he  was  alone  capable  of  taking 
proceedings  under  the  Act. 

Cunningham  v.  McGregor  (m). — The  husband  of  the 
appUcant  had  for  three  years  lived  apart  from  liis  wife,  and 
his  contributions  towards  her  support  did  not  exceed  £B  a 
year.  She  was  supported  by  this  contribution,  by  her  own 
earnings  in  casual  employment,  and  small  contributions 
from  relations.  Held,  that  she  was  wholly  dependent  on 
her  husband's  earnings  within  the  meaning  of  the  Act. 

Fagan  v.  Murdoch  (n). — Held,  that  upon  the  true  con- 
struction of  Schedule  1  (a)  (1)  of  the  Workmen's  Compensa- 
tion Act,  no  person  can  claim  as  a  partial  dependant  upon 
the  earnings  of  a  deceased  workman  if,  at  the  time  of  the 
death,  there  exists  a  person  wholly  dependent. 

Note. — No  decision  has  been  given  in  England  on  this  point, 
which  is  an  important  one.    We  think  the  above  decision  is  correct. 

Irish  deoision  as  to  term  ''dependants." — In  the  case 
of  O' Donovan  v.  Cameron,  Swan  dc  Co.  (o),  an  important 
decision  was  pronounced  by  the  Court  of  Appeal  in  Ireland 
to  the  effect  that  the  right  of  a  dependant  to  receive 

ijc)  1  F.  (5th  series)  1012 ;  86  Sc.  L.  B.  814. 

(2)  1  F.  (6th  series)  1139  ;  86  Sc.  L.  R.  874. 

(m)  3  F.  (5th  series)  775  ;  88  Sc  L.  R.  574. 

(n)  1  F.  f5th  series)  1179  ;  86  Sc.  L.  B.  921.  See  also  as  to  position  of 
part  dependant,  Legget  A  Sons  v.  Burke,  4  F.  (5th  series)  693 ;  89  Sc. 
L.  B.  448. 

(o)  [1901]  2  Ir.  L.  B.  688 ;  84  Ir.  L.  T.  169. 
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compensation  under  the  Workmen's  Compensation  Act 
is  a  personal  right,  and  dies  with  the  person. 

The  facts  of  the  case  were  as  follows :  A  sole  total 
dependant  upon  the  earnings  of  a  deceased  workman,  who 
was  entitled  to  claim  compensation  under  the  Workmen's 
Compensation  Act,  died  before  she  had  advanced  any 
claim.  Subsequently  the  personal  representative  of  the 
deceased  workman  took  proceedings  to  recover  compen- 
sation under  the  Act,  such  compensation  to  be  applied 
for  the  benefit  of  the  said  dependant,  and  in  payment  of 
her  debts.  Held,  that  such  personal  representative  was 
not  entitled  to  receive  compensation,  nor  would  the  per- 
sonal representative  of  the  dependant  be  entitled  thereto, 
as  the  claim  being  a  personal  one,  died  with  the  person 
entitled  to  maintain  it.  The  question  as  to  what  would 
have  happened  if  proceedings  had  been  commenced  by 
the  dependant  before  her  death,  was  expressly  left  over. 

Workman's    compensation    may   be    inyested. — A 

general  power  seems  to  be  conferred  by  clause  6  of  the 
1st  Schedule  upon  the  arbitrator,  to  order  that  com- 
pensation awarded  to  a  dependant  shall  be  invested  for 
his  benefit.  This  may  be  a  very  proper  course  to  adopt 
when  the  dependant  is  an  infant,  but  where  the  depen- 
dant is  an  adult,  it  would  seem  a  strong  proceeding 
to  order  that,  against  his  wish,  the  compensation  should 
be  invested,  as,  for  instance,  in  the  purchase  of  an 
annuity. 

The  case  of  Daniel  v.  Ocean  Coal  Co.  (p),  brought  to 
the  Court  of  Appeal,  raised  a  question  upon  the  mean- 
ing of  this  clause.  The  claim  for  compensation  had 
been  made  by  the  legal  personal  representative  of  a 
deceased  workman,  and  it  was  argued  that  the  arbitrator 
had  no  power,  having  regard  to  clause  4  of  the  section 
(which  declares  that  in  case  of  death  the  payment  shall 
be  made  to  the  legal  personal  representative),  to  order 
the  compensation  given  to  dependants  to  be  invested. 
The  Court  held  that  the  arbitrator  had  this  power. 

ip)  [1900]  2  Q.  B.  260  ;  69  L.  J.  Q.  B.  667  ;  82  L  T.  528  ;  16  T.  L.  R. 
368. 

B.L.  X 
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Clauses  7  to  10,  inclusive,  of  the  same  schedule  deal 
with  the  investment  of  money  awarded  to  dependants 
under  the  Act.  Such  money  may  be  invested  in  the 
Post  Office  Savings  Bank  in  the  name  of  the  registrar  of 
the  county  court,  notwithstanding  that  it  exceeds  the 
amount  which  may  ordinarily  be  deposited  there,  or  in 
the  purchase  of  an  annuity  from  the  National  Debt 
Commissioners,  through  the  Post  Office  Savings  Bank. 
When  invested,  it  is  only  to  be  paid  out  on  the  authority 
of  the  Treasury  or  the  county  court  judge.  See  W.  C.  R. 
59,  and  Order  IX.,  rr.  21,  22,  of  the  County  Court  Rules, 
1889,  in  Appendix  N. 

UNDERTAKER. 

The  compensation  is  to  be  paid  by  the  ^'onder- 
taJcer." — The  employment  is  to  be  by  the  "  undertakers," 
section  7  (1),  and  it  is  the  **  undertakers  "  who  have  to 
pay  the  compensation.  Nevertheless,  the  *'  undertaker  " 
must  in  all  cases  (save  under  section  4  of  the  Act,  where 
he  may  be  liable  to  pay  compensation  to  contractors' 
workmen,  post,  p.  297)  be  the  employer  of  the  workman 
whose  injury  or  death  gives  rise  to  the  claim  for 
compensation.     (Section  1  (1))  {q). 

The  *'  undertakers  " — ^who  are  ? — As  to  who  are  the 
"  undertakers  "  for  the  purposes  of  paying  compensation 
of  the  various  industries  comprised  within  the  Workmen's 
Compensation  Acts,  1897  and  1900,  see  ante,  p.  187. 

It  is  necessary  to  notice  that  no  definition  has  ever  been 
given  in  the  Factory  Acts  of  the  word  "  occupier."  It 
may,  however,  be  defined  as  meaning  the  person  who  is  in 
actual  possession  of  the  premises  constituting  the  factory, 
and  has  control  of  the  business  there  carried  on  (r). 

By  the  Coal  Mines  Regulation  Act,  1887,  and  Metal- 
liferous Mines  Regulation  Act,  1872,  the  '*  owner  "  of  a 

(q)  As  to  the  efTect  of  the  interposition  of  a  contractor  between  the 
undertaker  and  workman,  consult  Marrow  v.  Flimby  and  Boughlon 
Moor  Coal  and  Fire  Bride  Co,  [1898]  2  Q.  B.  688 ;  67  L.  J.  Q.  B.  976  ; 
79  L.  T.  397  ;  14  T.  L.  E.  583  ;  and  Fitz-Patriek  v.  Evans  [1902]  1  K.  B. 
605  ;  71  L.  J.  K.  B.  302 ;  86  L.  T.  141. 

(r)  in  the  case  of  tenement  factories,  each  occupier  of  a  part  of  the 
building  is  the  "  occupier"  within  the  meaning  of  this  Act. 


DEFINITION   OF   THE   WORD    "  EMPLOYER.  295 

mine  means  *'  any  person  or  body  corporate  who  is  the 
immediate  proprietor  or  lessee,  or  occupier  of  any  mine, 
or  of  any  part  thereof,  and  does  not  include  a  person  or 
body  corporate  who  merely  receives  a  royalty,  rent,  or 
fine  from  a  mine,  or  is  merely  the  proprietor  of  a  mine 
subject  to  any  lease,  grant,  or  license,  for  the  working 
thereof,  or  is  merely  the  owner  of  the  soil,  and  not 
interested  in  the  minerals  of  the  mine  "  (s). 

As  to  the  undertaker  of  a  "  building "  within  sec- 
tion 7  (1)  of  the  Workmen's  Compensation  Act,  see 
Cooper  and  Crane  v.  Wright,  post^  p.  30?. 

Definition  of  word  "employer." — The  word  "* em- 
ployer '  includes  any  body  of  persons  corporate  or 
unincorporate  and  the  legal  personal  representative  of  a 
deceased  employer."  (Section  7  (2).)  When  dealing 
with  the  Employers'  Liability  Act,  1880  {ante,  p.  116), 
we  have  pointed  out  that  the  death  of  the  employer 
deprived  the  injured  workman  of  his  cause  of  action,  by 
reason  of  the  application  of  the  maxim.  Actio  personalis 
moritur  cum  persona.  Under  the  Workmen's  Com- 
pensation Act,  by  virtue  of  the  words  of  the  above 
definition,  the  death  of  the  employer  will  make  no 
diflference,  and  the  compensation  given  by  the  Act  may 
be  recovered  from  his  personal  representatives  (t). 

Bajikruptcy  of  employer. — In  one  case  the  compen- 
sation need  not  come  directly  from  the  employer. 
Section  5  (1)  provides  that  where  an  employer  under 
liability  to  pay  compensation  under  the  Act  becomes 
bankrupt,  or  arranges  with  his  creditors,  or,  if  a  company 
commences  to  be  wound  up,  and  is  entitled  to  receive  any 
sum  from  insurers  (t^),  in  respect  of  such  liability,  the 
workman  or  persons  entitled  to  the  compensation  are  to 

(»)  60  &  61  Vict.  c.  58,  s.  75,  and  36  &  36  Vict.  c.  77,  s.  41. 

(t)  If  a  claim  has  been  made  and  is  being  prosecuted  at  the  time  of  the 
employer's  death,  we  do  not  think  freah  proceedings  need  be  commenced  ; 
an  application  to  the  judge  or  arbitrator  to  change  the  title  of  the  pro- 
ceedings is  probably  all  that  wilL  be  necessary.  As  to  the  position  of  a 
claimant  dying  before  commencing  proceedings,  see  amle,  p.  292. 

(\i)  This  will  geueraUy  mean  insurance  company. 

X  2 
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be  preferential  creditors  with  respect  to  such  insurance 
money,  and  are  to  have  a  first  charge  upon  it,  for  the 
amount  due  to  them. 

The  time  when  the  right  to  receive  this  insurance 
money  vests  in  the  workman  must  depend  largely  upon  the 
terms  of  the  contract  entered  into  between  the  insurer  and 
insured.  The  workman  can  generally  have  no  greater 
rights  against  the  insurer  than  are  given  by  the  contract 
to  his  employer.  Still,  there  may  be  possible  cases  where 
the  insurer  is  estopped  by  his  own  act  from  denying  that 
insurance  money  is  due  to  a  workman  even  though  it  could 
not  be  recovered  by  the  workman's  employer  (x). 

Proteotion  of  insurance  money  in  bankruptcy. — The 

money  may  be  protected  by  a  county  court  judge,  who 
may  order  the  insurers  to  pay  it  into  the  Post  Office 
Savings  Bank  in  the  name,  of  the  registrar. 

The  section  speaks  of  the  employer  ''  becoming  liable 
to  pay,"  and  then  becoming  bankrupt.  Of  course,  if  the 
liability  has  been  establislied  before  the  bankruptcy,  no 
difficulty  arises.  But  the  bankruptcy  may  take  place 
after  a  claim  for  compensation  has  been  made,  and  before 
the  claim  has  been  settled  or  even  admitted.  In  this 
case,  is  there  power  to  protect  the  insurance  fund  so  as  to 
make  it  available  to  pay  the  compensation  if  the  right  to 
receive  it  should  be  established  ?  We  think  there  is, 
and  that  the  judge  would  have  jurisdiction  to  order  such 
money  to  be  paid  into  court,  to  abide  the  decision  on  the 
claim.  In  any  event  we  advise  insurers,  who  may  be 
aware  of  such  a  claim  having  arisen,  or  being  likely  to 
arise,  not  to  part  with  the  insurance  money  in  such 
circumstances,  to  the  employer,  his  trustee,  or  other 
person.     See  W.  C.  E.  51 — 58  (y). 

{x)  Upon  this  sabject  consult  KniveUm  y.  NorUum  Employers  MiOual 
Indemnity  Co,  [1902J  1  E.  B.  880 ;  86  L.  T.  721 ;  18  T.  L.  R.  604  ;  and 
Mmria  v.  The  Same  [1902]  2  K.  B.  166  ;  71  L.  J.  K.  B.  783 ;  86  L.  T. 
741 ;  18  T.  L.  R.  635.  The  facts  of  these  cases  as  aflfecting  the  subject 
under  consideration  are  found  in  the  Times  Law  Reports  only. 

{y)  These  Rules  do  not  appear  to  provide  for  the  case  we  have  assumed, 
but  only  for  cases  where  the  workman  has  actually  had  the  compensation 
awarded  to  him.    See  Rule  61. 
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Liability  of  undertaker  for  contractor  under  sec- 
tion 4. — In  one  state  of  circumstances  the  liability  to 
pay  the  compensation  given  by  the  Act  is  placed,  in  the 
first  instance,  upon  a  person  who  is  not  in  law  the 
employer  of  the  injured  workman.     (Section  4.) 

A  custom  exists  in  certain  trades,  particularly  in  the 
building  trade  (see  ante,  pp.  49 — 55),  by  virtue  of  which 
the  undertaker  of  building  work  enters  into  sub-contracts, 
or  piece  work  contracts  for  the  doing  of  part  of  the  work 
by  the  sub- contractor  and  his  assistants,  thus  avoiding  in 
part  the  responsibility  for  accidents  arising  in  the  carrying 
out  of  the  work  which  would  otherwise  fall  upon  him. 

This  responsibility  was  often  shifted  upon  men  quite 
unable  to  bear  it,  with  the  result  that,  in  many  cases,  an 
injured  workman  obtained  no  compensation  at  all. 

Object  of  section  4. — This  state  of  things  the  legisla- 
ture has  attempted  to  obviate  by  the  provisions  contained 
in  section  4  of  this  Act. 

The  section,  almost  every  word  of  which  demands 
careful  attention,  is  as  follows  : 

Section  4. — **  Where,  in  an  employment  to  which  this 
Act  applies,  the  undertakers  as  hereinafter  defined  con- 
tract with  any  person  for  the  execution  by  or  under  such 
contractor  of  any  work,  and  the  undertakers  would,  if 
such  work  were  executed  by  workmen  immediately 
employed  by  them,  be  liable  to  pay  compensation  under 
this  Act  to  those  workmen  in  respect  of  any  accident 
arising  out  of  and  in  the  course  of  their  employment, 
the  undertakers  shall  be  liable  to  pay  to  any  workman 
employed  in  the  execution  of  the  work  any  compensation 
which  is  payable  to  the  workman  (whether  under  this  Act 
or  in  respect  of  personal  negligence  or  wilful  act  inde- 
pendently of  this  Act)  by  such  contractor,  or  would  be  so 
payable  if  such  contractor  were  an  employer  to  whom 
this  Act  applies. 

"  Provided  that  the  undertakers  shall  be  entitled  to  be 
indemnified  by  any  other  person  who  would  have  been 
liable  independently  of  this  section. 
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"  This  section  shall  not  apply  to  any  contract  with  any 
person  for  the  execution  by  or  under  such  contractor  of 
any  work  which  is  merely  ancillary  or  incidental  to,  and 
is  no  part  of,  or  process  in,  the  trade  or  business  carried 
on  by  such  undertakers  respectively." 

Wide  scope  of  words  used  in  section  i. — Although  we 
have  some  reason  for  knowing  that  the  section  was 
primarily  framed  to  meet  the  case  of  persons  who,  having 
themselves  contracted  to  perform  the  whole  of  a  specified 
work,  entered  into  sub-contracts  for  the  doing  of  a  part 
of  it,  and  although  the  marginal  note  to  the  section  in 
the  Act  is  the  word  **  sub-contracting,"  the  words  of  the 
section  are  widely  embracing,  and  cover  more  than  is 
ordinarily  understood  by  the  term  "  sub-contracts." 

The  section,  indeed,  does  not  speak  of  sub-contracts, 
but  of  contracts  entered  into  by  the  undertakers  (z) 
for  the  carr}'ing  out  of  a  part  of  the  work  of  the 
undertakers. 

Effect  of  the  section. — Every  railway  company,  occupier 
of  a  factory,  owner  of  a  mine  or  quarry,  undertaker  of 
engineering  work,  or  of  building  operations,  such  as  before 
described  (a),  when  such  company  or  person  contracts  with 
an  independent  employer  for  the  doing  of  part  of  their 
work,  is  henceforth  liable  to  pay  compensation  to  any 
of  the  workmen  of  the  contractor  who  may  be  injured 
whilst  carryiog  out  the  work  under  the  contract. 

The  test  laid  down  is.  Would  the  undertaker,  if  the 
work  had  been  executed  by  workmen  immediately 
employed  by  him,  have  been  compelled  to  pay  the 
compensation  ?  If  so,  then  he  becomes  liable  to  the 
workmen  of  the  contractor. 

The  section,  however,  goes  on  to  provide  that  the 
imdertaker  shall  not  be  responsible  if  the  contract  is  one 

(z)  As  to  who  is  the  **  undertaker  "  in  each  employment  specified,  see 
ante,  pp.  187,  188. 

(a)  The  provisions  of  section  4  also  apply  to  an  employer  in  agriculture, 
see  Workmen's  Compensation  Act,  1900,  s.  1  (2),  subject  to  the  exception 
in  the  proviso  to  this  section  ;  see  posty  Chapter  XII. 
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for  work  merely  ancillary,  or  incidental  to,  but  no  part  of, 
or  process  in  the  business  which  he  carries  on. 

But  not  only  is  the  undertaker  to  be  liable  to  pay  the 
compensation  given  by  this  Act  to  the  workmen  of  the  con- 
tractor ;  he  is  also  made  liable  to  pay  any  compensation 
which  the  workman  becomes  entitled  to  receive  from  the 
contractor  in  respect  of  personal  injury;  i.e.,  whether 
under  this  Act  or  under  the  Employers'  Liability  Act, 
1880,  or  arising  from  a  common  law  obligation  (b).  * 

There  may  be  more  than  one  undertaker  of  some  of 
the  works  referred  to  in  section  7  (1). — On  reading 
section  7  (1)  of  the  Workmen's  Compensation  Act,  it 
might  at  first  appear  that  only  one  person — whether 
company,  firm,  or  private  individual — can  satisfy  the 
term  '*  undertaker  "  of  each  of  the  works  mentioned  in 
the  section.  This  was  stated  to  be  so  by  the  Court  of 
Appeal,  in  some  of  the  earlier  cases. 

In  some  of  the  works  enumerated  in  section  7  (1),  the 
definition  itself  precludes  the  possibility  of  more  than  one 
undertaker.  For  example,  the  undertaker  of  a  '*  railway  " 
is  defined  as  the  railway  company;  of  a  "factory," 
"quarry,"  or  "laundry,"  as  the  occupier  thereof;  and 
of  a  "mine,"  as  the  owner,  as  defined  by  statute. 

In  the  case,  however,  of  a  building  or,  possibly,  of  an 
engineering  work,  the  undertaker  is  defined  in  the  first 
case  as  "the  persons  (c)  undertaking  the  construction, 
repair,  or  demolition,"  and  in  the  second  "  the  person  (c) 
imdertaking  the  construction,  alteration,  or  repair." 

In  each  of  these  descriptions  of  employment  it  may 
well  be  that  more  than  one  person  is,  in  fact,  an  under- 
taker of  the  work,  each  person  either  doing  his  own 

(6)  This  is  doubtless  the  meaning  of  the  words  in  section  4,  '*  whether 
under  this  Act  or  in  respect  of  personal  negligence  or  wilful  act  in- 
dependently of  this  Act."  The  words  probably  refer  to  those  used  in 
section  1  (2)  (b),  as  to  injury  caused  by  "  the  personal  negligence  or  wilful 
act  of  the  employer,  or  of  some  person  for  whose  act  or  default  the  employer 
is  responsible,'*  but  the  meaning  is  vaguely  expressed. 

(e)  We  think  no  strong  argument  can  be  fpunded  on  the  use  of  the 
plum  in  the  definition  of  building  work,  and  of  the  use  of  the  singular  in 
the  definition  of  engineering  work,  having  regard  to  the  Interpretation 
Act,  1889,  s.  1  (b). 
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part,  or  one  sub-contracting  with  the  other  to  do  part  of 
the  work  as  a  sub-contractor. 

It  is  now  settled  by  the  House  of  Lords  in  Cooper  and 
Crane  v.  Wright  {d),  that  such  persons  become  under- 
takers within  the  meaning  of  the  Workmen's  Compensation 
Act,  and  that  each  may  be  liable  to  pay  to  the  workmen 
employed  by  them  the  compensation  given  by  the  Act. 

Where  there  is  an  undertaker  of  the  entire  work,  his 
liability  under  section  4  remains  :  that  is,  he  is  liable  to 
pay  compensation  to  the  workmen  of  his  sub-contractor, 
although  the  sub-contractor  is  himself  an  undertaker. 

In  such  a  case,  however,  his  right,  by  virtue  of  the 
section,  to  receive  indemnity  from  the  sub- contractor  is 
available. 

Some  of  the  earlier  cases  decided  under  section  4 
are  inconsistent  with  the  construction  placed  upon  the 
section  by  the  House  of  Lords  in  Cooper  and  Crane  v. 
Wright  (supra). 

In  Cass  V.  Butler  (e),  the  respondent,  from  whom  com- 
pensation was  claimed  by  one  of  his  own  workmen,  was 
the  sub-contractor  for  part  of  a  building  exceeding  thirty 
feet  in  height,  the  whole  construction  of  which  had  been 
undertaken  by  the  person  with  whom  he  had  contracted. 
It  was  held  by  the  Court  of  Appeal  that  the  respondent 
was  not  liable  as  an  "undertaker"  within  section  7  (2) 
of  the  Act,  which  defines  "  undertakers  "  in  the  case  of  a 
building  as  "  the  persons  undertaking  the  construction, 
repair,  or  demolition." 

This  case  must  now  be  regarded  as  overruled. 

In  Cooper  v.  Davenport  and  Winstanley  {/)  the  same 
question  arose  in  a  dili'erent  form.  The  workman  for 
whose  deatli  compensation  was  claimed  was  in  the  employ- 
ment of  W.,  to  whom  D.,  the  contractor  for  a  building 
more  than  thirty  feet  in  height,  had  let  the  whole  of  the 


(d)  [1902]  A.  C.  302  ;  71  L.  J.  K.  B.  642  ;  86  L.  T.  776  ;  18  T.  L.  R. 
622. 

(e)  [1900]  1  Q.  B.  777 ;  69  L.  J.  Q.  B.  362  ;  82  L.  T.  182  ;  16  T.  L.  R. 
227. 

(/)  16  T.  L.  R.  266. 
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plumbing  work.  The  applicant  made  both  D.  and  W. 
respondents  to  his  claim,  and  claimed  compensation  from 
whichever  might  be  held  to  be  liable.  The  county  court 
judge  held  that  as  the  workman  was  injured  whilst  in  the 
employ  of  W.,  and  as  W.  had  contracted  for  a  part  of  the 
construction  of  a  building  thirty  feet  high,  he  was  liable 
as  an  imdertaker,  and  make  an  award  against  him,  and 
him  alone.  W.  appealed.  Upon  the  authority  of  Ca««  v. 
BuUer  it  was  held  that  he  was  not  liable,  the  undertaker 
being  D.,  from  whom  alone  compensation  could  be 
claimed. 

Since  the  decision  in  Cooper  and  Crane  v.  Wright 
(supra)  this  case  must  be  regarded  as  overruled. 

Even  before  the  House  of  Lords  decision  on  section  4 
of  the  Act,  the  Court  of  Appeal  had  more  than  once 
decided  that  there  might  be  more  than  one  undertaker  in 
respect  of  the  same  building,  and  in  arriving  at  this 
construction  of  the  section  some  stress  was  laid  upon 
the  words  in  section  7  (2),  "the  persons  undertaking  the 
construction,  repair,  or  demolition." 

In  Mason  \.  A.  R.  Dean,  Ltd.  (g),  it  was  held  that 
where  a  building  over  thirty  feet  in  height  was  being 
constructed  by  several  employers  not  acting  jointly,  but 
each  one  contracting  with  the  building  owner  for  the 
construction  of  a  separate  substantial  part  of  the  work, 
each  became  an  undertaker  within  the  meaning  of  the 
Act,  and  liable  to  compensate  the  workmen  employed  by 
him  upon  the  work  for  injury  sustained  in  the  course  of 
such  employment. 

It  will  be  noticed  that,  to  become  an  undertaker,  a 
substantial  part  of  the  work  must  be  undertaken,  and 
the  employer  so  undertaking  it  must  have  control  and 
management  of  that  part  of  the  work.  In  Percival  v. 
Gamer  (h),  the  respondent  had  supplied  to  a  firm  engaged 
in  building  houses  such  as  come  within  the  Act  all  the 
labour  required  for  the  brickwork.      The  workmen    so 

{g)  [1900]  1  Q.  B.  770 ;  69  L.  J.  Q.  B.  358 ;  82  L.  T.  139  ;  16  T.  L.  R. 
212. 

(A)  [1900]  2  Q.  B.  406  ;  16  T.  L.  R.  396. 


802  COMPENSATION,    BT  WHOM   PAID. 

supplied,  although  in  the  general  service  of  the  respondent 
and  paid  by  him,  were  yet  whilst  working  on  the  houses 
under  the  control  of  the  foreman  of  the  building  owners. 
It  was  decided  by  the  Court  of  Appeal  that  such  respon- 
dent was  not  an  undertaker,  and  was  not  liable  to  pay 
compensation  under  the  Act  in  respect  of  an  injury  to 
one  of  his  workmen  whilst  employed  on  the  houses. 
See  also  Stead  v.  Moore  and  others  (t). 

Deoision  in  Cooper  and  Crane  r.  Wright. — The  House 
of  Lords  has  now  decided,  in  the  case  of  Cooper  and 
Crane  v.  Wright  {ante,  p.  300),  that  a  sub-contractor  for 
part  of  a  building,  such  as  is  contemplated  by  the  Act, 
may  himself  be  an  undertaker  of  building  work  within 
the  meaning  of  the  Act. 

The  facts  of  this  case  were  the  following :  In  1899, 
Barker  &  Co.,  being  desirous  of  having  a  building  erected 
for  them,  entered  into  a  contract  with  the  appellants. 
Cooper  and  Crane,  a  firm  of  builders,  by  which  the  latter 
undertook  to  construct  for  Barker  &  Co.  the  whole  of  the 
building,  including  the  roof  and  slating.  Cooper  and  Crane 
made  a  sub-contract  with  the  respondent  Wright,  whereby 
he  agreed  to  supply  slates  and  do  all  the  slating  work  of 
the  roof.  After  the  building  had  reached  a  height  ex- 
ceeding thirty  feet,  Wright  and  his  workmen  commenced 
the  slating  of  the  roof.  Whilst  a  labourer  named  Brady, 
employed  by  Wright  to  convey  slates  to  the  roof  by 
means  of  a  hoist  or  lift,  was  so  engaged,  an  accident 
occurred  to  the  lift,  causing  him  fatal  injury.  The  widow 
claimed  compensation  from  both  Cooper  and  Crane  and 
Wright.  The  county  court  judge  held  that  Cooper  and 
Crane  were  liable  to  pay  compensation  under  section  4  of 
tlie  Act,  as  being  the  undertakers  of  the  whole  building. 
He  made  no  award  against  Wright  for  payment  of  any 
compensation,  but  on  further  consideration  made  an  order 
that  Wright  should  indemnify  Cooper  and  Crane  to  the 
extent  of  the  compensation  awarded  against  them  and 
the   costs.      From  this   order  Wright   appealed.      The 

i)  The  Times,  June  18th,  1900. 
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Court  of  Appeal  was  of  opinion  that  Cooper  and  Crane 
were  alone  undertakers ;  that  Wright  was  merely  a  sub- 
contractor, and  not  an  undertaker;  and,  following  their 
previous  decision  in  Cass  v.  Butler  {ante,  p.  800),  set 
aside  the  order  for  indemnity. 

Against  this  decision  Cooper  and  Crane  appealed  to  the 
House  of  Lords. 

It  was  held  by  the  Earl  of  Halsbury,  L.C,  and 
Lords  Shand  and  Davey  (Lords  Brampton  and  Robert- 
son dissenting),  that  the  sub-contractor  would  have  been 
liable  as  an  undertaker  independently  of  section  4  of  the 
Act,  as  he  had  undertaken  construction  of  part  of  a 
building  exceeding  thirty  feet  high,  and  that  the  appel- 
lants were  entitled  to  be  indemnified  by  him  against 
the  amount  of  compensation  awarded. 

In  this  case  the  question  was  considered,  who  is 
the  **  undertaker "  of  a  building  built  under  several 
distinct  contracts  made  with  the  building  owner.  The 
decision  in  the  Court  of  Appeal  in  Mason  w,  A.  R,  Dean, 
Ltd,  {ante,  p.  801),  was  in  no  way  dissented  from  ;  indeed, 
it  was  expressly  approved  by  Lord  Davey.  It  is,  there- 
fore, now  settled  law  that  where  several  contractors  erect 
a  building  .which  exceeds  thirty  feet  in  height,  each  doing 
his  own  part  of  the  construction  under  a  separate  contract 
made  with  the  building  owner,  each  becomes  an  under- 
taker within  the  meaning  of  the  Act,  and  liable  to 
indemnify  the  undertaker  who  has  undertaken  the  whole 
work,  if  he  has  paid  compensation  under  section  4.  The 
decision  in  Cooper  and  Crane  v.  Wright  has  been  since 
followed  by  the  Court  of  Appeal  in  Wagstaff  v.  Perks  d 
Sm  (Firth  third  party)  (k). 

In  Cooper  and  Crane  v.  Wright  the  question  was  also 
discussed  as  to  whether,  under  the  circumstances  there 
existing,  the  building  owner  himself  was  not  an  undertaker. 

Lord  Brampton  expressly  leaves  this  point  open  (see 
p.  811  of  report  in  Law  Reports).  Lord  Davey  impliedly 
gives  his  opinion  that  the  building  owner  is  not  an 
**  undertaker  ** ;  for,  speaking  of  the  decision  in  Mason  v. 

(*)  19  T.  L.  R.  112. 
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A.  R.  Dean,  Ltd.,  he  says :  "  I  think  this  decision  right, 
for  otherwise  it  appears  to  me  that  a  workman  of  such  an 
employer  would  not  get  any  compensation  under  the  Act 
at  all"  (seep.  316). 

The  Lord  Chancellor  gives  his  opinion  that  the 
building  owner  who  undertakes  no  part  of  the  work 
himself  is  not  an  *'  undertaker  "  (see  p.  824). 

Scottish  deoisionB  on  section  4. — In  the  case  of  Stalker 
V.  Wallace  (/),  the  point,  who  was  the  "  undertaker"  of  a 
building  constructed  under  several  distinct  contracts,  arose 
in  the  Court  of  Session.  A  building  contractor  was 
erecting  a  tenement  for  himself,  doing  the  work  partly  by 
means  of  his  own  workmen  and  partly  through  trading 
firms  with  whom  he  had  contracted  for  particular  parts 
of  the  work.  Held,  that  he  was  the  undertaker  of  the 
whole  building  within  the  meaning  of  the  Workmen's 
Compensation  Act,  and  liable  under  section  4  of  the  Act 
to  pay  compensation  to  an  injured  workman  employed 
by  one  of  the  trading  firms.  This  decision  did  not  turn 
entirely  on  the  fact  that  the  respondent  was  the  building 
owner,  Lord  Trayner  saying  "he"  (respondent)  **was 
not  merely  a  building  owner,  the  owner  of  the  house 
when  built,  but  he  was  doing  the  work  himself"  (m). 

In  Halstead  v.  Thomson  (n)  the  opinion  was  expressed 
that,  where  a  building  was  being  built  by  independent 
contractors  for  and  to  the  order  of  the  police  commis- 
sioners of  a  burgh,  the  commissioners  were  the 
**  undertakers "  of  the  construction  of  the  building 
within  the  meaning  of  the  Act. 

As  these  opinions  were  expressed  before  the  decision 
of  the  House  of  Loi'ds  in  Cooper  and  Crane  v.  Wright,  they 
must  now  be  looked  at  in  the  light  of  that  decision,  and 
the  opinions  expressed  in  the  judgments  therein. 

(/)  2  F.  (5th  series)  1162  ;  37  Sc.  L.  R.  898. 

{m)  It  has  been  decided  by  the  Court  of  Apjieal  that  a  building  oAvner, 
Avho  lets  out  a  great  pert  of  the  if?ork  of  coustructiou  ot  a  building,  but 
retains  some  part  himself,  may,  in  respect  of  sucli  pait,  be  an  '*  undertaker  '* 
within  the  Act  (unreported). 

(n)  3  ¥.  (5lli  series)  668  ;  38  Sc.  L.  R.  473,  ante,  p.  252. 
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Irish  deoiuon. — See  Brennan  v.  Dublin  United  Tram- 
way Co.  (o). 

UndeFtakera  should  not  pay  Yoluntarily. — It  will  at 
all  times  be  risky  for  the  undertaker  to  voluntarily  pay  a 
claim  made  by  a  workman  of  a  contractor  if  he  proposes 
afterwards  claiming  indemnity.  The  contractor,  when 
sued  for  indemnity,  may  set  up  that  payment  ought  not 
to  have  been  made,  as  a  good  defence  to  the  action  existed. 
Even  if  the  payment  was  made  as  compensation  under  the 
Workmen's  Compensation  Act,  he  may  allege  that  the 
workman  was  guilty  of  ''  serious  and  wilful  misconduct," 
or  that  the  injury  did  not  arise  out  of  and  in  the  course  of 
the  employment,  or  that  the  sum  given  was  too  large  (p). 

Other  cognate  questions  present  themselves.  To  whom 
is  an  injured  workman,  under  such  circumstances,  to  give 
notice  of  the  accident?  Can  he  claim  first  from  his 
employer  if  liable,  apart  from  the  Act,  and  vice  verad  ? 
If,  without  proceedings  having  been  taken,  the  compen- 
sation being  paid  to  a  workman  becomes  discontinued, 
as  by  bankruptcy,  can  he  claim  from  the  other  person 
against  whom  he  is  given  a  remedy  ?  Such  questions 
will  probably  yet  arise,  but  it  is  useless  to  try  to 
anticipate  the  way  in  which  they  will  be  decided  {pp)> 

ANCILLARY   OR  INCIDENTAL. 

Restriction  upon  the  liability  imposed  by  section  4. — 

The  liability  imposed  by  section  4  upon  an  undertaker  to  pay 
compensation  to  the  workman  of  the  contractor  is  restricted 
by  the  last  clause  of  the  section,  which  is  as  follows : 

**  This  section  shall  not  apply  to  any  contract 
with  any  person  for  the  execution  by  or  under  such 
contractor  of  any  work,  which  is  merely  ancillary  or 
incidental  to,  and  is  no  part  of,  or  process  in,  the 
trade  or  business  carried  on  by  such  undertakers 
respectively.'* 

(o)  34  Ir.  L.T.  R.  118. 

(p)  As  to  payment  being  made  yoluntarily,  by  an  undertaker  who  after- 
warda  claims  indemnity,  see  TJwmpson  y.  The  Northern  Marine  Engineer' 
ing  Co.,  Law  Times,  Feb.  7th,  1908,  at  p.  835. 

(pp)  See  now,  as  to  election  of  his  remedy,  post,  pp.  858 — 868. 
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Several  decisions  have  been  given  upon  the  meaning  of 
the  phrase  '*  ancillary  or  incidental  to,  and  no  part  of, 
or  process  in,  the  trade  or  business  carried  on  by  such 
undertakers." 

It  would  seem  from  the  wording  of  the  clause  that  for 
the  exception  to  apply  the  work  must  be  not  only  ancillary 
to  the  work  of  the  undertaker,  but  also  that  it  must  not  be 
a  part  of,  or  process  in,  his  trade. 

When  can  work  be  said  to  be  ancillary  to  the  general 
work  which  the  undertaker  carries  on  ?  A  railway  company 
contracts  for  the  construction  of  part  of  its  line.  Does  the 
company  become  by  this  section  (s.  4)  of  the  Act  liable  for 
all  the  accidents  which  may  happen  to  the  contractor's 
men  ?  We  think  it  could  fairly  be  argued  that  the  com- 
pany was  so  liable.  The  construction  of  part  of  the  line, 
or  of  a  new  branch  line,  could  not,  we  think,  be  said  to  be 
work  ancillary  or  incidental  only  to  the  general  business 
of  the  railway  company.  It  would  be  part  of  tlie  very 
business  that  the  railway  company  was  incorporated  for, 
or  which  it  was  given  statutory  power  to  execute. 

Again,  a  railway  company  contracts  with  engineers  to 
build  for  the  company  locomotive  steam  engines  according 
to  the  company's  own  designs.  It  could  with  more  reason 
be  contended  that  this  work  was  ancillary  to,  and  was  not 
a  part  of,  the  work,  or  a  process  in  the  work,  carried  on 
by  the  company.. 

On  the  other  hand,  the  mine- owner  who  works  his  mine 
on  what  is  known  as  the  "butty  system,"  or  the  builder 
who  lets  out  his  brick-work  by  the  piece,  would  certainly 
be  liable  under  the  Act  for  the  accidents  occurring  to  the 
workmen  engaged  in  such  work. 

The  occupier  of  a  factory,  who  sends  his  yarn  to  be 
woven,  or  his  cloth  to  be  dyed,  to  a  weaving  factory  or 
dye  house,  would  find  some  diflBlculty  in  arguing  that  this 
work  was  not  incidental  tq  the  work  carried  on  by  him,  still 
more  so  in  arguing  that  it  was  not  a  process  in  his  trade. 

Indeed,  the  questions  which  may  arise  upon  this  sec- 
tion, in  a  complicated  system  of  sub-divisions  of  labour, 
such  as  the  system  upon  which  our  industries  are  carried 
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on,  appear  almost  endless.     They  can  only  be  dealt  with 
as  they  occur. 

The  following  cases  have  been  decided  upon  the  words 
which  we  are  considering  : 

In  Pearce  v.  London  and  South  Western  Rail,  Co.  (p),  it 
was  decided  that  the  erection  by  a  contractor  of  a  new 
station  upon  the  respondents'  railway  was  work  which 
was  merely  ancillary  or  incidental  to,  and  no  part  of,  or 
process  in,  the  trade  or  business  carried  on  by  the  rail- 
way company.  Consequently  the  railway  company  was 
not  liable  to  pay  compensation  under  section  4  of  the 
Act  to  a  workman  in  the  service  of  the  contractor,  who 
had  contracted  to  erect  the  station,  in  respect  of  an  injury 
happening  to  the  workman  during  the  execution  of  it. 

This  decision  that  the  building  of  the  station  of  an 
undertaking  such  as  a  railway  company,  which  is  consti- 
tuted by  special  Act  of  Parliament  with  power  to  construct 
the  railroad  and  all  the  necessary  accessories,  is  no  part 
of,  or  process  in,  the  trade  or  business  carried  on  by  the 
railway  company,  seems  to  us  to  be  construing  the  words 
of  the  Act  somewhat  too  strictly.  The  ratio  decidendi  of 
the  case  was,  that  the  trade  or  business  carried  on  by  the 
railway  company  was  the  carriage  of  goods  and  passengers 
from  place  to  place. 

In  Knight  v.  C^ibitt  dk  Co.  (q),  respondents  entered 
into  a  contract  with  the  owner  of  two  adjoining  houses 
in  a  street  numbered  respectively  16  and  17,  for  the 
demolition  of  No.  17,  and  the  erection  of  a  new  building 
on  the  site  of  it,  and  for  alterations  and  repairs  to 
No,  16.  The  firm  habitually  entered  into  contracts  for 
the  demolition  of  buildings,  and  the  erection  of  new 
buildings  on  their  sites.  It  was,  however,  their  practice 
not  to  execute  the  work  of  demolition  themselves,  but  to 
sub-contract  for  that  work  with  another  person  which 
they  accordingly  did  with  regard  to  the  house  No.  17. 

ip)  [1900]  2  Q.  B.  100  ;  69  L.  J.  Q.  B.  683 ;  82  L.  T.  487  ;  16  T.  L.  R. 
336. 

fa)  [1»02J  1  K.  B.  31 ;  71  L.  J.  K.  B.  66 ;  86  L.  T.  626 ;  18  T.  L.  R.  26  ; 
anU,  p.  243. 
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An  accident  happened  to  a  workman  employed  by  the 
sub-contractor  in  the  demolition  of  No.  17  in  the  course 
of  his  employment,  which  caused  his  death.  On  a  claim 
by  the  widow  for  compensation  against  Cubitt  &  Co. 
under  section  4  of  the  Act,  the  county  court  judge  found 
that  Cubitt  &  Co.  were  the  undertakers,  and  that  the  work 
of  demolition  was  not  work  merely  ancillary  or  incidental 
to  their  business,  and  awarded  compensation.  This 
decision  was  upheld  on  appeal,  upon  the  ground  that  there 
was  evidence  that  Messrs.  Cubitt  &  Co.  entered  into  con- 
tracts for  the  demolition  of  houses  as  in  the  present  case, 
and  consequently  such  work  was  not  ancillary  or  incidental 
to  their  business,  but  part  of  their  trade  or  business. 

With  this  case  must  be  considered  that  of  Bush  v. 
Hawes  (r),  in  which  Knight  v.  Cubitt  d:  Co.  was 
distinguished. 

A  builder  had  contracted  to  erect  a  building,  which  was 
to  have  an  iron  roof.  It  was  no  part  of  his  usual  business 
to  construct  or  erect  such  a  roof,  and  he  had  no  one  in 
his  employment  who  could  do  this.  He  accordingly 
entered  into  a  sub-contract  with  a  firm  to  do  the  work, 
and  one  of  the  workmen  employed  by  that  firm  was  killed 
while  engaged  on  the  work.  On  the  application  for 
compensation  under  the  Workmen's  Compensation  Act, 
1897,  the  county  court  judge  found  that  the  erection  of 
such  a  roof  was  no  part  of  the  ordinary  business  of  the 
respondent,  but  that  it  was  part  of  such  a  business  as 
ordinarily  carried  on,  and  was  therefore  not  ancillary  to 
the  business  carried  on  by  the  respondent  within  the 
meaning  of  section  4  of  the  Act. 

On  appeal,  it  was  held  that  the  test,  whether  a  sub- 
contract is  for  ancillary  work  to  that  carried  on  by  the 
undertaker,  is  not  whether  it  is  generally  undertaken  by 
persons  who  carry  on  the  same  class  of  business,  but 
whether  such  work  forms  part  of  the  business  of  the 
particular  undertaker. 

It  is  somewhat  difficult  to  distinguish  this  case  on 
principle  from  that  of  Knight  v.  Cubitt  d  Co,  {supra). 

(r)  [1902]  1  K.  B.  216 ;  71  L.  J.  K.  B.  68 ;  86  L.  T.  607. 
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In  both  cases  the  undertaker  had  contracted  to  do  the 
work  as  to  which  the  question  arose.  In  Knight  v.  Cubitt 
d  Co.  there  was  a  finding  that  demolition  of  buildings 
was  part  of  the  business  of  the  undertakers,  although 
they  themselves  never  did  this  class  of  work. 

In  Bvsh  V.  Hawes  (supra),  there  was  a  finding  that  the 
work  in  question  was  ordinarily  undertaken  by  builders^ 
and  was,  in  fact,  undertaken  by  the  respondents  in  the 
case.  Is  the  distinction,  therefore,  that  where  an  alleged 
undertaker  frequently  makes  contracts  for  a  particular 
kind  of  work,  which  work  he  never  performs  by  means 
of  his  own  workmen,  such  work  is  not  ancillary  or  inci- 
dental to  the  business  which  he  carries  on  ;  and,  where  an 
undertaker  in  a  particular  case  undertakes  a  class  of  work 
generally  undertaken  by  persons  carrying  on  a  similar 
business,  and  does  not  do  it  by  means  of  his  own  work- 
men, such  work  is  ancillary  or  incidental  within  the 
meaning  of  section  4  ? 

The  distinction  appears  to  be  a  somewhat  fine  one. 

Scottish  deoisions  upon  the  words  ''ancillary"  or 
''incidental." — Several  decisions  as  to  the  meaning  of 
the  words  "  merely  ancillary  or  incidental  to  "  have  been 
given  in  Scotland. 

In  Dempster  v.  Hunter  d  Sons  («),  it  was  held  that 
cleaning  the  windows  of  a  factory  was  work  merely 
ancillary  or  incidental  to,  and  no  part  of  a  process  in,  the 
trade  or  business  carried  on  by  the  occupier  of  the  factory. 

In  Bums  v.  N.  British  Rail.  Co.  (t),  the  work  of  fitting 
up  railway  signals  for  working  sidings  of  a  railway 
company,  was  declared  to  be  work  not  merely  ancillary 
or  incidental  to  the  business  carried  on  by  the  rail- 
way company,  but  was  a  part  of,  or  process  in  such 
business  (t^). 

In  Bee  v.  Ovens  dt  Son  (x),  the  carting  work  in  connection 

(«)  4  F.  (5th  series)  580  ;  39  Sc.  L.  B.  895. 

(t)  2  F.  (5th  series)  629  ;  87  Sc.  L.  R.  448. 

(u)  Compare  with   English  decision  in  Pearce  y.  Lcndan  and  South 
WeHem  Rail.  Co,,  anU,  307. 

(x)  2  F.  (5th  series)  439  ;  37  Sc.  L.  R.  828. 

E.L.  T 
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with  a  factory  was  held  to  be  a  part  of  the  trade  or 
business  carried  on  by  the  occupier  of  the  factory,  and 
not  merely  ancillary  or  incidental  to  the  business. 

The  same  principle  was  laid  down  in  GreenhUl  v.  Cale- 
donian Rail,  Co.  iy),  as  to  the  carting  of  goods  in  respect 
of  whicli  a  railway  company  charged  rates  which  were 
inclusive  of  charges  for  collection  and  deliver}'. 

In  Dundee  dc  Arbroath  Rail,  Co,  v.  Carlin  (z),  it  was 
held  that  the  building  of  a  wall  by  the  side  of  a  railway 
cutting  to  prevent  the  earth  falling  down  and  obstructing 
the  access  to  a  signal  box,  was  not  a  part  of,  or  process  in, 
the  business  of  a  railway  company,  but  was  merely 
ancillary  or  incidental  thereto. 

The  case  of  McGovern  v.  Cooper  dt  Co,  (a),  strongly 
illustrates  the  extent  of  the  liability  which  may  be  incurred 
by  an  undertaker  under  section  4  of  the  Act. 

Cooper  &  Co.  had  a  factory  in  Glasgow  and  sale 
premises  in  London  and  Leeds.  Under  a  contract  with 
the  railwa}^  company,  the  company's  servants  called  with 
carts  at  the  factory  to  collect  the  goods  for  transit  by  rail 
to  the  sale  premises,  charging  an  inclusive  rate  for 
collecting,  railway  carriage,  and  delivery.  A  railway 
carter,  while  taking  goods  from  the  factory  to  the  railway 
lorry  on  the  opposite  side  of  the  street,  at  a  point  about 
thirty-two  feet  distant  from  the  factory,  was  accidentally 
injured.  Held,  that  Cooper  &  Co.  were  undertakers  of 
the  work  in  which  the  carter  was  employed ;  that  the 
carting  was  part  of  their  business,  and  not  merely  ancillary 
or  incidental  thereto :  and  that  consequently  they  were 
liable  to  paj^  compensation  under  section  4. 

Irish  deoision. — In  the  case  of  Brennan  v.  Dublin 
United  Tramways  Co.  (b),  it  was  held  that  the  erection  of 
coal-hauling  machinery  at  one  of  the  power  stations 
belonging  to   the   tramways   company  was  work  merely 

(y)  2  F.  (5th  series)  736  ;  37  Sc.  L.  R.  524. 

(2)  3  F.  (6th  series)  843  ;  38  Sc.  L.  R.  635.     See  also  Stcioart  v.  Dam- 
gavU  Coal  Co.,  4  F.  (5th  series)  425 ;  39  Sc.  L.  R.  302,  ante,  p.  230. 

(a)  4  F.  (5th  series)  249  ;  39  Sc.  L.  R.  102. 
(6)  [1901]  2  Ir.  L.  R.  241 ;  34  Ir.  L.  T.  R.  113. 
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ancillary  or  incidental  to  the  business  carried  on  by  the 
tramway  company,  and  that  such  company  was  not  liable 
to  pay  compensation  to  a  workman  employed  by  a 
contractor  engaged  in  the  erection  of  the  machinery. 

The  right  to  indemnity. — As  against  this  serious 
liability  imposed  on  the  undertaker  by  section  4,  he  is 
given  by  the  same  section  a  right  to  indemnity  against 
any  other  person  who  would  otherwise  have  been  liable 
to  the  injured  workman. 

As  to  the  circumstances  under  which  the  right  to 
recover  indemnity  arises,  see  the  decision  in  Cooper  d 
Crane  v.  Wright  {ante,  pp.  802 — 304). 

The  undertaker  must  be  engaged  in  an  employment  to 
which  the  Act  applies,  but  the  contractor  need  not  be  so. 
The  undertaker  is  made  responsible  for  the  liability  the  con- 
tractor actually  incurs,  and  also  for  the  liability  he  would 
incur  if  he  were  an  employer  to  whom  the  Act  applied. 

To  make  this  clear  by  an  illustration :  The  occupier  of 
a  factory  contracts  with  **  A."  to  do  work  which  is  a  part 
of,  or  process  in,  the  trade  of  the  factory.  Assume  that 
^'  A.,'*  whilst  doing  such  work  by  means  of  his  own  work- 
men, is  not  subject  to  the  Factory  Acts,  and  thus  is  not 
within  the  Workmen's  Compensation  Act.  If  one  of 
"  A.'s  "  workmen  is  injured,  he  can  claim  compensation, 
under  the  Workmen's  Compensation  Act,  from  the  occu- 
pier of  the  factory  because  at  the  time  of  the  injury  he 
was  engaged  upon  his  work. 

In  such  a  case  the  right  to  indemnity  given  to  the 
undertaker  against  **  A."  would  be  useless  if  the  claim 
was  one  only  supportable  under  the  Workmen's  Compen- 
sation Act;  for,  ex  hypothesi,  "A."  was  never  under 
liability  to  pa}*^  under  that  Act.  If  the  claim  is  made 
against  the  undertaker  under  the  Employers*  Liability 
Act  or  at  common  law,  the  right  to  indemnity  from  **  A." 
will  arise,  and  the  same  right  to  indemnity  will  arise  if 
the  facts  would  have  supported  such  a  claim,  although 
the  workman  elected  to  proceed  under  the  Workmen's 
Compensation  Act. 

Y   2 
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As  we  have  seen,  it  may  happen  that  the  contractor  as 
well  as  the  undertaker  is  engaged  in  an  employment  to 
which  this  Act  applies.  In  such  cases  the  right  to  indemnity 
will  arise.  See  W.  C.  R.  regulating  procedure  in  a  claim 
to  indemnity  under  this  section,  rr.  19 — 23.  But  notice 
claiming  the  indemnity,  even  where  both  the  undertaker 
and  contractor  are  made  respondents  and  are  thus 
before  the  court,  must  be  given  by  the  respondent  who 
wishes  to  obtain  indemnity  from  the  other.  See  Appleby 
V.  The  Horseley  Company y  Ltd.  (2nd  Appeal)  (c). 

(c)  (1899)  2  Q.  B.  621 ;  68  L.  J  Q.  B.  894 ;  80  L.  T.  885  ;  16  T.  L.  R. 
410. 


CHAPTEB  V. 

The  Amoukt  of  the  Compensation  Payable 

BY  THE  Undertaker. 

The  amount  of  the  compensation  to  be  paid  by  the 
undertaker  is  fixed  by  the  First  Schedule  to  the  Act. 

AMOUNT    OF  COMPENSATION. 

Schedule  I. 

(1.)  The  amount  of  compensation  under  this  Act  shall 
be— 

(a)  where  death  results  from  the  injury — 

(i)  if  the  workman  leaves  any  dependants  wholly 
dependent  upon  his  earnings  at  the  time  of  his 
death,  a  sum  equal  to  his  earnings  in  the  employ- 
ment of  the  same  employer  during  the  three  years 
next  preceding  the  injury,  or  the  sum  of  one 
hundred  and  fifty  pounds,  whichever  of  those 
sums  is  the  larger,  but  not  exceeding  in  any  case 
three  hundred  pounds,  provided  that  the  amount 
of  any  weekl}'  payments  made  under  this  Act 
shall  be  deducted  from  such  sum,  and  if  the 
period  of  the  workman's  employment  by  the 
said  employer  has  been  less  than  the  said  three 
years,  then  the  amount  of  his  earnings  during  the 
said  three  years  shall  be  deemed  to  be  156  times 
his  average  weekly  earnings  during  the  period  of 
his  actual  employment  under  the  said  employer ; 
(ii)  if  the  workman  does  not  leave  any  such 
dependants,  but  leaves  any  dependants  in  part 
dependent  upon  his  earnings  at  the  time  of  his 
death,  such  sum,  not  exceeding  in  any  case  the 
amount  payable  under  the  foregoing  provisions. 
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as  may  be  agreed  upon,  or,  in  default  of  agree- 
ment, may  be  determined,  on  arbitration  under 
this  Act,  to  be  reasonable  and  proportionate  to 
the  injur}'  to  the  said  dependants ;  and 
(iii)  if  he  leaves  no  dependants,  the  reasonable 
expenses  of  his  medical  attendance  and  burial, 
not  exceeding  ten  pounds  ; 
(b)  where  total  or  partial  incapacity  for  work  results 
from   the  injury,  a  weekly  payment   during  the 
incapacity  after  the  second  week  not   exceeding 
fifty  per  cent,  of  his  average  weekly  earnings  during 
the  previous  twelve  months,  if  he  has  been  so  long 
employed,  but  if  not,  then  for  any  less  period  during 
which  he  has  been  in  the  employment  of  the  same 
employer,  such  weekly  payment  not  to  exceed  one 
pound. 
(2)  In  fixing  these  weekly  payments,  regard  shall  be 
had  to  the  difference  between  the  amount  of  the  average 
weekly  earnings  of  the  workman   before  the    accident, 
and  the  average  amount  which  he  is  able  to  earn  after 
the  accident,  and  to  any  payments,  not  being  wages,  which 
he  may  have  received  from  the  employer  in  respect  of  the 
injury.     (Schedule  1  (2).) 

Where  death  results  from  the  injury. — With  regard 
to  these  scales  of  compensation,  several  things  are  worthy 
of  attention.  In  the  first  place,  the  compensation  in 
case  of  death,  where  dependants  wholly  dependent  on 
the  earnings  are  left  (a),  is  fixed  at  three  years'  wages. 
There  is  no  power  to  award  less,  except  where  the  wages 
exceed  £300,  in  which  event  d£800  must  be  the  sum  given. 

Thus,  if  one  workman  leaves  a  widow  and  a  large  family, 
all  of  whom  are  wholly  dependent  upon  his  wages,  and 
another  leaves  only  a  father  to  whom  he  has  made  a  small 
allowance  of  a  few  shillings  weekly,  if  this  allowance  is  the 
father's  only  means  of  support,  the  compensation  given  in 
both  cases  must  be  the  same. 

(a)  If  one  depeudant  only  is  left  tlie  effect  is  the  same.     Such  dependant 
is  entitled,  if  wholly  dependent,  to  the  three  years'  wages. 
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If  the  workman  has  actually  worked  continuously  for 
the  same  employer  for  three  years,  the  compensation  due 
to  dependants,  wholly  dependent,  is  a  sum  equal  to  what 
he  has  actually  earned  during  the  three  years  immediately 
preceding  the  death  if  the  sum  does  not  exceed  £300. 
If  this  sum  does  not  amount  to  £150  this  latter  sum 
must  be  awarded. 

If  the  workman  has  not  worked  continuously  for  the 
same  employer  for  the  three  years  preceding  his  death, 
then  his  average  weekly  earnings  must  be  ascertained, 
and  this  sum  multiplied  by  156  is  the  amount  to  which 
such  dependants  are  entitled,  assuming  again  that  it  does 
not  exceed  £800. 

The  death  of  a  workman  results  from  the  injury,  if  it 
is,  in  fact,  caused  by  it.  The  question  whether  death  is 
caused  by  an  injury  resolves  itself  into  an  inquiry  into 
the  chain  of  causation.  *'  If  the  chain  of  causation  is 
broken  by  a  7ioviis  actus  interveniens,  so  that  the  old 
cause  goes  and  a  new  one  is  substituted  for  it,  that  is  a 
new  act  which  gives  a  fresh  origin  to  the  after- 
consequences  "  (b). 

The  death  of  a  workman  may  be  the  result  of  the  injury 
within  the  meaning  of  the  Workmen's  Compensation 
Act,  even  though  in  fact  it  may  not  be  the  natural  or 
probable  consequence  thereof.  See  Dunham  v.  Clare 
{ante,  p.  260). 

Dependence  at  time  of  death.— Both  the  total  and 
partial  dependence  upon  the  earnings  must  exist  at  the 
time  of  the  death.  As  these  words  are  strictly  construed, 
a  curious  distinction  exists  between  the  right  to  com- 
pensation given  by  this  Act,  and  the  right  given  by 
Lord  Campbeirs  Act,  1846,  which  Act  is  incorporated 
into  the  Employers'  Liability  Act,  1880.  The  persons 
entitled  to  receive  compensation  are  the  same,  but  under 
Lord  Campbell's  Act  it  has  long  ago  been  decided  that 
the  relative  suing  need  not  be  dependent  upon  or  receiving 

(6)  See  the  judgment  of  Collins,  M.R.,  in  Dunham  t.  Clare  [19021  2 
K.  B.  292  ;  71  L.  J.  K.  B.  683  ;  86  L.  T.  761  ;  18  T.  L.  R,  645,  ante,  p.  260. 
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pecuniary  assistance  at  the  time  of  the  death.  In  sach 
cases  as  those  of  Hetherington  v.  North  Eastern  Railway 
Co.y  Franklin  v.  South  Eastern  Railway  Co.,  and  other 
cases  cited  (ante, pp.  129 — 131),  there  was  no  dependence 
upon,  or  pecuniary  assistance  being  given  at  the  time  of 
death  by,  the  persons  in  respect  of  whose  deaths  the 
actions  were  brought.  This  restriction  under  the  present 
Act  may  work  hardship  in  some  cases,  whilst,  on  the  other 
hand,  it  may  prevent  claims  of  a  kind  which  have  been 
made  under  Lord  Campbell's  Act,  founded  upon  the 
smallest  pecuniary  assistance  at  some  remote  time  given 
by  the  deceased  person. 

The  two.  cases  of  Pryce  v.  Penrikyber  Navigation 
Colliery  Co.,  Ltd.(c)  and  Rees  v.  The  Same{d),  are 
illustrations  that  the  state  of  dependency  at  the  time 
of  death  can  alone  be  regarded  in  fixing  the  compensa- 
tion. In  the  first  of  these  cases,  the  deceased  workman 
left  personal  estate  to  the  value  of  i£190,  to  which  his 
widow  became  entitled  upon  his  death.  It  was  held  by 
the  Court  of  Appeal,  that,  although  the  widow  obtained 
this  sum,  as  a  personal  representative  of  the  deceased, 
she  was,  neveilheless,  wholly  dependent  upon  his  earn- 
ings at  the  time  of  death,  and  the  monej'  coming  to  her 
as  personal  representative  could  not  be  taken  into  account 
in  computing  the  compensation  to  which  she  was  entitled 
under  the  Act. 

In  the  latter  case,  the  applicant  was  the  father  of  the 
deceased  workman.  At  the  time  of  the  death  the  father 
was,  and  had  been,  for  many  months  in  a  workhouse,  and 
entirely  supported  by  the  Poor  Law  authorities.  The 
son  had  previously  contributed  to  the  father's  support, 
and  there  was  some  evidence  that  the  Poor  Law  autho- 
rities were  shortly  before  the  son's  death  making  inquiries 
as  to  his  whereabouts,  with  a  view  of  considering  whether 
they  should  obtain  an  order  under  the  Poor  Law,  for 
contribution  towards  his  father's  support.  No  proceed- 
ings had  been  taken.     Held,  by  the  Court  of  Appeal, 

(c)  [1902]  1  K.  B.  221 ;  71  L.  J.  K.  B.  192  ;  85  L.  T.  477. 

(d)  72  L.  J.  K.  B.  85  ;  19  T.  L.  R.  118. 
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that  the  father  was  not  dependent  upon  the  son's 
earnings  at  the  time  of  death,  and  consequently  was 
not  entitled  to  compensation. 

EARNINGS. 

Earnings,  what  are  7 — It  will  be  noticed  that  the  word 
used  in  the  Act,  which  is  in  all  cases  to  be  the  basis  of 
the  compensation,  is  "  earnings,"  and  not  wages. 

The  workman's  earnings  may  include  not  only  cash 
payments,  but  other  things,  the  value  of  which  is  capable 
of  being  calculated  in  money,  such  as  clothes,  board,  and 
lodging,  or  articles  which,  under  his  contract  with  his 
employer,  he  is  entitled  to  receive  in  return  for  his 
services  (e). 

In  the  case  of  Pomphrey  v.  Southwark  Press  (/),  certain 
dicta  of  the  judges  in  the  Court  of  Appeal  appear,  show- 
ing that  the  value  of  tuition  given  by  an  employer  to  an 
apprentice  is  of  too  vague  a  character  to  be  taken  into 
account  as  earnings  under  the  Workmen's  Compensation 
Act.  In  the  same  case  the  opinion  is  expressed  that 
*' earnings"  are  not  necessarily  confined  to  money. 

The  question  whether  the  term  "  earnings  "  means  the 
actual  earnings  which  the  workman  receives  from  his 
employer,  or  the  net  "  earnings  "  which  he  obtains  as  the 
recompense  of  his  labour,  arose  in  the  case  Hmighton  v. 
Sutton  Heath  and  Lea  Green  Collieries  Co.,  Ltd,  (g). 

By  the  rules  of  a  colliery  company  sixpence  a  week 
was  deducted  from  the  wages  of  each  miner  for  lamp  oil 
supplied  by  the  employer.  The  lamp  oil  was  a  necessary 
expense  incurred  by  the  workman  to  enable  him  to  earn 
the  wages  he  actually  received.  In  a  claim  under  the 
Workmen's  Compensation  Act,  the  arbitrator  refused  to 
make  any  deduction  on  account  of  the  sixpence  a  week 

(e)  See  Noelr,  Redruth  Fmmdry  Co.,  ante^  p.  28.  Care  must  be  taken 
to  see  whether,  when  articles  ore  given  to  a  workman  in  lieu  of  wages, 
there  has  been  any  infringement  of  the  Truck  Acts.  Where  the  mode  of 
payment  is  illegal  under  these  Acts,  we  do  not  think  the  value  of  the 
articles  could  be  taken  into  account  as  *'  earnings  "  under  the  Workmen^s 
Compensation  Act. 

(/)  [1901]  1  Q.  B.  86  ;  70  L.  J.  Q.  B.  48  ;  88  L.  T.  468  :  17  T.  L.  R.  58. 

{g)  [1901]  1  Q.  B.  98 ;  70  L.  J.  Q.  B.  61  ;  88  L.  T.  472 ;  17  T.  L.  R,  64. 
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retained  by  the  employers  for  the  lamp  oil.     The  Court 
of  Appeal  held  that  the  arbitrator  was  right. 

In  his  judgment,  Collins,  L.J.,  says  :  "  I  have  not 
succeeded  in  eliciting  in  the  course  of  this  case  any 
principle  that,  while  excluding  the  cost  of  equipment  for 
the  purpose  of  doing  the  work  this  man  was  engaged  on, 
would  include  the  cost  of  oil  supplied  to  him.  It  is  not 
contended  that  deductions  should  be  made  from  the 
wages  for  the  expense  to  which  the  man  was  put  for 
things  necessary  to  enable  him  to  work,  for  instance,  the 
expense  of  his  dinner,  and  the  cost  of  getting  to  and 
from  his  work,  I  fail  to  see  on  what  principle  a  distinc- 
tion can  be  drawn  between  light,  by  which  a  man  can  see 
the  coal  on  which  he  is  at  work,  and  implements,  by 
means  of  which  he  cuts  it." 

Whilst  agreeing  with  the  learned  judge  as  to  the  diffi- 
culty of  laying  down  a  general  principle  in  these  cases,  it  is 
thought  there  is,  and  must  be,  a  distinction  between  such 
general  expenses  as  are  necessary  to  enable  a  workman  to 
perform  the  duties  of  a  workman  at  all,  such  as  food  to 
supply  the  necessary  physical  strength,  ordinary  clothes, 
the  expense  (where  it  occurs)  of  reaching  the  locality 
where  the  work  is  situated,  and  extraordinary  necessary 
expenses,  enabling  the  workman  to  do  a  special  kind  of 
work,  where  the  workman  cannot  earn  the  wages  he  actually 
receives  without  incurring  such  extraordinary  expense. 

Of  course,  an  extraordinary  expense  may  be  so  small 
as  to  be  scarcely  appreciable,  and  may  then  be  rightly 
excluded  upon  the  principle  de  minimis  lex  non  curat. 
Where  the  expense  is  appreciable,  is  necessarily  incurred 
by  a  work]nan  as  an  incident  to  a  special  class  of  work, 
requiring  such  expenditure  by  him  to  enable  him  to 
receive  the  wages  which  result  from  his  labour  plus  such 
expenditure,  it  is  thought  much  may  be  said  in  favour  of 
the  contention  that  such  workman's  **  earnings"  are  his  net 
receipts  after  the  deduction  of  the  sum  so  expended  (/i). 

(h)  It  is  believed  that  a  case  (unreported)  in  which  the  Court  of  Appeal 
followed  the  decision  in  Houghton  v.  Sutton  Heath  and  Lea  Green  Collieries 
Co,,  Ltd,  {yiipra)f  is  now  under  appeal  in  the  House  of  Lords. 
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Method  of  asoertaining  "earnings.'' — Many  cases 
have  arisen  upon  the  wording  of  Schedule  1  (1)  bearing  on 
the  manner  in  which  the  earnings  which  are  the  basis  of 
the  compensation  are  to  be  arrived  at. 

The  main  principles  deduced  from  the  schedule  are 

(1)  that  where  continuous  employment  exists,  the  com- 
pensation must  be  calculated  with  reference  to  the  sum 
actually   earned    during    the    continuous    employment; 

(2)  that  in  all  cases  the  compensation  must  be  based  on 
the  earnings  of  the  workman  received  from  the  employer 
in  whose   service   he  was   at   the   time   of  the  injury ; 

(3)  that  if  no  continuous  employment  has  existed  for  a 
period  of  at  least  twelve  months,  the  average  weekly 
earnings  for  the  period  of  employment  during  which  the 
workman  was  in  fact  in  the  employment  in  which  he 
suHered  the  injury  is  the  basis  on  which  the  compensa- 
tion must  be  calculated. 

It  is  proposed  to  deal  with  each  of  these  principles. 

What  is  continuous  employment? — This  question 
first  arose  in  the  case  of  Keast  v.  The  Barrotv  Hematite 
Steel  Co.  (t),  where  the  workman  claimed  compensation 
for  partial  incapacity.  His  right  to  receive  this  was 
admitted,  the  only  question  being  on  what  basis  the 
amount  of  the  award  should  be  made. 

The  facts  were  that  the  man  had  been  in  the  employ- 
ment of  the  respondent  company  for  many  years  before 
the  accident,  and  had  during  the  previous  twelve  months 
been  absent  on  several  occasions  for  his  own  purposes, 
periods  amounting  in  total  to  several  weeks. 

It  was  contended  on  his  behalf  that  the  right  way  to 
arrive  at  his  average  weekly  wages  was  to  take  the  total 
amount  earned  during  the  preceding  twelve  months  and 
divide  this  sum  by  the  number  of  weeks  he  actually  worked. 
On  the  other  hand,  it  was  contended  for  the  respondents 
that  the  sum  actually  earned  during  the  twelve  months  must 
be  divided  by  tifty-two,  the  number  of  weeks  in  the  year. 

The  county  court  judge  adopted  tlie  first  method,  with 

(/)  15  T.  L.  R.  ]41. 
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the  result  that,  the  divisor  being  less  than  fifty-two,  the 
average  of  the  weekly  wages  on  which  the  compensation 
was  based  was  higher  than  it  would  have  been  had  the 
method  contended  for  by  the  respondents  been  adopted. 
The  respondents  appealed.  It  was  argued  for  the  work- 
man in  the  Court  of  Appeal  that  each  absence  from  work, 
although  but  for  a  short  time,  constituted  a  break  in  the 
service,  and  that  a  new  contract  of  employment  com- 
menced each  time  the  workman  returned  to  work.  In 
answer  to  this  argument  the  Court  pointed  out  that  the 
finding  of  the  county  court  judge  was  that  the  employment 
was  continuous,  and  held  that  the  contention  that  these 
absences  constituted  a  break  in  the  service  was  not  open 
to  the  respondent  on  appeal. 

The  Court  laid  down  the  rule  that  where  the  employ- 
ment for  the  twelve  months  preceding  the  injury  was 
continuous,  the  mode  of  arriving  at  the  average  weekly 
wages  which  the  employers  contended  for  was  correct, 
viz.,  to  take  the  total  amount  earned  during  the  twelve 
months  and  to  divide  that  amount  b}'  fifty-two. 

In  another  case,  Price  v.  Marsden  and  Sons  (t),  the 
same  point  arose  in  a  somewhat  different  form.  The 
employment  in  this  case  had  been  continuous',  but  during 
the  latter  part  of  the  time  the  wages  had  been  increased 
in  consequence  of  the  workman  being  promoted  to  more 
responsible  work.  The  question  was  whether  the  com- 
pensation should  be  calculated  according  to  the  rule  laid 
down  in  the  last  case,  or  on  the  weekly  wages  actuall}^ 
earned  since  the  time  of  the  promotion.  It  was  argued 
on  behalf  of  the  workman  that  the  words  in  the  First 
Schedule  (1)  (b),  **  if  he  has  been  so  long  emploj^ed," 
should  be  construed  as  meaning  if  he  has  been  so  long 
employed  in  the  same  work.  The  Court  rejected  this 
contention,  stating  that  in  its  opinion  the  words  *'  if  he 
has  been  so  long  employed  *'  referred  to  employment  by 
the  same  employer,  and  not  to  employment  in  the  same 
capacity. 

{k)  [1899]  1  Q.  B.  493  ;  68  L.  J.  Q.  B.  307  ;  80  L.  T.  16 ;  15  T.  L.  R. 
184. 
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In  the  case  of  Jones  v.  Ocean  Coal  Co.  (J)  the  question 
as  to  the  mode  of  ascertaining  the  weekly  earnings  arose 
on  the  following  facts  : — 

The  appellant  was  a  workman  in  the  employment  of  the 
Ocean  Coal  Co.,  who  were  colliery  proprietors. 

The  appellant  met  with  his  accident  on  October  8rd, 
1898.  He  had  been  in  the  employment  of  the  respondents 
from  the  month  of  October,  1897,  and  thenceforward  up 
to  March  81st,  1898,  upon  the  terms  of  an  agreement  as 
to  wages  dated  January  1st,  1892,  made  between  the  South 
Wales  colliery  proprietors  and  the  miners.  This  agree- 
ment was  terminated  by  a  six  months'  notice  given  b}' the 
miners,  and  thereupon  the  individual  contract  between 
the  appellant  and  respondents  was  terminated  by  a  one 
month's  notice  given  by  the  respondents,  which  notice 
expired  on  March  81st,  1898. 

The  South  Wales  coal  strike  or  lock-out  then  inter- 
vened, and  lasted  from  April  1st,  1898,  to  September  5th, 
1898.  On  September  12th,  1898,  the  miners,  including 
the  appellant,  returned  to  work  under  an  agreement  which 
differed  in  its  terms  from  that  under  which  they  had  been 
employed  before  the  strike.  The  county  court  judge 
assessed  the  man's  compensation  by  adding  the  wages 
earned  by  him  during  the  period  when  he  was  working 
for  respondents  at  the  commencement  of  the  twelve  months 
prior  to  the  accident  to  the  wages  earned  by  him  during 
the  period  after  the  strike  was  over  and  dividing  this  sum 
by  the  number  of  weeks  during  which  the  appellant  was 
at  work  during  the  two  periods. 

The  workman  appealed. 

Held  by  the  Court  of  Appeal  that  this  basis  of  assessing 
damages  was  wrong.  That  the  employment  referred  to 
in  section  1  (b)  of  the  First  Schedule  to  the  Act  must  be 
continuous  employment,  during  which  the  relationship 
of  master  and  servant  must  exist.  That  the  period 
during  which  the  strike  or  lock-out  continued  constituted 
a  break  in  the  employment,  and  that  the  compensation 

(Z)  [3899]  2  Q.  B.  124  ;  68  L.  J.  Q.  B.  731 ;  80  L.  T.  682 ;  15  T.  L.  R. 
339. 
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must  be  based  on  tbe  wages  earned  during  the  latter 
period  only. 

In  their  judgment,  both  Vaughan  Williams,  L.J.,  and 
RoMEB,  L.J.,  use  the  expression  that  the  employment  must 
be  substantially  continuous;  Vaughan  Williams,  L.J., 
pointing  out  that  "  practically  no  employment  exists  as  to 
which  it  can  be  said  that  there  has  been  no  break  in  time," 
and  RoMER,  L.J.,  adding,  **  I  agree  that  holidays,  for 
instance,  intervening  would  not  necessarily  prevent  the 
employment  being  continuous.  Again,  if  the  workman, 
though  willing  to  work,  could  not  through  slackness  of 
trade  get  continuous  employment  from  the  employer,  I 
should  not  let  that  circumstance  weigh  with  me." 

In  Appleby  v.  The  Horseley  Co,,  and  Lovatt  v.  Tlie 
Horseley  Co.  (m),  the  question  involved  in  the  first  appeal 
was  again  the  right  method  of  ascertaining  on  what 
principle  the  amount  of  **  average  earnings  "  should  be 
based. 

The  workman  in  respect  of  whose  death  compensation 
had  been  awarded  was  employed  by  the  Horseley  Com- 
pany as  a  rivetter  at  £2  10«.  a  week.  In  March,  1896, 
he  met  with  the  first  accident,  which  disabled  him  from 
working  for  eleven  months.  During  this  period  he  was 
not  dismissed  by  the  employers.  In  February,  1897,  he 
returned  to  work  again,  and  was  then  employed  as  time- 
keeper and  stock-keeper  at  wages  of  30«.  a  week.  He 
continued  at  this  work  and  in  receipt  of  these  wages  until 
the  second  accident,  which  occurred  to  him  in  September, 
1897,  and  which  resulted  in  his  death. 

The  question  upon  these  facts  was,  upon  what  scale 
should  the  wages  be  calculated  and  the  compensation 
arrived  at. 

For  the  employers,  it  was  argued  that  the  employment 
was  either  continuous,  in  which  case  the  time  during 
which  the  man  was  disabled  by  the  first  accident,  and  was 
earning  nothing  would  have  to  be  taken  into  account,  or, 

(m)  [1899]  2  Q.  B.  521  :  68  L.  J.  Q.  B.  892  ;  80  L.  T.  853  ;  15  T.  L.  R. 
410  ;  and  see  JlcUfiaway  v.  Argus  FrhUiiig  Co.  [1901]  1  Q.  B.  96  ;  70 
L.  J.  Q.  B.  12;  83  L.  T.  465  ;  17  T.  L.  R.  42. 
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if  not,  then  the  eleven  months  of  absence  constituted 
a  break  in  the  employment,  and  the  compensation  must 
be  based  on  the  wages  earned  since  the  return  to  work, 
viz.,  308.  a  week.  It  was  argued  contra,  that  a  distinction 
must  be  drawn  between  employment  and  actual  employ- 
ment, that  the  continuous  employment  had  existed  for 
the  three  years  but  the  actual  employment  less,  and  that 
the  average  earnings  should  be  anived  at  by  taking  the 
total  wages  actually  earned  during  the  preceding  three 
years,  i.e.,  in  the  two  periods  during  which  the  workman 
was  employed,  and  dividing  this  sum  by  the  number  of 
weeks  actually  worked. 

The  Court  rejected  this  argument,  and  held  that  the 
compensation  must  be  based  upon  the  wages  earned  in 
the  one  period  during  which  the  workman  had  last  been 
employed. 

In  giving  judgment,  A.  L.  Smith,  L.J.,  said  that  in  his 
opinion  there  had  been  a  break  of  eleven  months  in  the 
employment  of  the  deceased.  The  second  emplo3anent  was 
in  quite  a  different  capacity  to  the  first.  In  his  opinion, 
throughout  the  sub-section  in  question  (sect.  i.  (a)  (i)  of 
Schedule  1)  the  word  **  employment "  ought  to  be  read 
as  meaning  continuous  employment.  When  the  employ- 
ment had  continued  less  than  three  years,  the  amount 
was  to  be  156  times  the  average  weekly  earnings  of  the 
workman  during  the  period  when  he  was  in  fact  con- 
tinuously employed.  Here  he  was  continuously  employed 
only  from  February,  1897,  to  the  time  of  his  death,  and 
in  his  (the  Lord  Justice's)  opinion  the  county  court 
judge  was  wrong  in  reading  the  word  "  period "  as 
meaning  periods  (n). 

The  above  cases  turned  chiefly  on  the  method  of 
ascertaining  the  period  or  periods  during  which  the 
earnings  were  to  be  calculated,  when  at  all  events  some- 
thing like  continuous  employment  existed,  and  the  effect 
of  a  *'  break  *'  in  the  employment. 

The  above  cases  show  that  employment  is  to  be  regarded 

(n)  See  HetoUU  v.  Hepimm  arid  Co.^  16  T.  L.  R.  56. 
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as  continuous  if  there  has  been  no  break  in  the  relation- 
ship of  einploj'er  and  workman.  It  is  not  necessary  that 
the  work  should  be  continuously  performed,  or,  in  other 
words,  that  the  workman  should  always  be  at  work. 

Earnings  most  be  those  reoeiTed  from  employer  in 
whose  senrice  workman  was  at  time  of  injury. — It  has 

never  been  doubted,  either  by  the  Court  of  Appeal  in 
England  or  the  Court  of  Session  in  Scotland,  or,  indeed, 
by  the  House  of  Lords,  so  far  as  the  question  has  been 
before  them,  that  onl}'  earnings  received  from  the 
employer  in  whose  service  the  workman  is  injured  can 
be  taken  into  account  in  computing  the  compensation. 
Hathaway  v.  Argus  Printing  Co.,  Ltd.  (o)  (see  ante, 
p.  322). 

To  whatever  hardships  this  may  lead — and  it  does 
sometimes  occasion  great  hardship— the  courts  have  been 
driven  to  adopt  this  construction  in  consequence  of  the 
plain  and  unequivocal  words  of  the  schedule. 

In  the  case  of  Bartlett  v.  Tutton  <t  Sons  (p),  an  arbi- 
trator who  had  to  estimate,  for  the  purposes  of  the 
Workmen's  Compensation  Act,  the  average  weekly 
earnings  of  a  casual  dock  labourer,  arrived  at  his 
finding  by  taking  into  consideration  the  average  weekly 
earnings  of  a  labourer  such  as  the  applicant,  taking  one 
week  with  another,  by  whomsoever  employed.  The 
Court  of  Appeal  held  that  this  method  of  arriving  at 
the  amount  of  compensation  was  erroneous,  as  it  was 
not  based  upon  the  earnings  made  by  the  applicant  in 
the  employment  of  the  same  employer,  as  required  by 
the  Act. 

Scottish  decision. — In  SmaU  v.  McCormick  dc  Eiving  (9) , 
the  Court  of  Sessions  interpreted  the  words  of  the  first 
schedule  in  the  same  manner. 

A  dock  labourer,  employed  casually  by  the  respondents 

(0)  [1901]  1  Q.  B.  96  ;  70  L.  J.  Q.  B.  12  ;  83  L.  T.  465  ;  17  T.  L.  IL'42. 

(jp)  [1902]  1  K.  B.  72  ;  71  L.  J.  K.  B.  52  ;  85  L.  T.  531  ;  18  T.  L.  R. 
35.  Tills  case  was  decided  subsequently  to  the  decision  in  the  House  of 
Loixls  in  Lyswis  v.  KnatoUs,  post,  p.  326. 

{q)  1  F.  (51h  series)  883  ;  36  Sc.  L.  B.  700. 
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on  seventy-seven  days  at  irregular  intervals  during  a  total 
period  of  105  weeks,  was  injured  whilst  in  respondents' 
service,  and  claimed  compensation  under  the  Workmen's 
Compensation  Act.  Held,  that  the  proper  principle  to 
apply  in  assessing  compensation  was  to  take  the  total 
amount  earned  during  the  whole  period,  divide  it  by  the 
number  of  weeks  over  which  the  employment  extended, 
and  thus  obtain  the  average  weekly  earnings  (?•). 

w 

If  no  oontinuous  employment,  average  weekly  earn- 
ings most  be  ascertained, — In  the  interpretation  of  the 
Workmen's  Compensation  Act  no  question  has  occasioned 
so  much  difficulty  as  the  interpretation  of  the  words 
"  average  weekly  ^earnings,"  used  in  Schedule  1  (1),  in 
cases  where  the  employment  has  not  existed  for  a  period 
sufficiently  long  to  enable  a  strict  average  of  the  WHges 
earned  to  be  arrived  at. 

AVEKAGE   WEEKLY  EARNINGS. 

Average  weekly  earnings. — The  legislature,  by  what 
seems  an  inexcusable  omission,  has  laid  down  no  standard 
for  arriving  at  the  basis  of  calculating  the  earnings  of  any 
workman  except  one  who  can  be  said  to  have  average 
weekly  wages  in  the  service  of  his  employer.  To  no 
single  member  of  Parliament  seems  the  thought  to  have 
occurred  of  the  large  numbers  of  workmen  who  work  by 
the  job,  by  the  day,  or  even  by  the  hour.  As  stated,  the 
compensation  must  be  fixed  upon  the  rate  of  the  wages 
earned  in  the  service  of  the  employer  with  whom  the 
workman  was  engaged  at  the  time  of  the  injury.  A 
workman  who  is  paid  for  jobs  executed  casually,  or  who 
works  for  various  employers  intermittently,  has  strictly  no 
average  weekly  wages  in  the  service  of  that  employer. 

The  difficulties   surrounding  the   question  proved  so 

(r)  In  this  case  it  might,  and,  we  think,  should,  have  heen  held  that 
there  was  no  continuous  employment.  The  case  was  decidecL  before  Lysmia 
y.  Knowles,  {post,  p.  826),  and  at  a  time  when,  but  for  treating  the  case  as 
one  where  continuous  employment  existed,  the  workman  would  have 
received  no  compensation  at  all.     But  see  Gibb  v.  DuiHi/p  ds  Co.,  Lid., 

39  Sc.  L.  B.  750. 
r.L.  z 
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great  that  the  Court  of  Appeal  felt  itself  compelled  {s)  to 
declare  the  construction  of  the  words  to  mean  that  no  work- 
man who  had  not  worked  for  the  same  employer  for  at  least 
two  weeks  before  the  accident  was  within  the  Act  at  all. 

This  was  an  amazing  result,  probably  never  contem- 
plated by  Parliament,  but  it  was  arrived  at  by  giving  the 
words  used  in  the  schedule  the  meaning  they  ordinarily 
convey. 

In  one  case,  however  (Williams  v.  Potdson)  (f),  where  the 
workman  had  in  one  week  been  employed  for  three  days 
and  a  half  at  58.  a  day,  the  Court  of  Appeal  refused  to 
interfere  with  an  award  giving  compensation  at  the  rate  of 
Is.  6d.  a  week,  which  was  founded  upon  the  finding  in  fact 
of  the  arbitrator  that  the  average  weekly  wages  of  the 
workman  was  158.  a  week. 

This  case,  however,  did  not  really  conflict  with  the 
cases  of  hysons  v.  Knowles  and  Stuart  v.  Nixon,  cited 
below.  The  appeal  was  brought  by  the  workman,  who 
argued  that  the  award  ought  to  have  been  made  on  the 
basis  of  80^.  a  week,  as  that  was  the  rate  of  wages  at 
which  he  was  working  at  the  time  of  the  accident.  There 
was  no  cross  appeal  by  the  employer  raising  the  contention 
that  the  applicant  had  no  average  weekly  earnings,  and 
consequently  was  not  entitled  to  compensation. 

Deoision  of  House  of  Lords  in  Lysons  v.  Knowles  and 
Stuart  V.  Nixon. — ^Although  the  interpretation  which  the 
Court  of  Appeal  felt  itself  compelled  to  adopt  has  now  been 
overruled  by  the  House  of  Lords  in  the  two  cases  of  Lysons 
V.  Knowles  and  Stuart  v.  Nixon  and  Brv^e  (u),  this  decision 
was  arrived  at  only  by  doing  violence  to  the  words  of  the 
Act,  in  order  to  carry  out  what  in  the  opinion  of  the  House 
of  Lords  was  the  obvious  intention  of  the  legislature. 

In  each  of  the  above  cases  the  Court  of  Appeal  had 
held  that  the  workman  or  his  personal  representative  was 

{s)  In  Li/sons  v.  Knowles,  (1900)  1  Q.  B.  780 ;  69  L.  J.  Q.  B.  449  • 
82  L.  T.  189  ;  16  T.  L.  R.  251  ;  followed  in  the  case  of  Stuart  v.  Nixonl 
1900,  2  Q.  B.  96  ;  69  L.  J.  Q.  B.  698  ;  82  L.  T.  489  ;  16  T.  L.  K.  335.  These 
cases  have  since  been  reveraed  in  the  House  of  Lords,  see  infra, 

(t)  16  T.  L.  R.  42. 

(«)  [1901]  A.  C.  79  ;  70  L.  J.  Q.  B.  170  ;  84  L.  T.  65  ;  17  T.  L.  R.  156. 
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not  entitled  to  compensation,  upon  the  ground  that  in  each 
case  the  workman  had  been  employed  for  a  period  of  less 
than  one  week.  That  consequently  there  was  no  material 
for  ascertaining  the  average  weekly  wages  earned  in  the 
service  of  the  employer,  in  whose  service  the  injury  was 
sustained.  Put  in  another  way,  the  ground  on  which  the 
Court  of  Appeal  based  its  decision  was  that  the  workmen 
in  question  had  no  average  weekly  wages. 

The  House  of  Lords  decided  that  it  could  not  have 
been  the  intention  of  the  legislature  to  exclude  all  work- 
men who  had  been  in  the  service  of  the  employer  less 
than  two  weeks,  and  who  otherwise  would  have  been 
within  the  Act,  on  the  ground  alone  that  the  statute  did 
not  furnish  material  for  ascertaining  the  average  weekly 
wages  of  such  workmen.  It  was  pointed  out  that  the 
right  to  compensation  is  given  by  the  Act  itself,  and  the 
schedules  to  the  Act  only  point  out  the  method  and 
manner  in  which  the  amount  is  to  be  arrived  at.  In  the 
words  of  the  Lord  Chancellor  (the  Earl  of  Halsbury)  (u) : 
**  If  I  came  to  the  conclusion  that  there  was  no  mode  by 
which  the  quantum  could  be  fixed  in  the  schedule,  I  should 
still  be  of  opinion  that  there  was  no  repealing  of  the  right 
which  had  first  been  granted,  and  that  by  arbitration  or 
by  some  other  means,  which,  I  think,  would  be  quite 
within  the  powers  of  the  Act,  the  compensation  should 
be  ascertained." 

The  decision  of  the  House  of  Lords  may,  therefore,  be 
said  to  establish  that  no  workman,  otherwise  entitled  to 
compensation,  is  to  be  excluded  from  the  Act  either  on 
account  of  his  labour  being  intermittent,  or  on  the  ground 
that  the  length  of  his  service  is  not  sufiicient  to  enable 
an  average  to  be  taken  of  his  weekly  wages.  But  the 
House  of  Lords,  although  setting  the  law,  and  declaring 
it  to  be,  that  workmen  whose  average  weekly  wages  cannot 
be  ascertained  by  the  process  of  calculating  the  amounts 
actually  earned,  must  yet  receive  compensation,  did  not 
attempt  to  point  out  the  mode,  or  any  mode,  by  which  the 
amomit  of  the  compensation  is  to  be  arrived  at. 

(m)  On  p.  86  of  report  in  "  Law  Reports." 

z  2 


828  AMOUNT   OF   THE   COMPENSATION    PAYABLE. 

It  was  pointed  out  in  argument  and  admitted  through- 
out the  hearing  of  this  case  that  the  term ''  average  weekly 
wages  "  can  only  refer  to  wages  actually  earned,  or  prob- 
lematically earned,  in  the  service  of  the  employer  from 
whom  compensation  is  claimed. 

Indeed,  the  Order  of  the  House  of  Lords  in  I/ysons  v.. 
Knowles  altered  the  original  order  of  the  arbitrator  in  the 
case,  and  reduced  the  compensation  from  24«.  to  12s.,. 
upon  the  ground  that  the  workman  had  worked  in  two- 
(colliery)  weeks,  and  had  earned  6«.  in  each  week,  and 
was  entitled  at  the  time  the  original  order  was  made  to- 
certain  arrears,  namely  50  per  cent,  of  his  average  weekly 
earnings  for  four  weeks  (x). 

The  House  of  Lords*  decision  in  the  cases  above- 
considered  raised  at  once  in  an  acute  form  this  question : — 
What  is  an  arbitrator  to  do,  when  he  has  to  assess  in 
accordance  with  that  decision,  the  compensation  of  a 
workman  who,  in  fact,  has  no  average  weekly  wages  ?  If 
in  such  a  case  the  injury  results  in  death,  the  arbitrator 
can  award  to  the  dependants  under  the  express  words  con- 
tained in  the  Schedule  1  (1)  (a)  the  sum  of  £150.  In  the 
second  of  the  cases  argued  in  the  House  of  Ijords,. 
Stuart  V.  Nixon  and  Bnice,  which  was  a  case  where  death 
had  resulted  from  the  injur}',  the  Lord  Chancellor,  in 
sending  the  case  back  for  assessment  of  compensation,, 
says  that,  consistently  with  the  judgment  of  the  House,, 
the  compensation  must  be  the  minimum  sum,  t.6.,  £150. 

Decisions  since  Lysons  v.  Knowles. — Subsequently  to 
the  House  of  Lords*  decision  the  question  has  had  to  be 
reconsidered  by  the  Court  of  Appeal  in  view  of  tlie 
judgments  and  opinions  expressed  therein. 

The  cases  of  Ayres  v.  Bu^keiidgey  Wheale  v.  The 
lihyinney  Iron  Co.,  Ltd.,  and  Jones  v.  The  Rhymney  Iron 
Co.,  Ltd.  (y),  all  raised  the  point  as  to  the  proper  mode  of 

{x)  This  variation  of  the  order  of  the  arbitrator  is  set  oat  at  the  end  of 
the  report  of  the  case  in  the  Law  Reports,  but,  by  a  mistake,  the  figures 
are  there  reversed. 

iy)  Reported  together  in  Law  Reports  (1902),  1  K.  B.  67  ;  71  L.  J.  K.  B»- 
28  ;  85  L.  T.  472  ;  18  T.  L.  R.  20. 
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aniving  at  the  compensation  given  by  the  Act  when  the 
emplo3'ment  had  been  for  a  period  less  than  two  weeks. 

In  the  first  of  these  cases,  Ai/res  v. Buckeridge,  the  work- 
man was  killed  on  the  fourth  day  of  his  employment.  There 
was  evidence  that  when  he  entered  upon  the  work  in  the 
course  of  which  he  met  his  death  he  had  been  promised 
by  the  employer  employment  for  sixty  hours  a  week. 

The  arbitrator  based  his  finding  upon  an  average 
weekly  wage  of  sixty  hours  a  week,  although,  in  fact,  the 
workman  had  only  worked  four  days. 

The  Court  of  Appeal  upheld  the  award,  saying  that 
there  was  evidence  upon  which  the  arbitrator  could  find  a 
conti*act  for  continuous  employment:  that  since  the 
decision  of  the  House  of  Lords  in  Lysons  v.  Knowles 
where  the  employment  had  not  lasted  for  two  weeks,  and 
there  was  no  material  on  which  an  average  of  wages  could 
be  arrived  at,  it  was  open  to  an  arbitrator  to  assess  com- 
pensation on  the  best  material  available ;  and  in  this 
case  there  was  evidence  of  a  weekly  contract  at  agreed 
wages. 

In  the  second  case,  Jllieale  v.  Rhymney  Iron  Co.,  the 
workman  had*worked  continuously  for  eight  days  at  fixed 
wages  of  58.  2(1.  a  day.  He  had  thus  necessarily  worked 
during  two  weeks,  though  not  two  entire  weeks.  The 
arbitrator  awarded  compensation  on  the  basis  of  the 
weekly  wages  being  six  days  a  week  at  58.  2d.  a  day,  or, 
roughly,  31«.  a  week.  It  was  argued  for  the  employers 
that  the  proper  method  of  arriving  at  the  compensation 
was  to  take  the  total  wages  earned  in  the  eight  days  and 
divide  it  by  two,  as  there  were  earnings  in  two  weeks,  and 
thus  material  for  arriving  at  an  average. 

The  Court  of  Appeal  upheld  the  award. 

Collins,  M.R.,  in  delivering  judgment,  says:  "When 
you  introduce  the  principle  laid  down  in  Lysons  v.  Knowles, 
you  are  proceeding  on  an  entirely  false  hj'pothesis  if  you 
try  to  measure  the  compensation,  where  the  period  of 
work  has  been  less  than  two  weeks,  bj^  the  standard  of 
actual  facts  only.  To  do  so  is  to  confound  the  actual 
with  the  hypothetical.     When  you  have  the  actual  fact  of 
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two  weeks  expired  you  have  history,  and  you  have  the 
accomplished  facts  of  history,  and  upon  them  you  can 
base  your  calculations  according  to'  the  rule  of  the 
schedule.  But  where  you  have  not  two  whole  weeks, 
then  you  are  just  in  the  same  position  in  point  of  law,  it 
seems  to  me,  as  if  you  had  only  a  week  or  less.  You  must 
use  the  actual  as  a  step  to  the  hypothetical,  and  not  as 
itself  measuring  the  whole  possible  earnings.  In  other 
words,  you  are  obliged  to  use  the  materials  before  you  in 
forming  a  conclusion  as  to  what  he  would  have  earned 
had  he  had  the  opportunity,  which  he  never  had,  of 
accomplishing  two  complete  weeks." 

In  the  third  case,  Jones  v.  Rhymney  Iron  Co.,  the  facts 
were  identical  with  those  in  the  last  case.  The  award 
was  on  the  same  footing,  and  was  upheld  by  the  Court  of 
Appeal  upon  the  same  reasoning. 

In  this  case  the  reasons  which  induced  the  House  of  Lords 
in  Lysons^  Case  to  reduce  the  award  from  24«.  to  128.  (see 
ante,  p.  328)  were  pointed  out,  and  were  stated  to  be 
that  in  Lysons'  Case  there  was  no  evidence  on  which  the 
arbitrator  could  find,  nor  had  he,  in  fact,  found  any  con- 
tinuous employment,  or  anything  more  than  mere  casual 
employment  on  certain  days  in  two  weeks  {z). 

The  above  cases  are  of  great  importance.  From  them 
and  the  judgments  in  the  House  of  Lords  can  be  deduced 
at  all  events  the  general  principles  to  be  applied  in 
arriving  at  compensation  where  the  employment  has 
been  for  less  than  two  weeks. 

They  appear  to  be  the  following : — 

1.  Compensation  must  be  awarded. 

2.  In  case  of  death  the  award  must  be  for  at  least  the 

minimum  sum  of  £150  (Schedule  1  (a)  (1) ). 

3.  The  arbitrator  is  entitled  to  use  the  best  material 

available  to  ascertain  the  average   wages  of  the 
workman  in  question  (a). 

(z)  See  also  Walters  y.  Clover,  Clayton  «fc  Co.,  18  T.  L.  B.  60,  where  th 
same  principle  of  calcalatioii  was  applied. 

(a)  Not  the  ayerage  wages  of  a  workman  of  like  grade.     See  Bartlett  y. 
Ttitton  <t*  SonSf  ante,  p.  3*J4. 
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4.  He  may  if  he  finds  a  contract,  express  or  implied, 

for  employment  for  two  weeks,  award  compensation 
based  on  weekly  wages  at  the  rate  the  workman 
was  in  fact  receiving. 

5.  When  the  labour  is  casual,  and  there  is  no  evidence 

from  which  a  reasonable  probability  that  the 
employment  would  have  continued  for  two  weeks, 
but  for  the  injury,  can  be  drawn,  the  compen- 
sation must  be  based  on  earnings  actually 
earned,  or  (perhaps)  agreed  to  be  paid  for  the 
actual  minimum  period  during  which  the  employ- 
ment must  have  continued  but  for  the  interruption 
by  the  injury. 

Scottish  deoisionB. — Several  decisions  have  been  pro- 
nounced by  the  Court  of  Session  on  the  meaning  of  the 
Tvords  "average  weekly  wages."  Some  of  these,  being 
pronounced  before  the  decision  of  the  House  of  Lords  in 
Lysons^  Case,  are  of  less  importance  than  they  would 
otherwise  have  been.    They  may,  however,  be  referred  to. 

In  Doyle  v.  Beattie  (£  Sons  (b),  a  workman  was  em- 
ployed for  one  week  and  then  injured,  but  he  subse- 
quently worked  another  week.  Held,  that  there  was 
material  for  ascertaining  the  average  weekly  wages,  and 
that  the  wages  earned  in  both  weeks  must  be  taken 
into  computation. 

In  Russell  v.  McCluskey  (c)  the  court  held  that,  for  the 
purpose  of  ascertaining  average  weekly  wages,  the  weeks 
need  not  be  full  weeks.  That  the  actual  earnings  for 
each  week  must  be  taken  into  account  for  the  purpose  of 
arriving  at  an  average,  and  this  irrespective  of  the  number 
of  days  worked. 

In  this  case  the  question  was  left  open  as  to  whether 
there  must  be  some  employment  during  part  of  two  weeks 
in  order  to  anive  at  an  average. 

In  Forrester'  v.  McCallum  {d)  it  was  decided  that  the 

(6)  2  F.  (5th  series)  1166  ;  37  Sc.  L.  R.  915. 
(c)  2  F.  (5th  series)  1812 ;  37  Sc.  L.  R.  931. 
{d)  8  F.  (5th  series)  650  ;  88  Sc.  L.  R.  448. 
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minimum  amount  of  compensation  fixed  by  Schedule  1 
(a)  (1)  of  the  Act,  viz.,  £150,  could  be  awarded  when 
there  was  no  material  on  which  the  average  weekly 
earnings  of  the  deceased  workmen  could  be  ascertained  ; 
and  although  he  had  been  less  than  three  years  in  the 
employment. 

This  case  was  followed  in  Leonard  v.  Baird  (e),  where 
a  workman  had  commenced  work  by  descending  a  pit,  but 
had  been  killed  before  he  had  earned  anything  at  all. 

In  Nelson  v.  Kerr  (/)  the  workman  in  question  had 
earned  168.  2d.  in  the  first  week  of  his  emplo3'ment,  and 
had  worked  for  two  hours  in  the  second  week,  but  earned 
nothing  in  the  second  week.  Held,  that  the  average 
weekly  earnings  were  16«.  2d. 

In  Peacock  v.  Niddrie  and  Benhar  Coal  Co.  (g)  the  work- 
man had  worked  during  four  weeks.  In  the  first  week  he 
worked  three  days,  in  the  second  and  third  weeks  he  worked 
continuously,  and  in  the  fourth  week  one  day  only.  Held, 
that  the  average  weekly  earnings  must  be  arrived  at  by 
taking  the  total  amount  earned  and  dividing  it  by  four  (h). 

COMPENSATION  DURING  DISABILITY. 

As  to  maximum  veekly  compensation  daring  dis- 
ability.—The  weekly  payment  is  not  to  exceed  fifty  per 
cent,  of  the  weekly  wages.  Does  this  mean  that  in  case 
of  total  disablement  the  workman  is  to  receive  this  fifty 
per  cent.,  and  in  case  of  partial  disablement  so  much  of 
it  as  the  arbitrator  awarding  the  compensation  thinks 
right,  or  can  the  arbitrator  award  any  proportion  of  the 
wages  not  exceeding  fifty  per  cent,  in  cases  of  total  as  well 
as  of  partial  disablement?    We  think  it  was  the  intention 

(e)  3  F.  (5th  series)  890  ;  38  Sc.  L.  R.  649. 

(/)  3  F.  (5th  series)  893  ;  38  Sc.  L.  R.  645. 

ig)  4  F.  (6th  series)  443.  See  also  Fleming  v.  Lochgelly  Iron  Co., 
4  F.  (5th  series)  890 ;  39  Sc.  L.  B.  684.  A  distinction  in  this  case  is 
drawn  between  a  **  trade"  and  a  "calendar"  week. 

{h)  This  decision  is  inconsistent  with  Wheale  v.  Rhymncy  Iron  Co., 
ante,  p.  328.  See  also  Greioar  v.  Tlie  Caledonian  Bail.  Co.,  89  Sc.  L.  R. 
687,  as  to  average  weekly  wages  of  a  workman  employed  on  one  day  only. 
MeHugh  v.  Barclay ,  39  Sc.  L.  R.  159  ;  McCree  v.  Barclay,  4  F.  (5th  series) 
909. 
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of  the  legislature  that  a  workman  totally  incapacitated  should 
have  half  his  wages  during  the  time  of  such  incapacity. 

In  Illingworth  v.  Wabnsley  (i),  it  was  held  that  clause  2 
of  the  First  Schedule,  which  enacts  that  in  fixing  the 
compensation  regard  shall  be  had  to  what  the  workman 
is  able  to  earn  after  the  accident,  does  not  operate  so 
as  necessarily  to  prevent  the  maximum  rate  of  com- 
pensation allowed  by  clause  1  (b)  being  awarded,  even 
where  there  is  a  capacity  to  earn  wages  after  the 
accident. 

Notwithstanding  an  unfortunate  error  in  the  report  of 
the  judgment  of  Collins,  L.J.,  in  the  case  of  Pomphrey 
V.  Soutlnvark  Pres^s  (k),  the  decision  in  Illingworth  v. 
Walmsley  (supra)  has  never  been  departed  fi'om.  It  was 
re-affirmed  in  Jones  v.  L.  d;  N.-W.  Rail.  Co,{l),  where 
the  Master  of  the  Eolls  corrected  the  report  of  what 
he  was  stated  to  have  said  in  Pomphrey  v.  Soiithwark 
Press  (m). 

Any  weekly  payment  may  be  reviewed  at  the  request 
either  of  the  employer  or  of  the  workman,  and  on  such 
review  may  be  ended,  diminished,  or  increased,  subject  to 
the  maximum  amount  "laid  down  by  the  Act "  not  being 
exceeded,  and  the  amount  of  payment  must,  in  default  of 
agreement,  be  settled  by  arbitration.  (Sched.  1  (12).  See 
post,  pp.  407—409.) 

Scottish  decision  as  to  maximum  weekly  compensa- 
tion.— The  Court  of  Session  held  in  Geary  v.  William 
Dixon,  Ltd.  (n),  first,  that  a  workman  is  not  entitled  as  a 
right  to  the  difference  between  his  average  wages  earned 
before  the  accident  and  the  wages  which  he  is  able  to 
earn  after  the  accident ;  second,  that  clause  2  of  the  First 
Schedule  does  not  necessarily  operate  to  prevent  a  greater 

(i)  [1900]  2  Q.  B.  142 ;  69  L.  J.  Q.  B.  519  ;  82  L.  T.  647  ;  16  T.  L.  R. 
281. 

k)  [1901]  1  Q.  B.  86  ;  70  L.  J.  Q.  B.  48  ;  83  L.  T.  468  ;  17  T.  L.  R.  53, 
corrected  in  the  Law  Beports,  1902,  1  K.  B.  61  n. 

(Q  Minton  Senhouso  Reports.  Vol.  4,  140. 

(wi)  See  also  Ellis  v.  KnoU,  TJie  Times,  9th  April,  1900. 

(n)  36  Sc  L.  E.  640.  See  also  to  same  effect  Parker  v.  Dixon,  L'd., 
39  Sc.  L.  R.  663. 
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sum  than  fifty  per  cent,  of  the  difference  between  the  earn- 
ings before  the  accident  and  those  which  the  workman  is 
able  to  earn  after  the  accident,  being  awarded. 

The  oontlnuajice  of  the  compensation. — The  pay- 
ments in  respect  of  total  or  partial  incapacity  to  follow 
the  employment  are  to  continue  as  long  as  the  incapacity 
continues.  Herein  lies  the  most  serious  part  of  the 
liability  imposed  by  the  Workmen's  Compensation  Act. 
Assume  the  case  of  an  injury  to  a  workman  resulting  in 
the  loss  of  a  leg,  an  arm,  or  an  eye.  This  may  cause  a 
totid  incapacity  for  life  to  perform  the  work  in  which  he 
was  previously  engaged,  and  in  any  event  must  be  regarded 
as  partial  incapacity  for  life.  Must  the  payment  in  such 
cases  continue  for  life  ?  It  is  provided  by  the  First 
Schedule  (13)  that  after  the  weeldy  payments  have  been 
continued  for  not  less  than  six  months,  they  can  be 
redeemed  by  the  employer  by  the  payment  of  a  lump  sum 
to  be  agreed  upon  or  to  be  settled  by  arbitration,  but  this 
sum,  in  the  cases  we  have  put,  may  have  to  be  calculated 
on  the  footing  of  disablement  for  life. 

If  the  injury,  although  amounting  to  a  maiming,  does 
not  cause  an  incapacity  for  work  or  prevent  the  same 
wages  being  earned  as  were  earned  before  the  accident, 
no  power  to  award  compensation  exists. 

We  use  the  word  ** earned"  advisedly,  for  in  many 
cases  employers  take  their  injured  workmen  back  into 
their  service  as  soon  as  they  are  able  to  return  and  do 
any  work  at  all,  and  often  allow  them  the  same  wages. 

This  was  so  in  the  case  of  Irojis  v.  Davies  and  Timinins, 
Ltd.  (o).  A  boy  seventeen  years  of  age  had  been  injured, 
with  the  result  that  one  of  his  thumbs  had  to  be  ampu- 
tated. At  the  time  of  the  accident  his  wages  were  9«. 
weekly.  He  was  absent  from  the  works  eight  weeks,  and 
on  his  return,  although  he  was  not  employed  at  the  same 
work  as  prior  to  the  accident,  he  received  the  same  wages. 
The  county  court  judge  awarded  him  9«.  a  week  for  the 

(o)  [1899]  2  Q.  B.  330;  68  L.  J.  Q.  B.  673;  80  L.  T.  673;  and  see 
Poinphrey  v.  SouUiwark  FresSj  ante,  p.  383. 
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period  during  which  he  was  absent,  as  to  which  no  dispute 
ai'ose,  and  awarded  him  also  28.  6d.  a  week  for  the 
future. 

On  the  second  part  of  the  award  the  respondents 
appealed.  It  was  held  by  the  Court  of  Appeal  that  there 
was  no  evidence  before  the  county  court  judge  to  justify 
the  award  of  28.  6d.  a  week.  The  boy  was  admittedly 
receiving  the  same  wages  as  before  the  accident,  and 
whilst  this  state  of  things  was  continuing,  there  was  no 
power  to  make  an  award  for  future  compensation. 

By  consent  of  the  appellants  the  order  was  reduced  to 
an  award  of  Id.  per  week  in  order  to  bring  the  case  within 
clause  12  of  Schedule  1,  under  which  clause  weekly 
payments  may  be  reviewed. 

In  this  case  it  was  argued  that  the  word  **  incapacity  " 
in  section  1  (b)  of  Schedule  1  should  be  construed  as 
meaning  incapacity  for  the  work  on  which  the  workman 
was  engaged  at  the  time  of  the  accident,  or  at  all  events 
incapacity  for  work  ejusdevi  generis  with  such  work. 

The  Court  did  not  adopt  this  argument,  and  it  has  on 
several  occasions  refused  to  construe  the  word  "work" 
as  meaning  the  same  work  in  which  the  workman  was 
engaged  at  the  time  of  the  accident,  or  even  work 
ejusdem  generis. 

In  the  case  of  Chandler  v.  Smith  d-  Son  (p)  the  work- 
man had  been  refused  compensation  by  the  county  court 
judge  upon  the  ground  that,  although  the  accident  had 
resulted  in  the  loss  of  a  thumb,  he  had  received,  and  as 
the  judge  found,  earned,  full  wages  ever  since  the  accident, 
including  the  two  weeks  immediately  subsequent  to  the 
date  on  which  it  happened.  The  county  court  judge  con- 
sequently held  that  he  had  not  been  disabled  for  two 
weeks  from  earning  his  wages  within  the  meaning  of 
section  1  (2)  (a)  of  the  Act,  and  that  he  had  no  power  to 
make  an  award  in  his  favour.  It  was  admitted  that  the 
accident  prevented    the  workman    from    performing   a 

(p)  [1899]  2  Q.  B.  606  ;  68  L.  J.  Q.  B.  909  ;  81  L.  T.  817  ;  16  T.  L.  R. 
480.  See  also  Powell  Duffryn  Steam  Coal  Co.  y.  Edwards.  The  Times^ 
23nl  July,  1900. 
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small  part  of  his  duties,  which  part  was  performed 
b}^  another  man. 

The  Com*t  allowed  the  workman's  appeal,  holding  that 
the  accident  prevented  him  from  doing  the  same  work  and 
earning  the  same  wages  as  before.  Although  no  loss  of 
wages  was  proved,  the  employer's  liability  to  pay  compen- 
sation was  held  to  exist  and  to  be  capable  of  enforcement 
should  the  workman  be  incapacitated  in  the  future,  owing 
to  the  accident,  from  earning  the  same  wages  which  he 
earned  before  the  accident. 

The  award  was  remitted  to  the  county  court  judge  to 
enable  him  to  make  a  declaration  of  liability  in  this  form. 
This  was  an  extreme  case,  the  employer  relying  upon  the 
fact  that  he  had  paid  the  workman  his  full  wages  for  the 
first  fortnight,  and  the  workman  had  earned  the  wages,  as 
an  answer  to  the  claim. 

Scottish  decisions. — As  to  continuance  of  the  compen- 
sation, the  Court  of  Session  has  proceeded  mainly  on  the 
lines  of  the  English  decisions. 

In  Freeland  v.  Macfarlane  {q)  the  Court  adopted  the 
same  plan  that  was  assented  to  in  Irons  v.  Davies  and 
Simmons,  Ltd.  (ante,  p.  334). 

The  workman  in  this  case  was  receiving  the  same  wages 
as  before  the  accident.  Held,  that  this  fact  did  not 
necessarily  exclude  a  claim  being  advanced  under  the 
Act,  but  that  the  proper  course  was  to  make  a  declaration 
of  the  liability  of  the  employer,  leaving  the  amount  and 
duration  of  the  compensation  to  be  fixed  on  an  application 
to  vary  the  award  under  Schedule  1  (12). 

The  refusal  to  accept  from  his  employer  an  offer  of 
work  at  the  same  wages  as  before  the  accident  is  not 
necessarily  an  answer  to  such  workman's  claim  for  com- 
pensation. See  Eraser  v.  Gt,  North  of  Scotland  RaiL 
Co,  (r).  See  also  Cammich  v.  Giasgoiv  Iron  and  Steel 
Co.  (s)  as  to  right  of  workman  who  has  apparently  recovered 

iq)  2  F.  (5th  series)  832  ;  37  Sc.  L.  R.  599. 
(r)  3  F.  (5th  series)  908  ;  38  Sc.  L.  R.  653. 
(5)  4  F.  (5th  series)  198  ;  39  Sc.  L.  R.  138. 
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fromhis  injury  and  resumed  work  at  higher  wages  to  have  a 
memorandum  registered  under  Schedule  2  (8),  with  a  view 
to  future  possible  incapacity. 

Compensation  for  medical  attendance  and  burial. — If 

the  workman  leaves  no  dependants,  the  employer  is  liable 
to  pay  compensation  not  exceeding  j£10  for  his  expenses 
of  medical  attendance  and  burial.  (Schedule  1  (1)  (a).) 
It  has  been  decided  by  the  Court  of  Appeal,  in  Beavan  v. 
Crawskay  Bros,  (t),  that  an  arbitrator,  in  assessing  the 
amount  payable  as  compensation  under  the  Act  to  a 
person  in  part  dependent  upon  the  earnings  of  the 
deceased  workman,  is  entitled  to  take  into  consideration 
the  expenses  in  respect  of  the  workman's  funeral  where 
such  expenses  were,  in  fact,  incun'ed  by  the  person  in 
part  dependent. 

(0  [1902]  1  K.  B.  25  ;  71  L.  J.  K.  B.  49  ;  85  L.  T.  496  ;  18  T.  L.  R.  17. 


CHAPTER  VI. 

Conditions  Precedent  to  Right  to  Receive  or  to 
Continue  to  Receive  Compensation. 

In  addition  to  the  necessity  of  the  employment  being 
one  to  which  the  Workmen's  Compensation  Act  applies, 
and  to  the  injury  arising  out  of  and  in  the  course  of  the 
employment,  the  Act  lays  down  certain  conditions  upon 
which  the  right  to  receive  the  compensation,  or  to  have 
it  continued,  depends. 

These  conditions  are  the  following : 
(a.)  That  the  injury  is  one  which  has  disabled  the  work- 
man  for  a  period  of  at  least  two  weeks  from  earning 
wages  at  the  work  at  which  he  was  employed, 
(Section  1  (2)  (a).) 
(b.)  That  the  injury  to  the  workman  was  not  attributable 
to  his  own  serious  and  wilfvl  misconduct.     (Sec- 
tion 1  (2)  (c).) 
(c.)  That  notice  of  the  accident  has  been  given  as  soon  as 
practicable,  and  the  claim  for  compensation  made 
within  six  months  from   the  occurrence  of  his 
accident,  or,  in  case  of  death,  within  six  months 
from  the  time  of  death.     (Section  2  (1).) 
(d.)  That  the  workman  has,  when  required  by  tlie  employer, 
submitted  himself  to  a  medical  examination  either 
before  receiving,  or  whilst  in  the  receipt  of  com- 
pensation.    (Schedule  1  (2) — (11).) 

(A.)  DISABLEMENT  FOR  TWO   WEEKS. 

Disablement  for  two  weeks. — The  words  intended 
to  declare  that  the  injury  must  incapacitate  the  workman 
from  earning  his  wages  for  two  weeks  before  his  right 
arises  are  unfortunately  chosen.  The  words  used  are 
that  the  injury  must  disable  the  workman  for  two  weeks 
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from  earning /«4ZZ  wages  (section  1  (2)  (a)).  Any  injury 
which  prevents  a  workman  working  for  one  day  in  the 
two  weeks  is  one  which  prevents  him  from  earning  fiill 
wages  for  the  two  weeks.  The  judicial  construction  which 
would  have  been  put  upon  the  words  might  have  produced 
a  result  very  diflferent  from  what  was  intended,  but  for 
the  words  in  the  First  Schedule  (1)  (b),  which  expressly 
declare  that  the  payment  for  total  or  partial  disablement 
is  to  commence  ''after  the  second  week."  Considering 
the  clauses  together,  there  can  be  no  reasonable  doubt 
that  it  was  intended  that  no  compensation  should  be  paid 
under  any  circumstances  for  two  weeks. 

When  must  the  two  weeks  ooour? — The  Act  does 
not  say  that  the  two  weeks  referred  to  must  be  those 
immediately  succeeding  the  time  of  the  injury,  nor, 
although  the  words  in  the  schedule  would  appear  to 
indicate  such  meaning,  do  we  think  they  can  be  so  construed. 
It  often  happens  that  an  injury  may  cause  a  workman  to 
absent  himself  from  work  for  a  few  days,  and  then  he 
may  return  only  to  discover  after  a  short  trial  that  he 
cannot  continue  the  work.  This  may  happen  several 
times.  In  such  cases  must  the  various  periods  during 
which  the  injury  has  caused  abstention  from  work  be 
added  together,  and  when  they  make  a  total  of  two  weeks 
does  the  right  to  receive  compensation  begin,  or  does  it 
begin  after  the  workman  has  earned  something  less  than 
full  wages  in  any  two  weeks  after  the  accident?  We 
incline  to  the  latter  hypothesis. 

"At  the  work  at  which  he  was  employed.'*  These 
words  were  doubtless  added  to  ensure  that  the  workman 
should  not  lose  the  compensation  if  he  was  able  to  do 
some  work  of  an  easier  character  than  his  ordinary  work. 

But  the  wages  must  be  earned,  though  not  necessarily 
at  the  same  class  of  work,  otherwise  the  employer's  liability 
to  pay  compensation  remains,  even  though  the  award  to 
which  the  workman  is  entitled  is  only  for  a  nominal  sum, 
or  a  mere  declaration  of  liability.  See  Chandler  v.  Smith 
d  Son,  ante,  p.  885. 
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(b.)  serious  and  wilful  misconduct. 

If  attributable   to  serious  and  wilful  misconduct. 

— If  the  injury  is  "  attributable  to  the  serious  and  wilful 
misconduct "  of  the  workman  injured,  his  compensation 
is  to  be  disallowed.     (Section  1  (2)  (c).) 

Under  the  law  as  it  existed  before  the  Workmen's 
Compensation  Act,  a  workman  could  not  recover  if  he 
had  been  guilty  of  contributory  negligence,  and  a  fortiori, 
if  the  injury  was  entirely  attributable  to  his  own  negligence 
or  misconduct.  Now  he  is  to  receive  compensation  no 
matter  whether  his  negligence  or  misconduct  caused  or 
contributed  to  cause  the  accident.  He  loses  his  compensa- 
tion only  when  guilty  of  serious  and  wilful  misconduct. 
As  the  words  are  used  conjunctively,  this  amounts  to 
saying  that  the  misconduct  must  always  be  wilful. 

We  do  not  think  the  word  "  wilful "  is  used  in  the  sense 
that  the  workman  must  intend  to.  produce  the  injury  which 
follows,  although  it  would  cover  such  a  case.  The  words 
are  "  wilful  misconduct."  It  will  be  necessary  to  establish, 
before  the  workman  can  be  deprived  of  the  compensation, 
that  he  knew,  that  in  the  course  of  conduct  he  was  adopting 
he  was  misconducting  himself,  and  also  that  the  misconduct 
was  of  a  serious  nature  and  brought  about  the  injury  (a). 

The  question  what  is  wilful  misconduct  has  often  been 
considered  by  the  courts  in  cases  against  railway  com- 
panies in  reference  to  a  very  usual  condition  attached  to 
the  carriage  of  goods  at  especially  low  rates,  that  the 
company  is  not  to  be  liable  for  loss  or  damage  unless 
arising  from  the  wilful  misconduct  of  its  servants.  (See 
Lewis  V.  Great  Western  Rail.  Co.  (h).) 

The  first  case  in  which  this  question  arose  under  the 
Workmen's  Compensation  Act  was  the  case  of  RumhoU  v. 
Nunnery  Colliei-y  Co.  (c).  The  facts  were  shortly  as 
follows :  The  applicant  was  a  miner,  employed  in  a  mine 

(a)  In  this  clause  as  it  left  the  House  of  Commons  the  words  were,  that 
the  injury  roust  be  *' solely  "  attributable  to  the  misconduct  This  word 
'*  solely  "  was  struck  out  in  the  House  of  Lords. 

(6)  8  Q.  B.  D.  195.     See  also  Wales  v.  Thomas,  16  Q.  B.  D.  340. 

(c)  80  L.  T.  42  ;  63  J.  P.  182. 


SERIOUS   AND   WILFUL   MISCONDUCT,  341 

•subject  to  the  Coal  Mines  Regulation  Act,  1887,  and  to 
special  rules  made  under  that  Act.  The  defence  set  up 
hy  the  employers  to  his  claim  for  compensatiom  for  injury 
received  in  the  course  of  his  employment  was  that  he  had 
icen  guilty  of  serious  and  wilful  misconduct  occasioning 
the  injury.  It  was  proved  that  in  the  roof  of  one  of  the 
workings  of  the  mine  a  large  piece  of  stone  was  seen  to 
he  so  likely  to  fall  that  the  deputy  of  the  mine  ordered 
the  men,  including  the  applicant,  to  secure  it  by  putting 
oip  a  piece  of  timber,  called  a  bar,  across  the  centre  of  the 
stone,  supported  by  upright  props.  The  men  carried  out 
this  order,  but  an  hour  or  two  afterwards  took  this  bar 
away,  because  they  said  they  could  not  get  the  corves  or 
coal  trucks  down  the  temporary  lines  of  tramways  while 
.the  props  supporting  the  bars  were  in  position,  and  because 
!the  props  rendered  the  getting  the  coal  more  difficult. 

By  the  special  rules  of  the  mine  the  men  were  bound  to 
•obey  the  deputy ;  to  stop  work  in  case  it  could  not  be  carried 
•on  safely ;  and  to  see  that  the  roofs  of  the  workings  were 
securely  timbered.  By  one  of  the  general  rules,  it  was 
.an  offence  punishable  by  imprisonment  to  wilfully  do 
any  act  endangering  the  safety  of  any  person  employed 
in  the  mine.  The  county  court  judge  who  sat  as  arbitrator 
found  the  facts  as  above  set  out,  and  also  found  that 
in  his  opinion  the  conduct  of  the  applicant,  although 
^blameworthy,  did  not  amount  to  serious  and  wilful 
misconduct. 

The  county  court  judge  did  not  find  that  the  workman 
was  ignorant  of  tlie  rules  which  he  disregarded.  Indeed, 
ihis  was  not  contended  on  his  behalf. 

The  important  question  involved  in  the  appeal  was 
whether  or  not  the  breach  of  the  statutory  rules  of  the 
•Coal  Mines  Regulation  Act,  1887,  by  a  workman  who 
was  aware  of  the  rules,  must  be  ^regarded  in  law  as  serious 
and  wilful  misconduct. 

It  was  argued,  on  behalf  of  the  mine  owners,  that 
breach  of  these  rules,  when  committed  by  a  person  with 
knowledge  of  the  rules,  must  be  regarded  as  wilful,  and 
that,  at  all  events  where  the  offence  under  the  statute 

E.L.  A  A 
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was  of  such  a  character  that  the  legislature  had  said 
it  might  be  punished  by  imprisonment,  an  arbitrator  was 
not  justified  in  finding  as  a  fact,  that  it  was  not  serious. 

The  Court  dismissed  the  appeal,  declaring  that  what 
was,  or  was  not,  "serious  and  wilful  misconduct"  was  a 
question  of  fact,  and  was  not  the  subject  of  appeal  if  the 
decision  on  the  point  was  supported  by  any  evidence.  In 
the  opinion  of  the  Court  it  was  not  every  offence  against 
the  general  or  special  iniles  made  under  the  Coal  Mines 
Regulation  Act  that  could  be  held  in  law  to  amount 
to  serious  and  wilful  misconduct.  Each  case  it  was  said 
depended  greatly  upon  its  own  circumstances,  and  involved 
the  question  of  degree  of  culpability,  and  thus  became 
a  question  of  fact. 

A.  L.  Smith,  L.J.,  in  his  judgment,  declared  that  "an 
appeal  against  the  finding  that  there  has  not  been  *  serious 
and  wilful  misconduct'  on  the  part  of  a  workman  can 
hardly  ever  be  successful." 

As  showing  that  "  serious  and  wilful  misconduct "  is  a 
distinct  thing  from  contributory  negligence,  and  that  the 
former  may  not  exist  where  the  latter  has  been  found  as 
a  fact,  the  case  of  Recks  v.  Kynock,  Ltd.  (rf)  should  be 
consulted. 

There  a  boy  of  the  age  of  nineteen  working  near  a 
circular  saw  leaned  over  the  saw  to  pick  up  a  screw  and 
was  thus  injured.  He  had  been  frequently  warned  by  his 
employers  not  to  put  his  hand  across  the  circular  saw. 
In  an  action  brought  in  respect  of  his  injury  against  the 
employers,  the  jury  found  a  verdict  in  favour  of  the 
employers  on  the  ground  that  the  boy  had  been  guilty  of 
contributory  negligence. 

An  application  was  then  made  to  the  county  court 
judge  under  section  1  (4)  of  the  Workmen's  Compensation 
Act  to  award  compensation  to  the  plaintiff  under  this  Act. 
The  judge  held  that,  although  the  finding  of  the  jurj-  as 
to  contributory  negligence  was  binding  on  him,  yet  this 
negligence  was  not  serious  and  wilful  misconduct,  and 
awarded  compensation. 

{(i)  18  T.  L.  R.  34. 
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This  award  was  upheld  by  the  Court  of  Appeal,  the 
Lords  Justices  expressing  the  opinion  that  it  was  a  right 
one. 

On  the  other  hand,  in  John  v.  Albion  Coal  Co.  {e)  the 
Court  of  Appeal  upheld  the  finding  of  an  arbitrator  that 
certain  conduct  on  the  part  of  a  miner  amounted  to 
serious  and  wilful  misconduct.  The  Court  again  laid 
down  that  this  question  of  serious  or  wilful  misconduct 
was  a  question  of  fact  for  the  arbitrator,  and  his  finding 
could  only  be  disturbed  if  there  was  no  evidence  before 
him  on  which  such  a  finding  could  be  supported. 

In  this  case  a  miner  was  leaving  the  mine  by  the  main 
haulage  road.  There  were  manholes  along  this  road  at 
intervals  of  twenty  yards.  A  number  of  men  were 
walking  along  the  road  when  a  **  journey  *'  of  trams  (that 
is  to  say,  a  number  of  waggons  fastened  together  and 
hauled  along  by  a  rope)  started  behind  them.  The 
deceased  man,  whose  widow  was  the  applicant  for  com- 
pensation, was  warned  by  a  fellow  workman  to  get  into- 
one  of  the  manholes,  but  apparently  thinking  he  could 
get  out  of  the  road  before  the  *' journey  "  overtook  him,  he 
continued  walking  on,  was  overtaken  by  the  "journey,'* 
knocked  down,  and  killed.  The  judge  refused  compensa- 
tion on  the  ground  that  on  these  facts  the  deceased  had 
been  guilty  of  "  serious  and  wilful  misconduct  *'  within 
the  meaning  of  the  Act. 

The  Court  of  Appeal  upheld  the  finding  on  the  ground 
stated  above. 

During  the  argument  of  the  above  case  a  previous 
decision  of  the  Court  of  Appeal  in  a  case  of  Kees  v.  Powell 
Dufri/n  Steam  Coal  Co.  (/)  was  referred  to.  There  the 
Court  of  Appeal  set  aside  the  finding  of  the  same  arbi- 
trator, who  held  that  a  miner  was  guilty  of  serious  and 
wilful  misconduct  in  walking  along  the  haulage  road  in  a 
mine  when  he  knew  the  "journey  *'  was  coming  along  it. 
The  great  distinction  between  this  case  and  that  last  cited 

(e)  18  T.  L.  R.  27. 

(/)  Only  reported  in  64  J.  P.  164.     See  also  Douglas  v.  United  Mineral 
Mining  Co.,  Ltd.,  The  Times,  February  20th,  1900. 

A  a2 
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is,  however,  that  in  this  case  the  man  was  not  injured  hy 
the  "journey"  of  trams  at  all,  but  by  the  rope,  which 
"  swamped  "  or  came  off  the  support  on  which  it  ran,  and 
struck  him.  There  was  no  evidence  that  the  applicant 
would  not  have  reached  a  manhole  and  thus  have  secured 
a  position  of  safety  before  the  "journey"  reached  him. 
In  the  opinion  of  the  Court  of  Appeal,  there  was  no 
evidence  at  all  before  the  arbitrator  of  serious  and  wilful 
misconduct  to  which  the  injury  could  be  said  to  be 
attributable. 

This  decision  seems  to  ns  to  be  clearly  right,  and  not 
to  conflict  with  that  of  John  v.  Albion  Coal  Co,  (supra). 

Is  the  meajiing  of  *'  seriouB  and  wilful  misconduct  '* 
a  question  of  fact  or  of  law  ? — As  we  have  stated,  the 
Court  of  Appeal  in  England  has  several  times  declared 
that  the  question  whether  or  not  particular  conduct 
amounts  to  **  serious  and  wilful  misconduct "  within  the 
meaning  of  the  Act  is  a  question  of  fact,  and  of  fact  only ; 
subject  only  to  the  general  rule  of  law,  that  every  finding 
of  fact  must  have  some  evidence  to  support  it. 

The  Court  of  Session  in  Scotland  has  more  than  once 
expressed  a  directly  opposite  opinion.  It  has  not,  more- 
over, hesitated  to  set  aside  awards  made  by  arbitrators 
founded  on  the  assumed  absence  of  "  serious  and  wilful 
misconduct,"  and  to  declare  that  upon  ascertained  facts 
"  serious  and  wilful  misconduct "  in  law  existed. 

In  every  case  in  which  this  question  has  been  raised 
in  Scotland,  the  judges  of  the  Court  of  Session  appear  to 
have  treated  the  matter  as  one  upon  which  it  was  open  to 
them  to  give  their  own  opinion,  as  to  whether  the  facts 
found  by  the  arbitrator  amounted  to  serious  and  wilful 
misconduct  within  the  meaning  of  section  1  (2)  (c)  of  the 
Act,  quite  irrespective  of  any  opinion  the  arbitrator  had 
himself  formed. 

Scottish  decisions  as  to  serious  and  wilful  mis- 
conduct.— In  a  case  of  McNicol  v.  Spiers,  Gibb  d-  Co.{g), 
the  same  point  had  to  be  decided  that  arose  in  Rtnnboll  v. 

(y)  1  F.  (5tli  series)  604  ;  36  Sc.  L.  K  428. 
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Nxinnerij  Colliery  Co.,  ante,  p.  840.  A  workman  had 
committed  a  breach  of  the  special  rules  of  the  mine, 
made  for  the  purposes  of  the  safety  of  the  workmen 
generally,  and  was  injured  as  a  result.  The  question 
before  the  Court  of  Session  was  whether  this  was 
necessaril}''  serious  and  wilful  misconduct,  disentitling 
the  workman  to  receive  compensation. 

The  difference  in  fact  between  this  and  the  case  last 
cited  was,  that  in  the  present  case  it  was  not  proved  that 
the  workman  was  aware  of  the  special  rules,  and  the 
evidence  showed  that  these  rules  were  not  generally 
observed  in  the  mine. 

The  Court  of  Session  held,  under  the  circumstances, 
that  the  workman  had  not  been  guilty  of  serious  and 
wilful  misconduct.  See  Durham  v.  Broun  Bros,  d-  Co., 
ante,  p.  273. 

Even  in  this  case  the  Scottish  Court  apparently  felt 
itself  in  no  way  hampered  by  the  finding  of  the  arbitrator, 
but  treated  the  question  as  one  which  it  was  the  duty  of 
the  Court  itself  to  solve. 

In  Callaghan  v.  Maxwell  (h),  the  sheriff,  as  arbitrator, 
had  held  that  a  girl  employed  about  a  steam  threshing 
machine,  who  had  been  directed  to  stand  in  a  particular 
place,  but  had  disobeyed  such  order,  was  not  guilty  of 
"serious  and  wilful  misconduct."  The  Court  of  Session 
held  that,  upon  the  facts  found,  there  was  serious  and 
wilful  misconduct,  and  on  this  and  another  ground,  set 
aside  the  award  of  compensation. 

In  a  later  case  of  Dailly  v.  John  Watson,  Ltd.  (i),  the 
award  of  the  sheriff,  founded  on  the  absence  of  '^serious 
and  wilful  misconduct,"  was  again  set  aside. 

The  misconduct  found  in  this  case  was  certainly  of  very 
evil  example,  for  it  consisted  in  a  breach  of  a  special 
rule  of  a  mine,  against  caiTying  caitridges  and  wearing  an 
open  light  in  the  mine. 

All  the  judges  composing  the  Court  were  unanimous 
in  declaring,  that  the  conduct  in  question  was  *'  serious 

{h)  2  F.  (5th  series)  420 ;  87  Sc.  L.  H.  318. 
(i)  2  F.  (oth  series)  1044  ;  37  Sc.  L.  R.  782. 
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and  wilful  misconduct"  within  the  meaning  of  the 
Act^  and  that  the  question  of  what  is  or  what  is  not 
*' serious  and  wilful  misconduct"  is  clearly  a  question  of 
law,  and  as  such  the  subject  of  appeal  from  an  arbitrator 
exercising  the  jurisdiction  confen*ed  b}'  the  Act. 

In  Guthrie  v.  Boose  Spinning  Co.  (k),  the  sheriff  based 
his  award  on  a  finding  of  "serious  and  wilful  miscon- 
duct "  on  the  part  of  the  applicant.  Such  misconduct 
consisted  in  cleaning  machinery  in  a  factory  whilst  in 
motion,  contrary  to  a  rule  of  practice  in  the  works,  known 
to  the  workpeople.  Tlie  Court  of  Session  upheld  the 
award  made  in  favour  of  the  employers. '  See  now  Logue  v. 
Fullarton  (t). 

It  will  be  seen  by  a  comparison  of  the  decisions  above 
referred  to,  with  those  pronounced  by  the  Court  of 
Appeal  in  England,  that  in  England  the  determination  of 
what  is  ''  serious  and  wilful  misconduct  **  has  always 
been  treated  as  a  matter  essentially  within  the  province  of 
the  arbitrator  to  determine,  whilst  in  Scotland  the  judges 
have  treated  the  decision  of  the  arbitrator  as  in  no  way 
binding  upon  them,  should  it  be  in  conflict  with  their  own 
views  as  to  whether  the  facts  do  or  do  not  amount  to 
serious  and  wilful  misconduct. 

The  writer  inclines  to  the  view  taken  by  the  English 
Court,  viz.,  that,  assuming  the  facts  are  reasonably 
capable  of  being  regarded  in  a  different  way  b}'  different 
persons,  and  the  arbitrator  has  not  arrived  at  his  con- 
clusion by  a  process  of  misdirecting  himself,  the 
arbitrator's  opinion  must  prevail. 

In  one  view  this  question,  like  so  many  others  which 
have  arisen  under  the  Workmen's  Compensation  Act,  may 
be  said  to  be  a  mixed  question  of  fact  and  law.  It  is 
admittedly  for  the  arbitrator  to  find  the  facts  which  are 
alleged  to  constitute  **  serious  and  wilful  misconduct." 
It  is  also  his  dut}',  having  ascertained  the  facts,  to  direct 

{k)  3  F.  (5th  series)  769  ;  88  Sc.  L.  R.  483.  See  GJasgo^c  d:  Soid?h- 
Western  Rail.  Co.  v.  Laidlaw,  2  F.  (5th  series)  70S  ;  37  Sc.  L.  R.  503  ; 
Jleaney  v.  Glasgow  Iron  and  iSUel  Co.  (1898),  25  R.  903. 

(0  3  F.  (5th  series)  lOOtJ ;  38  So.  L.  R.  738. 
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1 1  imself  properly  as  to  the  meaning  of  the  section  (section 
1  (2)  (c) )  which  creates  the  disability,  in  the  same  way  as 
if  sitting  with  a  jury,  it  would  be  his  duty  to  direct  the 
jury.  He  should,  we  think,  by  process  of  reasoning 
direct  himself  first,  that  the  conduct  relied  on  as  a  bar  to 
the  recovery  of  compensation  must  be  misconduct — that 
is  to  say,  the  breach  of  some  duty  pertaining  to  the  work- 
man in  respect  of  the  relationship  of  employer  and 
workman ;  that  the  misconduct  must  be  serious,  in  the 
sense  that  it  may  entail  serious  consequences  upon  the 
employer,  the  workman  himself,  or  others ;  that  it 
must  also  be  wilful,  in  the  sense  that  the  workman  must, 
-or  perhaps  should,  know  that  the  course  of  conduct  he 
adopts  is  misconduct ;  and  lastly,  that  the  injury  must  be 
attributable  to,  in  the  sense  of  being  caused  by,  the 
misconduct  (m). 

Assuming  a  finding  by  an  arbitrator,  arrived  at  by  some 
such  process  as  the  above,  and  assuming  that  the  facts 
are  capable  of  supporting  the  conclusions  which  he  has 
-drawn  from  them,  we  do  not  think  any  question  of 
law,  capable  of  being  appealed,  arises,  though  it  may  be 
admitted  the  same  facts  would  reasonably  support 
opposite  conclusions. 

Irish  decision. — See  O'Hanlan  v.  The  Dundalk  and 
Newry  Steam  Packet  Co.  {mm). 

NOTICE   AND   CLAIM  FOR  COMPENSATION. 

(c.)  Notice  of  the  accident  must  be  given  and  claim 
for  compensation  made  within  the  time  prescribed. — 

Another  condition  precedent  to  the  right  to  obtain  com- 
pensation is  that  the  workman  gives  to  his  employer 
notice  of  the  accident  as  soon  as  practicable  after  the 
happening  thereof,  and  before  he  leaves  the  service 
voluntarily,  and  that  the  claim  for  compensation  is  made 
within  six  months  from  the  time  of  the  accident,  or  date 

(m)  The  case  of  Jlecs  v.  Poioell  Dtcffrtjn  Steam  Coal  Co.  {ante,  p.  343)  is 
an  illustration  of  a  findiug  arrived  at  by  an  arbitrator  by  the  process  of 
misdirecting  himself  in  this  I'espect. 

{mm)  33  Ir.  L.  T.  R.  36. 
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of  the  death.  The  want  of  such  notice,  or  inaccuracy 
therein,  is  to  be  excused  if  the  employer  was  not  prejudiced 
thereby,  or  if  the  want  of,  or  defect,  or  inaccuracy  in  the 
notice  was  occasioned  by  mistake  or  other  reasonable 
cause.     (Section  2  (1).) 

This  question  of  excusing  the  want  of  notice  of  the 
accident  has  arisen  in  Scotland  on  several  occasions. 

Scottish  decisions. — In  McLean  v.  Carse  and  Holmes  {n} 
the  workman  did  not  give  the  notice  until  three  weeks  after 
the  time  at  which  the  accident  occurred,  and  after  he  had 
voluntarily  left  the  employment.  Held,  that  it  was 
open  to  the  applicant  to  show  that  the  employer  was  not 
prejudiced  in  his  defence  thereby. 

In  a  later  case,  Shearer  v.  Miller  (o),  it  was,  quite 
logically,  determined  that  the  onus  of  showing  that  the 
employer  is  not  prejudiced  by  the  want  of  notice  of  the 
accident,  rests  upon  the  party  asking  that  it  may  be 
dispensed  with. 

The  Act  does  not  expressly  say  that  the  notice  must  be 
in  writing,  but  having  regard  to  what  it  is  to  contain,  and 
the  manner  in  which  it  is  to  be  served,  such  is  doubtless 
the  intention.  Having  regard  to  the  elasticity  of  the 
words  **  as  soon  as  possible,"  and  to  the  proviso  that 
the  notice  may  be  dispensed  with  altogether,  few  claims 
will  probably  be  defeated  upon  the  ground  of  want  of 
notice. 

It  will  be  observed  that  the  notice  of  accident  and  the 
claim  for  compensation  are  two  distinct  things.  Although 
we  are  far  from  saying  that  a  notice  of  accident  and  a 
claim  for  compensation  in  respect  of  the  same  might  not 
be  given  in  one  and  the  same  document,  a  document  which 
only  satisfies  the  requirements  of  section  2  (2)  in  respect 
of  giving  the  statu toiy  particulars  of  the  accident  cannot 
be  treated  as  a  claim  for  compensation.  Perry  v. 
Clements  (j)), 

(n)  1  F.  (5th  series)  878  ;  36  Sr.  L.  R.  678. 
(o)  2  F.  (5th  series)  114  ;  87  So.  L.  R.  80. 
(p)  17  T.  L.  R.  525, 
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Meaning  of  words  ''  claim  for  compensation." — The 

greatest  difficulty  has  been  occasioned  by  the  use  of  the 
words  **  claim  for  compensation."  Wlien  can  a  workman 
be  said  to  claim  the  compensation  which  is,  if  refused,  to- 
be  recovered  by  arbitration  proceedings  ? 

Two  different  views  were  entertained  by  the  profession, 
and  each  view  was  strenuously  maintained.  On  the  one 
hand  it  was  said  that  the  claim  for  compensation  only 
meant  a  definite  demand  of  compensation  under  the  Act 
from  the  employer,  on  the  other  that  it  meant  the  insti- 
tution or  commencement  of  proceedings  before  an 
arbitration  tribunal  for  the  purpose  of  enforcmg  the 
payment  of  compensation. 

In  support  of  the  first  contention  it  was  argued  that  the 
whole  scope  of  the  Act  is  that  proceedings  under  it  are 
meant  to  be  informal ;  that  the  words  "  claim  for  com- 
pensation," as  applied  to  arbitration  or  informal 
proceedings,  must  be  read  in  their  ordinary  meaning  as 
referring  to  a  demand  for  compensation  merely ;  and 
that  the  word  **  proceedings "  used  in  other  parts  of 
the  Act  (see  section  1  (3)  )  can  have  no  reference  to 
judicial  proceedings. 

In  support  of  the  contention  on  the  other  side  it  was 
argued  that  the  clause  was  meant  to  effect  the  same  purpose 
as  section  4  of  the  Employers'  Liability  Act,  1880,  requiring 
notice  of  action  and  a  limitation  of  the  time  within  which 
proceedings  must  be  taken.  That  this  intention  is  clearly 
shown  in  the  Act  itself  by  the  words  in  section  1  (4)  which 
speaks  of  "  the  time  hereinafter  in  this  Act  limited  for 
taking  proceedings,"  which  words  admittedly  refer  to 
the  six  months  mentioned  in  section  2  within  which  the 
claim  for  compensation  must  be  made ;  that  if  these  words 
are  not  to  be  read  as  limiting  the  time  within  which 
proceedings  for  recovery  of  the  compensation  must  be 
taken,  then  there  is  no  time  limit  for  such  proceedings 
at  all. 

The  question  was  raised  in  several  cases  pending  at  the 
same  time  before  the  Court  of  Ai)peal.  A  special  day  was 
fixed  for  their  argument,  and  it  was  decided  to  take  the 
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-case  o{  Powell  v.  The  Main  Colliery  Co.  as  a  test  case(^). 
After  lengthy  argument  the  Court  differed  in  opinion, 
A.  L.  Smith,  L.J.,  and  Collins,  L.J.,  holding  that  the 
claim  for  compensation  meant  a  judicial  claim  involving 
the  commencement  of  arbitration  proceedings.  Romer, 
L.J.,  dissented,  and  declared  his  opinion  to  be  that  a 
demand  of  compensation  from  the  employer  was  sufficient 
to  satisfy'  the  words  of  the  section. 

The  case  was  at  once  taken  on  appeal  to  the  House  of 
Lords. 

Decision  of  House  of  Lords  in  Poivell  v.  The  Main 
Colliery  Co.  {supra). 

The  House  of  Lords  reversed  the  decision  of  the  Court 
of  Appeal  (Lord  Morris  dissenting),  and  declared  that 
the  opinion  held  by  Romer,  L.J.,  was  the  correct  one. 
The  law  was  finally  declared  to  be  that  the  expression 
^*  claim  for  compensation  "  as  used  in  the  Act  meant  a 
•claim  upon  the  employer,  and  so  long  as  such  a  claim  had 
been  made  there  was  no  limit  to  the  time  within  which 
proceedings  must  be  commenced. 

This  decision  has  set  at  rest  a  question  which  has 
x;aused  as  much  difference  of  opinion  as  any  wliich  has 
Arisen  on  the  construction  of  this  vaguely  worded  statute. 

No  useful  purpose  can  be  gained  by  criticising  the 
decision  or  the  judgments.  It  involved  a  point  allowing 
much  argument  on  either  side. 

The  effect  of  the  decision  must  be  shortly  considered. 
The  first  striking  consequence  is,  that  an  employer  is 
liable  to  have  a  claim  made  against  him  at  any  time  no 
matter  how  long  after  the  occurrence  of  the  accident.  He 
is  not  protected  by  any  statute  of  limitations,  for  these 
statutes  only  relate  to  actions  at  law,  and  have  no  application 
to  infonnal  proceedings  in  the  nature  of  an  arbitration. 
True,  the  Lord  Chancellor  (the  Earl  of  Halsbury)  in 
his  judgment  says  that  this  diflSculty  can  be  met  by  the 
employer  himself,  upon  whom  a  claim  has  been  made 

{q)  Reported  Court  of  Appeal,  [1900]  2  Q.  B.  145  ;  House  of  Lords, 
X1900]  A.  C.  366  ;  69  L.  J.  Q.  B.  758  ;  16  T.  L.  R.  466. 
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Tvhich  is  not  proceeded  with,  instituting  the  arbitration 
proceedings  ;  Lord  Shand  and  Lord  Robertson  also  say 
that  this  course  is  open  to  an  employer.  There  existed 
no  procedure  or  forms  at  this  time  in  the  county  court 
by  which  this  could  be  done,  but  since  the  ruling  of  the 
highest  Court  of  the  realm,  this  procedure  has  now  been 
framed  {qq) .  The  chief  argument,  as  it  seems  to  us,  against 
the  intention  being  attributed  to  the  legislature  that  an 
•employer  should  himself  invoke  the  aid  of  one  of  the 
^arbitration  tribunals,  is  that  the  legislature  did  not,  if  it 
so  intended,  say  so  in  express  words.  It  is  not  quite  the 
-case,  put  by  the  Lord  Chancellor,  of  an  arbitrator  who  has 
found  that  **  a  plaintiff  has  been  shilly-shallying  and 
declining  to  go  on  "  and  the  arbitrator  making  a  per- 
emptory appointment  to  proceed  with  the  arbitration 
•even  in  his  absence.  The  commencement  of  proceedings 
by  the  emplo3'er  may  often  necessitate  him  fixing  the 
arbitration  tribunal,  giving  it  seisin  of  the  dispute,  and 
calling  upon  it  to  act  in  the  dispute  where  a  claim  for 
compensation,  which  very  possibly  it  may  never  have 
been  intended  to  prosecute,  has  been  made  upon  him. 
This  he  must  now  do,  or  submit  to  have  the  claim 
hanging  over  him  for  an  indefinite  period. 

Decisions  as  to  "  claim  for  compensation "  in 
Scotland  and  Ireland. — Before  Powell  v.  The  Main 
CoUiery  Co.  was  decided  by  the  House  of  Lords,  a  decision 
had  been  given  by  the  Court  of  Session  in  Scotland 
(Bennett  v.  Worclie  cO  Co.  (r)  )  that  a  written  paper  relied 
upon  as  a  claim  for  compensation  under  the  Act  was  not 
of  a  sufficiently  definite  character  to  be  treated  as  a 
"claim  for  compensation"  under  section  2  of  the  Act. 
In  this  case  the  majority  of  the  judges  expressed  an 
opinion  at  variance  with  the  decision  given  by  the  House 
of  Lords  in  PoioeWs  Case,  but  as  the  decision  was  not 
given  upon  this  gi'ound,  the  case  is  not,  as  pointed  out 
by  the  Lord  Chancellor,  in  conflict  with  that  of  the  House 

{qq)  See  County  Court  Rules  of  1900,  incorporated  in  general  rules, 
^pl^ndix  N. 

(r)  (1899),  1  F.  (5th  series)  855  ;  36  Sc.  L.  R.  643. 
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of  Lords.  A  decision  also  of  the  Irisli  Court  of  Appeal 
(Marno  v.  Workmaiiy  Clark  cC  Co.  (») )  was  distinguished 
upon  the  ground  that  in  that  ease  also  no  claim  for 
compensation  had  in  any  reasonable  sense  of  the  word 
been  made. 

In  Fraser  v.  Great  North  of  Scotland  Rail.  Co.  (t), 
decided  after  the  decision  of  the  House  of  Lords  in 
PoivelVs  Case,  the  Court  of  Session  held  that  an  applica- 
tion to  a  sheriff  as  arbitrator  to  fix  compensation  is  itself 
a  claim  for  compensation  if  the  application  is  made  within 
the  six  months  allowed  by  section  2  (1)  of  the  Act. 

Mast  the  claim  for  compensation  be  in  writing. — 

It  being  settled  by  Powell  v.  The  Main  Colliei'y  Co.  {antey 
p.  350)  that  a  claim  for  compensation  made  upon  the 
employer  within  six  months  is  suflScient  to  satisfy  section  2 
of  the  Act,  the  question  arises,  must  such  a  claim,  when 
arbitration  proceedings  have  not  been  commenced,  be  in 
writing.  Is  it  suflBcient  if  an  injured  workman  meets  his 
master  in  the  street  and  says  "  I  shall  want  compensation 
from  you  for  my  accident,"  or  words  to  like  eflFect  ?  This 
question  is  still  open.  In  the  course  of  the  argument  in 
PoivelVs  Case,  the  Lord  Chancellor  suggested  that  in  his 
view  such  a  claim  for  compensation  must  be  made  in  writing, 
but  this  was  an  obiter  dictum  only.  The  point  did  not 
arise  in  the  case,  and  the  Lord  Chancellor's  words  are  not 
mentioned  in  the  reports.  A  cognate  question  may  arise 
whether  the  claim  for  compensation  need  be  made  directly 
to  the  employer,  or  whether  it  is  sufiBcient  that  the  claim 
is  made  against  him  through  the  agency  of  one  of  his 
representatives,  as,  for  example,  his  manager.  This  may 
often  happen — especially  if  the  claim  is  not  required  to  be 
in  writing — where  the  employer  is  a  limited  company. 

{s)  (1899),  33  Ir.  Law  Times  Rep.  183  ;  and  see  (1899),  2  Q.  B.  149,  n. 

(0  3  F.  (5th  series)  908  ;  38  Sc.  L.  R.  653.  In  this  case  the  question 
was  reserved  whether  a  letter  sent  to  the  employer  within  six  months, 
indicating  a  claim  to  be  made,  but  not  stating  the  amount,  was  a  good 
claim  under  tlie  Act.  The  Court  of  Session  in  several  cases  has  expressed 
a  doubt  whether  a  claim  to  satisfy  the  requirements  of  the  Workmen's 
Compensation  Act,  must  not  necessarily  show  the  amount  claimed  as  com- 
pensation by  the  applicant.  The  English  Court  of  Appeal  has  never  held 
this  requirement  to  be  essential  to  the  validity  of  a  claio!. 
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When  employer  estopped  from  setting  up  absence 
of  claim  for  compensation. — Although  a  document  which 
does  not  make  a  definite  demand  for  compensation  under  ^ 
the  Workmen's  Compensation  Act,  or  at  all  events  conve}' 
to  the  employer  that  it  purports  to  be  a  present  demand 
for  compensation  under  the  Act  {u),  cannot  be  relied  upon 
as  satisfying  the  claim  for  compensation  required  by 
section  2  (1),  yet  before  the  decision  in  PowelVs  Case  the 
Court  of  Appeal  had  decided  that  an  employer  might  by 
Ms  own  conduct  be  estopped  from  setting  up  the  six 
months  limitation.  Thus,  in  the  case  of  Wright  v. 
Bag  nail  cO  Sons  (x),  an  employer,  who  had  agreed  that 
a  statutory  liability  rested  on  him  to  pay  compensation, 
and  the  amount  only  was  in  dispute,  was  held  estopped 
from  setting  up  as  a  defence  that  the  claim  for  com- 
pensation had  not  been  made  in  the  county  court  within 
six  months.  This  question  of  estoppel  must  always  depend 
upon  the  facts  of  the  particular  case ;  as  to  whether  the 
workman  has  been  induced  through  the  action  of  the 
-employer  to  abstain  from  doing  what  he  otherwise  would 
have  done  to  the  detriment  of  his  legal  position.  If  so, 
the  employer  will  be  estopped  from  taking  advantage  of 
the  position  which  he  has  himself  been  the  means  of 
bringing  about.  For  a  case  in  which  the  facts  were  lield 
not  sufficient  to  create  an  estoppel  in  the  employers,  see 
MendaU  v.  Hill  Dry  Docks  and  Engineering  Co.  (y),  in 
which  case  Wi'ight  v.  Bagiiall  d  Sons,  supra,  was  distin- 
guished. Both  the  above  cases  turned  upon  the  question  of 
the  claim  for  compensation  not  having  been  made  within 
six  months.  On  this  point  they  are  now  of  less  importance 
than  formerly,  but  they  may  still  be  cited  as  authority  for 
the  statement,  that  an  employer  may  be  estopped  from 
setting  up  that  no  claim  for  compensation  was  ever  made 
upon  him  in  any  shape  or  form  within  six  months. 

(«)  See  remarks  of  the  Lord  Chancellor  in  Powell  v.  Main  Colliery  Co. 
{anUf  p.  350),  commenting  on  the  cases  of  Bennett  v.  Wordie  d:  Co,  and 
Mamo  V.  Workman,  Clark  <k  Co.  at  p.  373  of  report  in  Law  Reports. 

(x)  [1900]  2  Q.  B.  240  ;  69  L.  J.  Q.  B.  551  ;  16  T.  L.  R.  327. 

(y)  [l»OOJ  2  Q.  B.  245  ;  69  L.  J.  Q.  B.  554 ;  16  T.  L.  R.  368.  See  also 
Zee  V.  Cortmiwood  Collieries  Co.,  The  Times,  November  lltb,  1901. 
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In  a  recent  case  of  Burr  v.  Whiteley  (z),  the  question  of 
estoppel  arose  under  somewhat  uncommon  circumstances. 
An  assistant  in  one  of  Messrs.  Whiteley's  shops  at  West- 
bourne  Grove  was  injured  by  a  trolley  falling  upon  him  in 
one  of  the  underground  passages  of  the  establishment. 
His  solicitor  wrote  to  the  employers  threatening  to  bring 
an  action,  and  alleging  negligence  generall}-.  A  consider- 
able correspondence  ensued  between  the  solicitor,  the 
employers,  and  an  insurance  company,  with  whom  the 
employers  were  insured.  In  the  end,  and  after  some 
months'  discussion,  the  insurance  company  wrote  denying 
liabilit}'.  The  employe  subsequently  took  proceedings 
under  the  Workmen's  Compensation  Act.  It  was  con- 
tended before  the  arbitrator  that  no  claim  for  compensation 
had  been  made  within  six  months.  For  the  applicant,  it 
was  argued  that  the  letters  threatening  an  action  amounted 
to  a  claim  for  compensation  under  the  Act,  although  the 
Act  was  not  referred  to  therein,  and  though  such  letters 
pointed  to  a  claim  founded  upon  a  different  ground  of 
liability.  The  arbitrator  upheld  the  objection,  but  on 
appeal  the  Court  of  Appeal  thought  tliat,  although  the 
letters  might  not  amount  to  a  claim,  there  was  abundant 
evidence  on  which  the  arbitrator  might,  and  ought  to 
have  come  to  the  conclusion  that  the  employers  were 
estopped  from  setting  up  tlie  absence  of  the  claim  for 
compensation,  and  remitted  the  case.  The  arbitrator 
subsequently  found  on  this  point  in  accordance  with  the 
opinion  expressed  by  the  Court  of  Appeal. 

Notice  of  accident  and  claim,  by  whom  giyen. — 

Neither  the  notice  of  injury  nor  the  claim  for  compen- 
sation need  be  given  by  the  workman  himself.  Even  a 
notice  or  claim  given  or  made  by  some  unauthorised 
person  may,  it  is  thought,  be  ratified  by  the  person 
entitled  to  give  or  make  it,  and  so  rendered  good. 

The  requirements  of  the  notice  of  accident,  and  the 
various  ways  in  which  such  notice  may  be  served  upon  the 
employer,  are  ipsissimis  verbis  with  those  of  the  Employers'" 

(s)  Not  reported  on  this  poiut.     See  ankf  p.  233.  • 
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Liability  Act,  1880  (section  7).  What  we  have  said 
therefore  upon  that  Act  will  apply  to  notice  under  the 
Workmen's  Compensation  Act.     (See  ante,  pp.  65 — 70.) 

Notice  before  workman  leaves  the  service. — In  one 

matter  the  Act  is  definite.  The  notice  of  accident  must 
be  given  "before  the  workman  has  voluntarily  left  the 
service."  This  provision  was  inserted  no  doubt  to 
prevent  stale  claims  from  being  brought  forward. 

• 

MEDICAL   EXAMINATION. 

(d.)  Must  submit  to  medical  examination. — In  order 
to  prevent  a  fraudulent  claim,  or,  as  far  as  possible,  any 
malingering  on  the  part  of  an  injured  workman,  it  is 
enacted  by  the  First  Schedule  that  any  workman  who 
has  given  notice  of  an  accident  shall,  if  required  by 
the  employer,  submit  to  an  examination  by  a  duly 
qualified  medical  man  provided  and  paid  for  by  the 
employer.  If  he  refuses  to  submit  to  such  examina- 
tion or  obstructs  it,  his  right  to  receive  compensation 
is  to  be  suspended  until  such  examination  takes  place* 
(Sched.  1  (3).) 

In  a  case  of  Oahorn  v.  VicJcers,  Sons  <£  Maxim  (a), 
a  workman  who  had  commenced  proceedings  for  compen- 
sation, but  given  no  notice  of  accident,  was  required  by 
the  employer  to  submit  to  a  medical  examination  under 
schedule  1  (3).  The  workman  had  previouslj',  whilst 
compensation  was  being  paid  to  him  in  respect  of  the 
accident,  by  agreement,  submitted  to  medical  examina- 
tions. The  arbitrator  made  an  order  requiring  the 
medical  examination,  but  only  on  condition  that  the 
employer  bore  the  expense  of  the  attendance  at  the 
examination  of  the  applicant's  medical  man.  The  Court 
of  Appeal  held  that  the  arbitrator  had  no  power  to  impose 
such  a  condition  on  the  emploj'er;  that,  notwithstanding 
the  previous  examinations  and  the  fact  that  the  proceed- 
ings were  commenced  without  notice  of  accident  having 

(a)  [1900]  2  Q.  B.  91 ;  69  L.  J.  Q.  B.  606 ;  82  L.  T.  491 ;  16  T.  J,,  R. 
883. 
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been  given,  the  emploA^er  had  a  statutory  right  to  require 
the  medical  examination  when  proceedings  were  com- 
menced, and  that  the  workman  could  not  place  himself  in 
the  position  of  being  able  to  get  rid  of  this  statutory 
requirement  by  omitting  to  give  notice. 

A  similar  readiness  to  submit  to  medical  examination, 
in  this  case  either  at  the  request  of  the  employer  or  at 
the  request  of  any  person  by  whom  the  emjiloyer  is  entitled 
to  be  indemnified  under  the  Act,  is  required  from  the 
workman,  from  time  to  time,  whilst  he  is  in  receipt  of 
weekly  payments  under  the  Act,  subject  to  a  like  penalty 
in  case  he  refuses  or  obstructs  the  examination.  In  this 
latter  case,  if  the  workman  objects  to  the  employer's 
medical  man,  or  is  dissatisfied  with  his  certificate,  he  may 
submit  himself  to  one  of  the  medical  men  appointed  by 
the  Government  for  the  purposes  of  this  Act,  whose 
■certificate  is  to  be  final  and  conclusive.  (Sched.  1  (11).) 
This  "  certificate  "  of  the  medical  referee  must  not  be 
confused  with  the  *'  report "  which  he  may,  under 
■schedule  2  (13),  be  called  upon  by  an  arbitrator  to 
make  for  such  arbitrator's  assistance.  The  ''  certificate  " 
is  conclusive  evidence  of  the  workman's  condition  at  the 
time  it  is  given,  whilst  the  arbitrator  is  not  bound  by  the 
**  report."     (See  j^ost,  p.  405.) 

Where  an  arbitrator  found  that  the  incapacity  for  work 
was  caused  by  the  workman  not  following  the  instructions 
of  his  surgeons,  but  that  the  neglect  was  not  wilful,  but 
the  result  of  nervousness  in  part  natural,  and  in  part  due 
to  the  accident,  and  awarded  him  compensation,  the  Court 
of  Appeal  refused  to  interfere  with  the  award  on  the 
ground  that  it  involved  no  question  of  law.  Smith  v. 
Cord  Tatton  Colliery  Co.  (b). 

As  to  the  procedure  to  be  followed  when  it  is  alleged 
by  the  employer,  or  by  the  person  who  indemnifies  the 
employer,  that  the  workman  refuses  to  submit  to  the 
medical  examination  or  obstructs  it,  see  W.  C.  E.,  50, 
Form  24,  and  j^ost,  p.  406. 

{b)  The  Times,  February  6th,  1900 
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Rl^ts  of  assurer. — It  will  be  noticed  that  the  right  is 
not  given  to  the  person  indemnifying  the  employer 
(generally  no  doubt  an  insurance  company)  to  require 
the  workman  to  submit  to  examination  except  when  the 
weekly  payments  for  compensation  are  actually  being 
received  by  him.  As  most  claims  for  compensation  are 
handed  over  at  once  by  the  employers  to  the  insurance 
companies,  it  would  have  been  wise  to  give  the  companies 
power  to  require  an  examination  as  soon  as  notice  of 
accident  has  been  given  (c). 

(See  rules  made  by  the  Treasury  for  regulation  of  the 
appointment  and  remuneration  of  medical  men  under  this 
Act,  Appendix  O.,  and  W.  C.  R.  25.) 

(c)  This  appears  to  have  been  provided  for  by  the  Bules  (see  Rule  60), 
but  it  is  doubtful  whether  such  provision  is  not  ultra  vires. 
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CHAPTER   VII. 

Election   of    Bemedies. 

ELECTION. 

All  fonnep  ri^ts  are  resenred. — ^As  we  have  stated 
(ante,  p.  188),  none  of  the  workmen's  rights,  either  under 
the  Employers'  Liability  Act,  1880,  or  at  common  law, 
are  taken  away  from  him  by  this  Act.  See  Section  1  (2)  (b), 
and  Section  6. 

What  is  meant  in  Section  1  (2)  (6)  by  the  words 
"  wilful  act  ...  of  some  person  for  whose  act  or 
default  the  employer  is  responsible  "  it  is  hard  to  say. 
We  know  of  no  case  where  the  employer  is  liable  for  the 
wilful  act  of  his  servant. 

Although  the  workman  has  a  choice  of  remedies  the 
Act  very  properly  provides  that  the  employer  shall  not 
have  to  pay  compensation  twice.     (Section  1  (2)  (b).) 

Remedies  are  not  alternatiYe. — Until  the  decision  of 
the  Court  of  Appeal  in  Edwards  v.  Godfrey  (a),  it  was 
generally  supposed  that  although  compensation  could 
only  be  recovered  once,  the  workman  had  the  right  to 
prosecute  his  rights  consecutively.  It  was  thought  that 
having  sued  either  at  common  law  or  under  the  Employers' 
Liability  Act,  1880,  and  been  defeated,  he  could  never- 
theless institute  fresh  proceedings  under  the  Workmen's 
Compensation  Act,  1897,  and  vice  versa. 

The  actual  decision  in  Edwards  v.  Godfrey  was  to  the 
effect  that  an  unsuccessful  plaintiff  in  an  action  under 
the  Employers'  Liability  Act,  1880,  cannot  subsequently 
take  proceedings  to  recover  compensation  under  the 
Workmen's  Compensation  Act,  1897. 

(a)  [1899]  2  Q.  B.  833  ;  68  L.  J.  Q.  B.  666  ;  16  T.  L.  R.  365. 
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The  decision  in  Edwards  v,  Godfrey  has  not  been 
followed  in  Ireland.     See  Beckley  v.  Scott,  post,  p.  862. 

We  must  confess  that  our  opinion  on  this  question 
of  the  workman's  election  of  remedies  inclines  towards  the 
decision  and  reasoning  of  the  Irish  Courts,  rather  than 
towards  that  expressed  by  the  Court  of  Appeal  in  England. 
The  obvious  primary  intention  of  both  section  1  (2)  (b) 
and  section  6  of  the  Act  was  to  prevent  the  obtaining  of 
double  compensation.  The  words  in  both  sections  are 
doubtless  wide  enough  to  support  the  deduction,  that  the 
workman  who  unsuccessfully  adopts  one  remedy  is  pre- 
cluded (though  he  may  be  willing  to  atone  for  the  error 
by  payment  of  the  costs  occasioned  by  it)  from  trying 
another,  but  they  do  not  seem  to  us  necessarily  to  convey 
this  meaning,  or  to  exclude  the  interpretation  placed 
on  them  by  the  Irish  Courts. 

A.  L.  Smith,  L.J.,  in  his  judgment  in  Edwards  v. 
Godfrey  (supra)  declares  his  opinion  to  be  that 
section  1  (2)  (b)  of  the  Act  gives  the  workman  under  the 
circumstances  there  mentioned  the  option  of  claiming 
independently  of  the  Act,  or  under  the  Act.  In  one  case 
only  has  he  a  loctut  penitenOa,  viz.,  under  sub-section  (4) 
of  section  1,  where,  having  failed  in  his  action,  he  asks 
the  Court  to  assess  his  compensation  under  the  Workmen's 
Compensation  Act. 

This  decision  is  an  important  one,  and  its  effect  will 
be  beneficial  to  employers.  In  some  few  cases  it  may 
result  in  hardship  to  the  workman,  as,  for  example, 
where  the  circumstances  of  his  case  give  him  a  cause  of 
action  at  common  law  or  under  the  Employers'  Liability 
Act  and  a  claim  under  the  Workmen's  Compensation 
Act,  and  he  pursues  his  remedy  under  the  latter  Act 
and  is  defeated  upon  a  technicality. 

Still,  the  alternative  that  an  employer  should  in  every 
case  be  liable  to  be  harassed  by  double  proceedings,  at 
the  suit  of  a  person  generally  quite  unable  to  pay  any 
costs,  would  be  likely  to  occasion  greater  injustice. 

It  is  not  often  that  an  action  against  the  employer 
would  succeed  where  the  claim  for  compensation  under 

BB  2 
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the  Workmen's  Compensation  Act  had  failed,  but  there 
is  one  case  where  this  might  happen.  In  a  case  where 
the  compensation  was  refused  to  the  dependants  of  the 
deceased  workman  on  the  ground  that  the  claim  was  not 
made  within  six  months  from  the  time  of  death,  an  action 
might,  if  it  could  then  be  brought,  be  successfully  main- 
tained under  Lord  Campbell's  Act,  which  allows  twelve 
mouths  from  the  time  of  death,  within  which  it  may  be 
commenced.     (9  &  10  Vict.  c.  98,  s.  8.) 

It  is  not  so  easy  to  understand  the  reason  for  section  6 
of  the  Act,  which  provides  that : — 

"Where  the  injury  for  which  compensation  payable 
under  this  Act  was  caused  under  circumstances  creating  a 
legal  liability  in  some  person  other  than  the  employer  to 
pay  damages  in  respect  thereof,  the  workman  may,  at  his 
option,  proceed  either  at  law  against  that  person  to  recover 
damages,  or  against  his  employer  for  compensation  under 
this  Act,  but  not  against  both ;  and  if  compensation  be 
paid  under  this  Act,  the  employer  shall  be  entitled  to  be 
indemnified  by  the  said  other  person." 

There  could  be  no  objection  to  this  section  if  the  com- 
pensation given  by  the  Act  was  a  complete  indemnity  for 
the  injury  sustained.  But  it  is  not.  In  addition  to 
receiving  no  compensation  for  the  first  fortnight,  the  work- 
man only  receives  half  wages  during  his  incapacity,  and 
nothing  in  respect  of  the  pain  and  suffering  which  the 
injury  may  have  occasioned.  In  some  cases  it  is  almost 
imperative  that  the  workman  should  take  the  compensation 
offered  to  him  at  once.  He  may  have  no  other  means  of 
living.  Once  compensation  is  paid  under  the  Act,  this 
amounts  to,  or  may  be  held  to  amount  to,  the  exercise  of 
the  option,  and  the  right  to  recover  damages  from  the 
other  party  is  gone. 

In  some  cases  a  more  equitable  result  would  be 
achieved  by  allowing  the  workman  who  has  received  com- 
pensation to  claim  damages  from  the  other  party,  subject 
to  the  condition  that  the  compensation  paid  or  payable 
should  be  deducted  from  the  damages  and  given  to  the 
employer.     On  the  other  hand,  in  cases  of  permanent 
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injury,  the  compensation  obtainable  under  this  Act  may  be 
of  greater  value  than  any  damages  likely  to  be  recovered 
from  the  party  under  legal  liability  to  pay  damages. 

That  the  workman,  however,  is  in  every  case  put  to  his 
election  of  remedies  is  clear  from  the  words  of  the  section 
itself,  and  has  been  so  held  in  the  case  of  Tong  v.  Oreat 
Northern  Kailtvay  Co.  (t). 

Workman  cajinot  sue  for  wages  during  incapaoity. — 

The  broad  intent  of  the  Act  has  been  declared  to  be  that 
a  workman  who  elects  to  take  compensation  under  the 
Act  from  his  employer  shall  have  no  other  pecuniary 
claim  in  respect  of  the  incapacity  occasioned  by  the 
injury. 

Consequently  he  cannot  sue  for  wages  which  might 
otherwise  have  accrued  between  the  date  of  the  injury 
and  the  date  of  his  actual  discharge  fi'om  the  employer's 
service.     Elliott  v.  Liggins  (c). 

A  locus  penitentisB  allowed  in  one  case. — As  shown 
by  the  case  of  Edwards  v.  Godfrey,  there  is  one  case,  and 
one  only,  in  which  a  locus  penitentia  is  permitted  by  the 
Act  to  a  workman  who  has  mistaken  his  remedy  against 
his  employer.  This  arises  where  the  workman  has  elected 
to  bring  an  action  against  his  employer,  either  under  the 
Employers'  Liability  Act  or  at  common  law,  in  which 
action  he  fails.  It  is  provided  (section  1  (4)  )  that  if, 
in  the  opinion  of  the  Court  (d)>  his  claim  for  compensation 
under  this  Act  is  a  good  one,  then,  at  the  plaintiff's 
request,  the  Court  shall  proceed  to  assess  and  award  him 
such  compensation,  and  shall  be  at  liberty  to  deduct 
therefrom  all  the  costs  incurred  through  the  plaintiff 

(ft)  86  L.  T.  802 ;  18  T.  L.  R  566. 

(c)  [1902]  2  K.  B.  84 ;  71  L.  J.  K.  B.  483  ;  87  L.  T.  29 ;  18  T.  L.  R. 
514.  A  workman  whose  contract  of  Bervice  is  continuing  is  not  prevented 
from  claiming  wages,  though  he  mav  be  prevented  by  illness  from  working. 
Cuckaon  v.  SUmes,  29  L.  J.  Q.  B.  25. 

(d)  Does  the  "Court"  here  mean  the  judge,  or  the  jury  trying  the 
cftfte  ?  In  practice  it  is  left  to  the  judge.  This  has  apparently  been 
decided  in  Scotland.  Henderson  v.  CorporcUion  of  Glasgow,  2  F.  (5th 
series)  1127  ;  87  Sc.  L.  B.  857. 
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briDgiDg  an  action,  instead  of  proceeding  for  compensa- 
tion under  this  Act  (e). 

This  option  is  only  exercisable  by  the  plaintiff,  and 
should  be  exercised  immediately  after  the  action  has  been 
decided  against  him.  The  question  has  arisen  whether, 
in  a  case  where  the  plaintiff  does  not  elect  to  ask  the 
Court  to  assess  his  compensation,  he  can  afterwards,  and 
if  so,  how  long  afterwards,  do  this. 

In  a  case  decided  by  the  Court  of  Session,  Baird  v. 
Higginbotham  (/)  a  widow  brought  an  action  at  common 
law  for  solatium  for  the  death  of  her  husband.  The 
action  was  dismissed  in  the  month  of  June,  1900.  An 
appeal  was  then  lodged,  which  appeal  was  dismissed  in 
the  month  of  November,  1900.  In  the  month  of  February, 
1901,  the  unsuccessful  plaintiff  applied  to  the  Court  of 
Session  for  an  order  that  compensation  would  have  been 
due  to  her  under  the  Workmen's  Compensation  Act,  and 
asking  that  it  should  be  awarded  pursuant  to  section  1  (4). 
The  Court  held  that  the  application  was  too  late. 

Irish  deoision  as  to  workman's  election  of  remedies. — 

Both  the  Court  of  King's  Bench  and  Coiirt  of  Appeal 
in  Ireland  had  to  consider  in  the  case  of  Beckley 
V.  Scott  (g)  the  effect  of  the  sections  of  the  Act  we  are 
considering  as  regards  the  legal  position  of  a  work- 
man whose  claim  for  compensation  under  the  Act  had 
been  dismissed.  It  was  decided  by  both  of  these  Courts 
that  there  was  nothing  in  the  Workmen's  Compensation 
Act  to  debar  a  workman  who  failed  in  his  claim  under  the 
Act  from  taking  subsequent  proceedings  independently  of 
the  Act  to  enforce  any  previously  existing  remedy. 

The  case  of  Edwards  v.  Godfrey  (supra)  was  fully 
discussed  and  considered,  and  so  far  as  it  could  not  be 
distinguished,  was  dissented  from. 

{e)  If  this  course  is  adopted  the  Court  is  required  to  give  a  certificate  of 
the  compensation  awarded,  and  the  directions  given  as  to  deduction  of  costa 
This  is  equivalent  to  an  award  under  the  Act,  s.  1  (4).  W.  C.  R.  48, 
Form  22. 

(/)  3  F.  (6th  series)  678 ;  38  Sc.  L.  B.  479. 

ig)  [1902]  2  K.  B.  (Ir.)  604,  anU,  p.  359. 
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Scottish  decision  as  to  workman's  election  of 
remedies. — In  Campbell  v.  Caledonian  Rail.  Co,  (h)  the 
defenders,  in  answer  to  an  action  brought  against  them 
under  the  Emploj^ers'  Liability  Act  and  at  common  law 
by  a  workman  in  their  employ,  pleaded  that  the  workman 
had,  before  the  action  was  brought,  claimed  and  received 
compensation  under  the  Workmen's  Compensation  Act. 
Held,  by  the  Court  of  Session,  that  the  plea  was  good. 

There  seems  no  doubt  as  to  the  correctness  or  justice  of 
this  decision.  The  difficulty  created  by  the  decision  in 
Edwards  v.  Godfrey  (supra)  is  not  that  it  prevents  the 
workman  obtaining  compensation  from  two  quarters,  but 
that,  owing  to  some  technical  error  or  mistake  as  to  his 
true  rights,  it  may  deprive  him  of  any  compensation  at  all. 

It  will  be  observed  that  the  Court  in  which  an  unsuc- 
cessful action  has  been  brought  is  to  be  "  at  liberty 
to  deduct  the  costs  "  from  the  compensation.  Although 
these  words  are  permissive  and  not  directory,  yet  this 
course  will  probably  be  adopted,  except  ia  cases  where  it 
is  unjust  that  the  employer  should  have  his  costs  (i). 
See  also  Little  v.  MacLellans,  Ltd.  (k),  and  Baird  v. 
Higginbotham  {ante,  p.  862). 

What  is  an  election  of  his  remedy  ?~When  may 

the  election  on  the  part  of  a  workman  to  take  compensa- 
tion under  this  Act  be  said  to  be  made,  so  as  to  deprive 
him  thenceforth  of  the  right  to  bring  an  action?  We 
regard  this  inquiry  as  an  important  one,  for  many  work- 
men, after  receiving  by  agreement  with  their  employers 
the  moiety  of  their  wages  for  a  time,  become  dissatisfied 
and  wish,  or  are  tempted  to  bring  an  action  with  the  object 
of  obtaining,  a  greater  amount  of  compensation  or  a  lump 
sum  of  money. 

To  obviate  this  risk,  we  advise  employers,  or  persons 
who  indemnify  employers  against  their  risk,  to  use  a 
form  of  receipt  setting  out,  not  only  that  the  money  is 

(h)  1  F.  (5th  series)  887  ;  36  Sc.  L.  R.  699. 

(i)  It  is,  however,  within  the  discretion  oC  the  arbitrator  to  refuse  to 
give  such  costs.    See  CaUennole  v.  Atlantic  Transport  Co.,  postf  p.  418. 
{k)  2  F.  (5th  series)  387  ;  37  Sc.  L.  R.  287. 
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paid  as  compensation  under  the  Workmen's  Compensa- 
tion Act,  1897,  but  also  that  the  workman  has  **  elected 
to  take  compensation  under  the  Act."  Such  agreement 
could  be  pleaded  as  a  defence  to  any  action  afterwards 
brought. 

As  previously  stated  (ante,  p.  60),  a  receipt  in  satis- 
faction of  a  legal  claim,  or  a  written  agreement  setting 
out  an  election  of  remedies  is  only  binding  where  the 
workman  is  really  an  assenting  party  thereto.  To  assent 
he  must  understand  the  nature  and,  at  all  events,  the 
general  effect  of  the  instrument  he  signs.  The  mistake 
relied  on  to  invalidate  the  instrument  must  be  a  mistake 
of  fact,  and  not  of  law. 

What  is  eleotion  ?  Soottish  deoisions. — The  Scottish 
Courts  have  been  stricter  than  the  English  in  refusing 
.  to  allow  receipts  in  discharge  of  liability,  or  agreements 
of  election  to  be  impugned.  This  may,  however,  only 
be  a  result  of  the  difference  in  procedure  between  the 
Courts  of  the  two  countries. 

In  Mathiesan  v.  Hawthomes  (l)  we  have  seen  that  the 
Court  held  a  receipt  and  discharge,  executed  notarially, 
to  be  a  good  defence,  and  refused  to  allow  a  defence  setting 
out  allegations  of  mistake  in  fact  to  go  to  proof. 

In  Dorman  v.  AUan  (m)  a  sum  of  money  was  tendered 
to  a  workman  and  accepted  in  full  discharge  of  his  claim 
under  the  Workmen's  Compensation  Act.  The  sum 
tendered  was  arrived  at  upon  the  report  of  a  medical 
man  that  the  workman  would  be  well  in  six  weeks  from 
the  date  of  the  accident.  This  opinion  proved  to  be 
unfounded,  but  both  parties  had  bond  fide  relied  upon  it. 

Held  by  the  Court  of  Session  that  these  facts  showed 
no  essential  error,  such  as  to  invalidate  the  discharge. 
This  decision  purported  to  be  founded  on  the  principle 
laid  down  by  the  House  of  Lords  in  the  case  of  Wood  v. 
North  British  Rail.  Co.  (n). 

(Q  Ante,  p.  61. 

(m)  8  F.  (5th  series)  112  ;  38  Sc.  L.  B.  70. 

(n)  18  E.  (H.  L.)  27. 
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On  the  other  hand,  in  Docherty  v.  Mc Alpine  (o), 
followed  in  Hunter  v.  Damgavil  Coal  Co.  {jp)y  where  it 
was  alleged  the  receipts  had  been  obtained  by  fraud, 
misrepresentation,  and  concealment,  the  Court  of  Session 
held  that  this  question  must  be,  priino  loco^  submitted  to 
proof.     See  contray  Little  v.  MacLellan  (5),  ante,  p.  863. 

Election  by  meajis  of  agent. — As  to  election  of  reme- 
dies through  an  agent,  or  next  friend,  see  what  has  been 
said  {ante,  p.  61)  as  to  compromise  of  cause  of  action. 

When  iiyiiry  caused  by  another  party. — As  we  have 
seen,  the  workman  must  elect  not  only  between  the 
different  legal  remedies  he  may  have  against  his 
employer,  but  also  between  the  legal  remedy  he  may 
have  against  the  employer  and  that  which  he  may  have 
against  another  party.     (Section  6.) 

As  an  example  when  such  a  choice  presents  itself,  take 
the  case  of  a  workman  being  injured  upon  his  employer's 
premises  by  the  servant  of  another  employer,  who  has 
sent  such  servant  there  to  deliver  goods.  If  the  negli- 
gence is  clear,  it  will  be  far  more  advantageous  to  the 
workman  to  proceed  at  law  against  such  other  employer. 
In  such  an  action  all  his  loss  of  wages,  as  well  as  a 
solatium  for  pain  and  suffering,  can  be  obtained,  whilst 
from  his  own  employer  he  can  recover,  as  a  maximum, 
but  half  the  wages  lost  during  the  time  he  is  incapacitated. 

Employer's  right  to  indemnity. — ^When  the  employer 
has  paid  compensation  in  respect  of  an  injury  caused  by 
some  other  person,  he  is  not  entitled  as  of  right  to  be 
indemnified  by  such  other  person.  This  right  is  only 
given  to  him  when  the  circumstances  create  a  legal  liability 
to  pay  on  the  part  of  such  other  person.  Such  person 
could,  we  imagine,  in  an  action  to  recover  the  compensa- 
tion paid,  set  up  defences  not  open  to  the  employer  under 
this  Act — as,  for  instance,  that  the  injured  workman  had 

(0)  2  F.  (5th  series)  128. 

(p)  8  F.  (5th  series)  10  ;  88  Sc.  L.  R.  6. 

iq)  2  F.  (6th  series)  387  ;  37  Sc.  L.  R.  287. 
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been  guilty  of  contribatory  negligence.  (Section  6.)  See 
W.  C.  R.  19—22. 

It  has  been  decided  by  Darling,  J.,  in  the  case  of 
Great  Northern  Rail.  Co.  v.  Whitehead  d  Co.  (r)  that 
the  employer's  right  to  indemnity  under  section  6  of  the 
Workmen's  Compensation  Act  includes  the  cost  of  the 
arbitration  proceedings  to  obtain  the  compensation,  as 
well  as  the  amount  of  the  compensation  awarded  to  the 
workman. 

Doubtless  there  are  many  cases  where  the  cost  of 
arbitration  proceedings  is  necessarily  or  reasonably 
incurred.  In  such  cases  the  employer  does  not  receive 
an  indemnity  unless  he  obtains  such  costs.  On  the 
other  hand,  under  many  circumstances  it  is  unnecessary 
and  would  be  improper  for  the  employer  to  incur  costs 
of  arbitration  proceedings  at  all.  The  above  case 
cannot,  we  think,  be  regarded  as  laying  down  any  rule 
of  law. 

As  to  indemnity  between  "  undertakers  "  under  section  4, 
see  antey  p.  811. 

Effect  of  reoeiving  a  fine  or  pai^  thereof. — ^If  a  work- 
man has  been  awarded,  under  the  Factory  Acts  or  the 
Acts  relating  to  mines,  or  any  other  similar  Acts,  a 
penalty  or  part  of  a  penalty,  imposed  upon  his  employer 
for  breach  of  any  provisions  of  such  Acts,  he  is  not  to 
be  deprived  thereby  of  his  right  to  recover  compensation, 
but  the  amount  which  has  been  so  awarded  to  him  is  to 
be  deducted  from  the  compensation.     (Section  1  (5)  {$),) 

(r)  18  T.  L.  B.  816. 

(s)  See  Factory  and  Workshops  Act,  1901,  s.  136  ;  Coal  Mines  Bcgula- 
tion  Act,  1887,  s.  70  ;  Metalliferous  Mines  Regulation  Act,  1872,  s.  88. 


CHAPTER   VIII. 

Contracts  Excluding  the  Application  op  the  Act. 
CONTRACTING  OUT  OF  ACT. 

Contraoting  out  of  the  Aot. — The  obvioas  intention  of 
the  legislature  was  that  the  benefits  of  the  Workmen's 
Compensation  Act  should  not  be  abrogated  by  private 
arrangements  between  employers  and  their  workmen. 
With  this  end  in  view,  contracts  made  before  the  passing 
of  the  Act  and  without  reference  to  it,  and  contracts 
made  with  the  intention  of  excluding  its  application,  are 
both  dealt  with — the  former  by  section  9,  and  the  latter 
by  section  8  of  the  Act. 

Existing  oontraots. — By  section  9  a  contract  by  which 
a  workman  relinquishes  any  right  to  receive  compensation 
from  his  employer  under  the  Workmen's  Compensation 
Act  for  personal  injury,  is  to  come  to  an  end,  for  the 
purposes  of  the  Act,  at  the  expiration  of  the  time  at 
which  the  workman's  contract  of  service  would  deter- 
mine if  notice  of  such  determination  were  given  at  the 
commencement  of  this  Act. 

Such  contracts  are  to  end  automatically  only  for  ''  the 
purposes  of  the  present  Act." 

Contracts  excluding  liability  under  the  Employers' 
Liability  Act,  1880,  or  the  common  law,  may  therefore 
still  be  entered  into. 

Some  existing  contracts  contain  clauses  freeing  the 
employer  from  responsibility  for  injury  to  his  workmen 
under  either  the  existing  law,  or  any  other  Acts  of 
Parliament  to  he  passed  creating  any  fresh  liability.     The 
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effect  of  the  section  (s.  9)  will  be,  that  all  such  contracts 
become  void  at  the  expiration  of  the  time  at  which  legal 
notice  to  determine  the  employment  would  expire,  such 
assumed  notice  commencing  to  run  from  and  after  July 
1st,  1898,  or  under  the  Act  of  1900  from  and  after 
July  1st,  1901.  These  times  may  vary  considerably.  A 
usual  length  of  notice  for  a  workman  is  one  week,  but  in 
many  cases  one  day's,  or  even  one  hour's  notice  is  all  that 
is  given.  On  the  other  hand,  with  respect  to  servants 
m  superior  positions,  the  length  of  notice  requisite  to 
determine  their  contracts  ma}'  be  three  or  six  months,  or 
even  more. 

Contracts  to  exclude  Aot. — Only  one  description  of 
contract  is  permitted  to  exclude  the  operation  of  the 
Workmen's  Compensation  Act.  This  must  be  a  contract 
substituting  for  the  Act  a  scheme  of  compensation, 
benefit,  or  insurance,  not  less  favourable  to  the  general 
body  of  workmen  and  their  dependants  than  are  the 
provisions  of  the  Act  itself.  It  must,  in  addition,  comply 
with  all  the  requirements  of  section  3  of  the  Act. 

These  requirements  are : 

(a.)  That  it  is  certified  to  be  a  contract  of  the  above 
description  by  the  Registrar  of  Friendly 
Societies,  who  must  take  steps  to  ascertain 
the  views  of  both  employer  and  workmen. 

(16.(1).) 
(b.)  That  the  certificate  of  such  registrar  authorising 

the  substitution  of  the  scheme  for  the  pro- 
visions of  the  Act  is  obtained.  Such  certifi- 
cate, when  given,  is  to  be  in  force  for  not  less 
than  five  years.     (lb,  (2).) 

(o.)  That  the  scheme  must  not  contain  a  condition 
making  its  acceptance  by  the  workmen  a 
condition  of  their  hiring.     (lb.  (3).) 

(d.)  That  the  scheme  is  kept  up  to  its  original 
condition,  and  fairly  carried  out.  If  com- 
plaint is  made  to  the  registrar  by  the  workmen 
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on  any  of  the  above  grounds,  and  the  com- 
plaint is  well  founded,  the  certificate  ma}'  be 
— is  to  be,  unless  the  cause  of  complaint  is 
removed — cancelled.     (lb.  (4).) 
(e.)  That  the  employer  is  at  all  times  ready  to 
furnish  accounts  to,  and  answer  inquiries  by^ 
the  registrar,     (lb.  (6).) 
The  Act  also  provides  for  an  annual  report  upon  such 
schemes  by  the  Chief  Registrar  of  Friendly  Societies 
(ih.  (7)),  to  whom  is  also  given  the  power,  in  default  of 
arrangement  between  the  employer  and  his  workmen,  to 
apportion  between  them  the  funds  of  any  scheme  which 
has  lapsed  through  being  deprived   of  its   certificate. 
(lb.  (6).) 

Contraoting-ont  not  encouraged. — ^It  will  be  noticed 
that  no  inducement  is  held  out  to  employers  to  establish 
such  schemes.  In  addition  to  the  trouble  involved  in 
their  formation  and  management,  the  benefits  to  the 
workmen  must  be  at  least  as  advantageous  as  those  given 
by  the  Act.  It  is  difficult  to  see  what  scheme,  save  one 
clearly  better  than  the  Act  itself,  would  be  certified  by 
the  registrar. 

The  effect  of  the  scheme  upon  the  general  body  of  the 
workmen  is  to  be  regarded,  not  its  effect  in  particular 
cases;  but  as  the  compensation  given  by  the  Act  is 
generally  ascertainable,  both  as  to  the  events  upon  which 
it  is  payable,  and  as  to  amount,  it  would  seem  that  the 
scheme  must  be  one  as  beneficial  as  the  Act  in  particular 
cases  as  well  as  generally. 

The  scheme  need  not  be  confined  to  one  employer  and 
his  workmen.  It  may  include  other  employers  and  their 
workmen  also.  This  arrangement  may  in  some  instances 
be  useful,  but  we  are  not  aware  of  any  case  where  it  has 
been  adopted. 

The  provision  that  the  scheme  shall  not  contain  a 
clause,  in  terms  requiring  the  workman  to  agree  to  it  as  a 
condition  of  his  hiring,  will,  we  think,  be  of  little  use. 
The  employer  will  always  be  able  to  ask  the  workman 
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before  engaging  him  whether  he  agrees  to  join  the 
scheme  or  not ;  and  if  he  refuses,  can  refrain  from  taking 
him  into  his  employment  (a). 

Result  of  entering  into  the  contract — By  agreeing  to 
such  a  scheme  in  substitution  for  the  benefits  of  the  Act, 
the  workman  binds  his  dependants  as  well  as  himself,  for, 
when  the  scheme  is  certified,  the  employer  is  to  be  liable 
"  onl}'  in  accordance  with  the  scheme."   (Section  8  (1).) 

It  will  be  well  to  remember  that  a  scheme  substituted 
for  the  Workmen's  Compensation  Act  will  not  prevent 
the  workmen  pailies  to  it  from  suing  the  employer,  either 
at  common  law  or  under  the  Employers'  Liability  Act. 
If  the  scheme  is  to  be  one  debarring  the  workmen  from 
prosecuting  any  claim  against  the  employer  for  personal 
injury,  it  should  be  made  clear  that  it  is  a  substitute  for 
the  rights  given,  not  only  by  the  Workmen's  Compensa- 
tion Act,  but  also  by  the  Employers'  Liability  Act,  and 
the  common  law. 

Employer  does  not  guarantee  solTency  of  scheme. — 

There  is  no  provision  that  the  employer  is  to  guarantee 
the  solvency  of  the  scheme,  or  to  pay  compensation  if  for 
any  reason  it  cannot  be  obtained  from  the  funds  appro- 
priated to  the  scheme.  If  the  contract  is  once  made, 
the  employer  is  thenceforth,  until  the  certificate  expires 
or  is  revoked,  to  be  "  liable  only  in  accordance  with  the 
scheme." 

Payment  by  friendly  society. — The  Act  contemplates 
the  possibility  that  the  payments  under  a  scheme  sub- 
stituted for  the  Act  will  be  made  by  a  friendly  society, 
and  to  facilitate  such  end,  provides  that  certain  sections 
of  the  Friendly  Societies  Act,  1896  (6),  as  to  the  limita- 
tions under  which  such  societies  can  grant  annuities  and 
the  amount  of  such  annuities,  shall  not  apply  to  them 
in  respect  of  such  scheme. 

The  object  of  this  provision  is  to  leave  a  friendly  society 

(a)  But  see  now  Shop  Clubs  Act,  1902,  2  Edw.  YII/c.  21. 
{b)  59  &  60  Vict.  c.  25,  s.  8  (1)  (proyiso),  also  ss.  16,  41. 
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free  to  pay,  under  a  scheme  framed  with  reference  to  this 
Act,  such  a  sum  either  to  a  workman,  or  his  dependants, 
as  the  scheme  might  sanction. 

Contpaoting-oat  by  Crown  workmen. — The  Treasury 
may  frame  a  scheme  which  the  workmen  of  the  Crown, 
(other  than  those  in  the  naval  or  military  service,  to  whom 
the  Act  does  not  apply)  may  agree  to  accept  in  place  of 
thebenefits  of  the  Act.  (Section  8  (2.))  Even  the  Treasury 
scheme  must  be  certified  by  the  Registrar  of  Friendly 
Societies.  Persons  employed  in  the  civil  service  of  the 
State  who  suffer  personal  injury  in  the  discharge  of  their 
duty,  without  their  own  default,  and  if  the  injury  is 
specifically  attributable  to  the  nature  of  the  duty,  have 
usually  received,  or  in  case  of  death  resulting  from  the 
injury,  their  relatives  have  received,  compensation  from 
the  Treasury. 

Soheme  framed  under  the  Superannuation  Aot. — This 
compensation  has  been  awarded  under  a  warrant  or 
scheme  framed  under  the  Superannuation  Act,  1887  (c). 
In  view  of  the  new  scheme  of  compensation  under  this 
Act,  the  Treasury  is  authorised  to  modify  such  warrant 
or  scheme.  This  scheme  has  now  been  framed  and  is  in 
operation. 

(c)  50  k  51  Vict.  c.  67,  ss.  1,  2,  8. 
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The  Method  op  Obtaining  Compensation. 

AEBITRATION. 

All  questions  arising  under  the  Workmen's  Compensa- 
tion Act  are  to  be  settled  bv  arbitration. 
Section  1  (8)  enacts  as  follows  : 

''  If  any  question  arises  in  any  proceedings  under 

this  Act  as  to  the  liability  to  pay  compensation 

under  this  Act  (including  any  question  as  to  whether 

the  employment  is  one  to  which  this  Act  applies),  or 

as  to  the  amount  or  duration  of  compensation  under 

this  Act,  the  question,  if  not  settled  by  agreement, 

shall,  subject  to  the  provisions  of  the  First  Schedule 

to  this  Act,  be  settled  by  arbitration,  in  accordance 

with  the  Second  Schedule  to  this  Act." 

No  action  can  under  any  circumstances  be  brought  by 

any  person  either  to  recover  compensation  or  to  obtain 

a  declaration  that  he  is  entitled  to  recover  it. 

There  must  be  a  dispute  to  ^ve  arbitrator  jarisdio- 
tion. — The  Court  of  Appeal  has  laid  down  in  the  case  of 
Field  V.  Longden  dk  Sons  (a),  that  there  must  be  a  dispute 
between  the  workman  and  his  employer  as  to  one  or  more 
of  the  matters  mentioned  in  the  above  section  (s.  1  (8)) 
before  an  arbitrator  has  jurisdiction  to  entertain  proceed- 
ings under  this  Act. 

This  decision  is  important.  It  was  formerly  very 
usual  for  arbitration  proceedings  to  be  taken  in  a  County 
Court  when  there  was  no  dispute  at  all ;  and  when  the 

(a)  [1902]  1  K.  B.  47 ;  71  L.  J.  K.  B.  120 ;  85  L.  T.  671. 
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employer  admitted  liability  and  was  willing  to  pay  the 
compensation  given  by  the  Act.  The  ostensible  ground 
for  taking  proceedings  in  such  cases  was  to  obtain  an 
award  enforceable  by  the  county  court,  but,  as  was  pointed 
out  in  the  above  case,  this  result  can  always  be  achieved 
by  registration  of  a  memorandum  under  clause  8  of 
schedule  2.  If  the  employer  has  shown  a  willingness  to 
give  all  that  the  Act  requires,  an  implied  agreement  exists, 
and  this  implied  agreement  may  be  registered.  Jones  v. 
Great  Central  Railway  Co.  (b).    (See  post,  pp.  410,  411.) 

Scottish  deoision. — The  same  view  as  to  the  necessity 
of  a  dispute  existing  before  arbitration  proceedings  can 
be  commenced  has  been  adopted  in  Scotland,  in  Diinlop 
Y.  Rankin  (c),  where  the  Court  of  Session  decided  that, 
when  once  an  agreement,  capable  of  being  registered 
under  clause  8  of  the  Second  Schedule  to  the  Act,  has 
been  come  to  between  employer  and  workman,  arbitration 
proceedings  are  henceforth  incompetent. 

Arbitration  is  subject  to  Act  and  Rules. — All  arbitra- 
tions under  the  Workmen's  Compensation  Act  are 
regulated  by  the  Act  itself  and,  save  where  the  arbitra- 
tion tribunal  is  selected  by  the  parties  themselves,  by 
the  rules  which  have  been  framed  thereunder  (d). 

These  rules,  dated  May,  1897,  are  very  voluminous. 
They  relate  chiefly  to  arbitrations  held  by  a  county  court 
judge  or  arbitrator  appointed  by  him,  and  atFect  the 
other  methods  of  arbitration  provided  by  the  Act  to  a 
very  small  extent. 

Additional  rules  have  been  added  in  the  years  1899  and 
1900,  making  further  provision  for  carrying  out  the  Act 
as  it  has  been  interpreted  by  the  Court  of  Appeal  and  the 
House  of  Lords.  The  rules  may  be  cited  as  the  Work- 
men's Compensation  Rules,  1898  to  1900.  See  Appendix  (e). 

(6)  Minton-Senhouse  W.  C.  C,  vol.  iv.,  p.  23. 

(e)  4  P.  (5th  series)  203  ;  39  Sc.  L.  R.  146. 

(d)  The  power  to  make  the  rules  is  conferred  by  sched.  2  (5),  (6),  (8), 
(9),  (10)  and  (12).  In  Scotland  act  of  sederunt  is  substituted  for  rules, 
section  14  (b).     sSee  Appendix  R. 

(e)  These  additional  rules  may  be  found  inserted  in  the  Principal  Rules 
in  the  places  to  which  they  belong. 

E.L.  c  0 
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Every  arbitration  must  take  place  in  accordance  with 
the  Second  Schedule  to  the  Act,  and  subject  to  the 
provisions  of  the  First  Schedule. 

The  arbiti*ator  has  not  an  unlimited  discretion,  but  is 
bound  by  the  Act,  and  by  the  scale  and  conditions  of 
compensation  set  out  in  the  schedules. 

The  arbitration  may  arise  with  reference  to  any,  or 
all,  of  the  following  matters : 

(a.)  The  liability  to  pay  compensation.    (Section  1  (3).) 

(b.)  The  question  whether  or  not  the  employment  is 
one  to  which  the  Act  applies.     {lb.) 

(c.)  The  amount  or  duration  of  the  compensation.    (lb.) 

(d.)  Any  question  as  to  who  are  dependants,  or  as 
to  the  amount  of  compensation  payable  to  any 
dependant.     (Sched.  1  (5).) 

(b.)  The  revision  of  awards  of  weekl}'^  payment  of  com- 
pensation, with  the  view  of  ending,  diminishing, 
or  increasing  the  same.     {lb.  (12).) 

(f.)  The  redemption  of  weekly  payments  of  compensa- 
tion by  the  award  of  a  lump  sum.    {lb.  (IS).) 

(g.)  The  liability  of  a  contractor  to  indemnif}'^  the 
undertaker  under  section  4  of  the  Act,  where 
both  are  made  respondents.     (W.  C.  E.,  23  (2).) 

(h.)  By  consent,  the  liability  of  any  third  party  to 
indemnify  the  undertaker  from  whom  compensa- 
tion is  recovered.     (W.  C.  R.,  22.) 

Employer  may  institute  arbitration  prooeedings. — 

Until  the  decision  of  the  House  of  Lords  in  Powell  v. 
Main  CoUiery  Co.  {ante,  p.  350),  it  was  thought  that  original 
arbitration  proceedings  would,  and  indeed  could,  only  be 
instituted  by  the  workman,  and  the  Rules  of  1898  were 
framed  in  conformity  with  this  view. 

It  was  always  clear  that  when  an  award  existed,  either 
employer  or  workman  could  take  arbitration  proceedings 
to  have  the  same  reviewed  under  schedule  1  (12),  or  the 
employer  could  take  arbitration  proceedings  under 
schedule  1  (13)  for  redemption  of  the  weekly  payments. 

The  House  of  Lords  declared  in  the  above  case  that 
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the  employer  had,  in  addition  to  these  powers,  the  right 
to  institute  original  arbitration  proceedings  when  a  claim 
for  compensation  had  been  made  upon  him  by  his 
workman  which  was  not  promptly  prosecuted.  It  is  true 
this  procedure  was  spoken  of  by  the  Lord  Chancellor 
(the  Earl  of  Halsbury)  as  in  the  nature  of  applying  for  a 
peremptory  appointment  to  press  on  arbitration  pro- 
ceedings which  had  been  already  commenced  by  the  mere 
making  of  a  claim  for  compensation ;  but  if  the  arbitration 
tribunal  has  not  been  selected,  and  the  employer  goes  to 
the  county  court,  he  really  institutes  the  arbitration 
proceedings.  The  rules  of  Deer.,  1900,  have  been 
framed  to  meet  the  possibility  of  such  proceedings  by  an 
employer.  (See  General  Rules,  r.  10  (a),  r.  14  (2),  (3), 
r.  17  (5),  r.  18  (7),  r.  22  (a),  r.  24  (2).) 

Important  duties  of  arbitrator. — The  matters  with 
reference  to  which  arbitration  proceedings  can  be  taken 
may  raise  difiScult  points  both  of  law  and  of  fact.  The 
arbitrator  is  in  all  cases  to  decide  whether  the  employ- 
ment is  one  to  which  the  Act  applies.  The  wide  meaning 
given  to  the  word  "  factory,"  and  the  inclusion  under  this 
word  of  docks,  wharves,  quays,  and  warehouses,  and  of 
the  machinery  and  plant  used  in  the  process  of  loading 
or  unloading  or  coaling  any  ship  in  any  dock,  harbour,  or 
canal  (Factory  Act,  1901,  s.  104);  the  partial  application 
of  the  Act  to  the  building  trade ;  and  the  liability  imposed 
on  the  undertaker  for  contractors  often  renders  the 
decision  of  this  question  a  matter  of  some  complexity. 

Different  decisions  on  many  of  these  points  have,  and 
probably  will  again,  be  given  by  diffei'ent  arbitrators. 

Where  the  arbitrator  is  a  layman,  he  will  often,  no 
doubt,  find  it  convenient  to  submit  such  questions,  when 
they  arise,  to  the  county  court  judge  by  means  of 
a  special  case.  (Sched.  2  (4).)  He  is  not  compellable 
to  do  so.     (W.  C.  R.,  30.)     See  post,  p.  878. 

If  this  course  is  generally  adopted  it  may  lead,  after  a 
time,  to  the  Act  being  construed  with  uniformity.  The 
arbitrator  is  primd  facie  the  absolute  judge  of  both  fact 

c  0  2 
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and  law.  From  his  decision  upon  questions  of  fact  there 
is  no  appeal,  nor  has  the  county  court  judge  any  power  to 
reverse  his  findings  of  fact  even  where  the  arbitrator 
states  a  special  case.     Ferguson  v.  Green  {ante,  p.  247). 

THE   ARBITRATION   TRIBUNALS. 

The  arbitration  tribunals  are  established  by  the  Second 
Schedule  to  the  Act,  clauses  (1),  (2),  and  (8). 

There  are  four  tribunals  which  may  become  invested 
with  jurisdiction  arising  alternatively,  and  to  one  or  other 
of  which  any  matter  in  dispute  under  the  Act  must  be 
referred  (/).  The  two  first  derive  jurisdiction  firoih  the 
consent  of  the  parties  interested  in  the  arbitration,  whilst 
the  two  latter  derive  it  from  the  Act  itself. 

1. — A  committee,  representative  of  an  employer  and  his 
workmen,  with  power  to  settle  matters  under  this 
Act.     (Sched.  1  (1).) 

By  the  Equitable  Councils  of  Conciliation  Act  (g)  and 
the  Master  and  Workmen  (Arbitration)  Act,  1872  (h), 
power  is  given  to  employers  and  workmen  to  establish, 
under  the  former  Act,  with  the  consent  of  the  Secretary 
of  State,  and  under  the  latter  Act  without  such  consent, 
Boards  of  Conciliation,  composed  of  representatives  of  both 
employer  and  workmen,  to  settle  by  arbitration  all  disputes 
as  to  the  terms  and  incidents  of  the  employments. 

The  power  given  by  these  Acts  has  been  very  little 
resorted  to,  although  in  some  trades  voluntary  com- 
mittees, formed  with  such  object,  exist. 

Where  such  a  committee  is  already  established,  a 
general  jurisdiction  to  arbitrate  under  the  Workmen's 
Compensation  Act  may  by  consent  be  conferred  upon  it, 
or  a  committee  may  be  appointed  for  the  express  purpose 
of  being  invested  with  this  jurisdiction. 

(/)  There  are  two  other  tribunals  which  under  yery  special  circumstances 
may  be  called  upon  to  assess  the  compensation,  see  poH,  pp.  387,  888. 
ig)  30&81  Vict.  c.  105. 
{h)  85  k  36  Vict.  c.  46. 
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Jurisdiotion  of  committee  may  be  refused. — Even 
where  a  committee  exists  with  jurisdiction,  either  party 
to  the  arbitration  may  oust  its  jurisdiction  by  objecting, 
in  writing,  to  the  other  party,  before  the  committee  meets 
to  consider  the  question.     (Sched.  2  (I).) 

Such  a  committee  when  invested  with  jurisdiction  has 
a  twofold  power ;  it  may  either  hear  and  determine  the 
arbitration  itself,  or  may  refer  it  to  the  arbitration  of 
some  other  person.     (Sched.  2  (1).) 

Arbitration  by  oommittee  inconvenient. — Arbitration 
by  a  committee  is,  we  think,  very  inconvenient.  It  is  in 
practice  rarely  resorted  to. 

There  is  no  procedure  for  the  regulation  of  such 
arbitration,  save  such  rules  as  may  be  made  by  the  com- 
mittee itself.  The  rules  made  under  the  Act  do  not  apply. 
There  is  no  power  to  enforce  the  attendance  of  witnesses,  or 
the  production  of  documents  (i).  Although  the  rules  made 
under  the  Act  do  not  apply  to  arbitration  by  a  committee, 
the  committee  is  bound  by,  and  will  have  to  conform  to, 
such  rules  when  submitting  a  question  of  law  for  the 
decision  of  the  county  court  judge,  under  clause  (4)  or 
sending  the  memorandum  of  the  award  for  registration 
in  the  county  court  under  clause  (8)  of  the  Second 
Schedule.  As  to  this  procedure,  see  post,  pp.  409,  410. 
The  committee  can  also  require  the  registrar  of  the 
Court  where  the  memorandum  of  award  is  registered  to 
tax  the  costs.     (W.  C.  R.,  84.) 

If  there  is  no  committee,  or  if  the  committee  fails  to 
settle  the  matter  within  three  months  from  the  date  of 
the  claim  being  made,  or  refers  the  claim  to  arbitration,  or 
if  the  committee  is  objected  to  in  manner  aforesaid,  the 
jurisdiction  of  the  second  tribunal  arises.    (Sched.  2  (2).) 

2. — A  single  arbitrator  agreed  on  by  the  parties. 

In  this  case,  as  in  the  case  of  the  committee,  the 
arbitration  is  quite  informal.  The  arbitrator  derives  his 
jurisdiction  from  the  consent  of  the  parties  only. 

(i)  The  power  given  by  the  Arbitration  Act,  1889,  88.  8,  18,  to  obtain 
attendance  of  witnesses  and  production  of  documents  cannot  be  resorted 
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He  is  subject  to  many  disadvantages. 

As  in  the  case  of  the  committee  he  is  not  able  to  compel 
the  attendance  of  witnesses  or  to  procure  documents. 

We  are  not  sure  that  it  is  not  in  the  power  of  either 
party  to  withdraw  the  authority  he  has  given  to  such 
an  arbitrator  at  any  time  before  the  award,  and  thus  to 
render  the  whole  proceedings  futile  (A;). 

Arbitrator  agreed  upon  by  the  parties  not  bound  by 
rules. — The  rules  made  under  the  Act  only  affect  such 
an  arbitration  to  the  same  limited  extent  that  they  affect 
arbitration  by  a  committee.  The  arbitrator  is  not 
entitled  to  the  assistance  of  the  machinery  and  officials 
of  the  county  court.  In  addition,  whilst  such  an  arbitrator 
will  probably  often  be  a  layman,  the  legal  questions  he  is 
called  upon  to  decide  may  be  of  the  greatest  complexity 
and  nicety. 

He  may  administer  the  oath  to  such  witnesses  as 
voluntarily  come  before  him  (see  infra),  but  cannot 
compel  them  to  answer  questions. 

May  submit  question  of  law  to  judge.— He  may,  like 
the  committee,  if  he  thinks  fit,  submit  a  question  of  law  to 
the  county  court  judge  in  the  form  of  a  special  case. 
(Sched.  2  (4).  W.  C.  R.,  80.)  He  must  send  a  memo- 
randum of  his  award  for  registration  in  the  county  court 
in  manner  hereafter  explained.  (Sched.  2  (8).  W.  C.  R., 
88 — 14,  Form  16.)  Howan  arbitrator  of  this  kind  selected 
by  the  paiiies  is  to  be  remunerated,  is  not  stated.  Having 
jurisdiction  over  the  costs  (Z),  he  may  be  able  to  make 
the  cost  of  taking  up  his  award  part  of  the  costs  in  the 
arbitration,  but  as  these  have  to  be  taxed,  and  as  the 

to,  as  this  Act  does  not  apply  to  the  Workmen's  Compensation  Act. 
(Sched.  2  (4).)  Such  a  committee  may,  however,  administer  an  oath  to 
all  such  witnesses  as  voluntarily  come  before  them.  Evidence  Act,  1851 
(14  &  15  Vict.  c.  99),  8.  16. 

(k)  Our  reasons  for  expressing  this  doubt  would  take  too  much  space  to 
set  out  in  detail,  but,  until  the  passing  of  the  Arbitration  Act^  1889 
(52  &  53  Vict.  c.  49),  except  under  one  statute  afterwards  repealed,  the 
power  of  an  arbitrator  appointed  by  consent  of  the  parties  to  the  arbitration 
could  always  l)e  revokea  oy  any  of  such  parties. 

(I)  Sched.  2  (6). 
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arbitrators'  fees  will  have  to  be  paid  before  the  award  is 
obtained,  difficulty  may  arise  here. 

He  has  also  to  determine  upon  which  scale,  in  use  in 
the  county  court,  the  costs  shall  be  taxed.  For  this 
purpose,  where  the  award  is  not  of  a  capital  sum,  he 
should  decide  what  shall  be  considered  the  capital  amount 
of  his  award  (m). 

Suggestions  to  lay  afbitratop. — If  the  arbitrator  is  a 
layman  he  must  remember  that,  although  he  has  a  wide 
discretion  and  is  not  bound  by  forms,  he  must  conduct 
the  proceedings  in  a  judicial  manner. 

He  must  fix  a  definite  place  and  time  for  the  holding 
of  the  arbitration,  and  give  notice  thereof  to  all  parties. 
If  on  the  first  appointment  one  of  the  parties  is  absent, 
he  should  adjourn,  and  give  a  peremptory  notice  of  a 
second  sitting,  making  it  clear  to  such  absent  party 
that,  in  default  of  appearance  after  such  peremptory 
notice,  he  will  proceed  with  the  arbitration.  This  he 
may  safely  do. 

He  must  hear  all  parties,  or  their  representatives,  and 
must  accept  no  evidence  save  in  the  presence  of  the  parties 
or  their  representatives.  Although  legal  practitioners 
have  no  special  right  to  be  heard,  it  would  be  most  unwise 
to  refuse  them  audience.  Although  not  generally  binding 
upon  him,  he  will  find  the  rules  made  under  the  Act, 
and  the  forms  added  thereto,  of  great  service  as  pre- 
cedents which,  with  small  alteration,  he  can  use  and  allow 
to  be  made  use  of. 

When  making  his  award  he  can  make  use  of  one  of  the 
draft  awards  in  Form  No.  14.  The  memorandum  of  his 
award  for  registration  in  the  county  court  must  be  in 
accordance  with  Form  16 ;  must  be  signed  by  him  and 
transmitted  to  the  registrar.  (W.  C.  R.,  38.)  If  he  wishes 
to  submit  a  question  of  law  to  the  county  court  judge, 
this  must  be  done  by  special  case.  (W.  C.  R.,  30.)  We 
have  prepared  a  drnft  form  of  special  case,  which  will  be 
found  in  Appendix  {n). 

(m)  W.  C.  E.,  33  (I)  (2).  {n)  See  Appendix  P. 
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It  is  almost  unnecessai*y  to  saj'  that  the  arbitrator  must 
act  with  strict  impartiality  between  the  parties.  If  he 
has  any  interest,  direct  or  indirect,  either  in  the  subject- 
matter  or  in  the  parties,  he  should  decline  to  act  at  all. 

If  evidence  tendered  before  him  is  objected  to,  he  will 
generally  do  wisely  to  receive  it,  for  he  is  not  bound  by 
the  legal  rules  of  evidence.  He  should  bear  in  mind,  and 
try  as  far  as  possible  to  conform  to  one  general  rule,  to 
which  most  of  the  legal  rules  of  evidence  are  referable, 
viz.,  that  the  best  evidence  to  prove  facts  should  always, 
where  possible,  be  obtained. 

If  the  parties  do  not  agree  to  refer  to  a  single  arbitrator, 
the  jurisdiction  of  the  third  tribunal  arises. 

3. — The  county  court  judge  of  the  district. 

This  is  the  tribunal  to  which  the  greater  part  of  the 
disputes  arising  under  the  Act  are  referred.  The  advan- 
tages of  referring  to  this  tribunal  are  man3\  The  judge 
is  a  trained  lawyer.  Although  he  sits  as  arbitrator  he 
can  exercise  all  his  powers  as  a  judge  (o),  and  has  the 
assistance  of  his  officials. 

Nothing  is  paid  by  the  parties  for  his  services  as  arbi- 
trator ;  indeed,  no  fees  whatever  are  to  be  paid  before  award 
in  respect  of  this  form  of  arbitration.     (Sched.  2  (11).) 

Where  prooeedings  must  be  taJcen. — By  clause  9  of 
the  Second  Schedule  to  the  Act  it  is  enacted  that  "where 
any  matter  under  this  Act  is  to  be  done  in  a  county 
court,  or  by,  to,  or  before  the  judge  or  registrar  of  a 
county  court,  then,  unless  the  contrary  intention  appear, 
the  same  shall,  subject  to  Bules  of  Court,  be  done  in, 
or  by,  to,  or  before  the  judge  or  registrar  of  the  county 
court  of  the  district  in  which  all  the  parties  concerned 
reside;  or  if  they  reside  in  different  districts,  the  district 
in  which  the  accident  out  of  which  the  said  matter  arose 

(o)  It  seems  to  ha^e  been  the  intention  that  the  judge  should  have,  as 
arbitrator,  all  his  powers.  The  arbitrator  appointeil  by  him  as  substitate 
is  expressly  given  uU  the  powera  of  a  county  court  judge.  (Sched.  2  (3).) 
Why  special  power  is  given  by  clause  (4)  to  procure  attendance  of  witnesses 
and  production  of  documents  seems  hard  to  say.  These  ai'e  parts  of  the 
general  powers. 
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occurred,  without  prejudice  to  any  transfer  in  manner 
provided  by  Rules  of  the  Court" 

A  somewhat  curious  question  arose  under  this  paragraph 
in  the  case  of  The  King  v.  His  Honour  Judge  Owen  and 
Robertson  (p).  In  this  case  the  employer  resided  in 
Scotland  and  the  workman  in  England.  The  injury  in 
respect  of  which  proceedings  were  commenced  occuiTed 
within  the  district  of  the  Newport  (Mon.)  county  court, 
and  the  proceedings  were  taken  in  that  Court.  The 
county  court  judge  decided  that  he  had  no  jurisdiction 
to  hear  the  arbitration,  inasmuch  as  the  parties  did  not 
reside  in  different  districts  within  the  meaning  of  the 
above  clause. 

It  was  argued  that  ''districts"  meant  county  court 
districts  in  England  only,  and  that  even  if  proceedings 
could  be  taken  against  the  employer  in  Scotland,  there 
was  no  remedy  provided  in  England. 

The  applicant  thereupon  obtained  a  rule  nisi  from  the 
Court  of  King's  Bench  calling  upon  the  county  court 
judge  to  hear  and  determine  his  application  for  compensa- 
tion. In  the  argument  of  the  rule,  reference  was  made 
to  clause  14  (a)  of  the  Second  Schedule  to  the  Act,  which 
is  as  follows : — "In  the  application  of  this  schedule  to 
Scotland,  'sheriff'  shall  be  substituted  for  county  court 
judge,  'sheriff  court'  for  'county  court,'  'action'  for  'plaint,' 
'sheriff  clerk'  for  'registrar  of  the  county  court,'  and  'act 
of  sederunt' for  'Rules  of  Court,'"  and  it  was  argued  that 
the  expression  "district"  need  not  be  read  in  any  technical 
sense  as  applicable  only  to  the  district  of  a  county  coui*t, 
but  could  properly  be  read  as  meaning  the  area  over  which 
a  county  court  or  sheriff  court  has  jurisdiction.  The 
Court,  consisting  of  Lord  Alverstone,  C.J.,  Darling 
and  Channell,  JJ.,  assented  to  this  argument,  and  made 
the  rule  absolute. 

Arbitration  regulated  by  rules. — The  judge  is  to 
conduct  the  arbitration  in  accordance  with  the  schedules 
to  the  Act,  and  the  Rules  made  thereunder. 

(p)  [1902]  2  K.  B.  486 ;  71  L.  J.  K.  B.  770  ;  18  T.  L.  R.  701. 
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Both  the  judge's  duties  as  arbitrator  and  the  duties  of 
the  officials  are  to  be  part  of  the  duties  of  the  county 
court.     {lb.  (10).) 

Notwithstanding  this  enactment,  the  proceedings  under 
the  Act,  whether  before  the  county  court  judge  or  before 
an  arbitrator  appointed  by  him,  are  arbitration  proceedings ; 
and  the  judge,  having  once  made  his  award,  is  functui 
officio,  and  consequently  cannot  grant  a  new  trial  as  he  can 
do  in  all  county  court  actions.    See  Mountain  v.  Parr  (q). 

Special  appellate  Jurisdiction  of  county  court  judge- 
In  addition  to  his  jurisdiction  as  arbitrator,  the  county 
court  judge  has  special  jurisdiction,  conferred  upon  him 
by  the  Act  (r),  to  decide  any  question  of  law  submitted  to 
him  by  a  committee  acting  as  arbitrator;  an  arbitrator 
appointed  by  the  parties;  or  an  arbitrator  appointed  by 
such  judge  himself.  As  stated  above,  this  has  to  be  done 
by  special  case  (8).  Great  care  must  be  taken  b}'  the 
arbitrator  that  the  question  submitted  to  the  judge  is 
really  a  question  of  law,  and  that  the  facts  necessary  to 
decide  such  question  are  set  out  in  the  case  and  found 
clearly  and  definitely  (0. 

Procedure  when  special  case  stated. — Upon  the  receipt 
of  the  special  case  by  the  judge,  a  day  and  hour  for  hearing 
the  case  is  appointed,  and  the  registrar  gives  the  parties 
notice  thereof.  The  notice  is  to  be  given  ten  days  at  least 
before  the  day  fixed  for  the  hearing,  unless  all  parties 
consent  to  an  earlier  day.     (W.  C.  R.,  30  (8),  Form  15.) 

The  same  rule  (r.  80)  provides  for  remitting  the  case  back 
to  the  arbitrator  either  before  or  after  decision,  or  for  the 
judge  making  the  award  thereon  himself.  The  judge  has 
jurisdiction  over  the  costs  of  the  special  case. 

Upon  the  argument  of  the  case  the  judge  may  refer  to 
the  whole  of  any  documents  mentioned  in  the  case,  and 

(q)  [1899]  1  Q.  B.  805  ;  68  L.  J.  Q.  B.  447  ;  80  L.  T.  842  ;  15  T.  L.  R. 
262. 

[r)  Scbed.  2  (4). 

{s)  Rule  30,  Appendix  P. 

{t)  A  lay  arbitrator  often  sets  out  as  a  question  of  law,  what  is  really  a 
question  of  fact ;  or  a  question  which|  altnough  one  of  law,  is  dependent 
upon  findings  of  fact. 
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draw  inferences  both  of  fact  and  law  from  the  facts  and 
documents  in  the  case  (W.  C.  R.,  30  (2));  but  he  cannot 
alter  the  arbitrator's  finding  of  fact  (u). 

Appeal. 

Appeal  from  oounty  ooart  judge. — The  decision  of  the 
county  court  judge  upon  any  question  of  law,  whether 
submitted  to  him  by  an  arbitrator  or  decided  by  him  in  an 
arbitration  held  by  himself,  is  final  unless  in  manner  pre- 
scribed by  Rules  of  the  Supreme  Court,  either  party 
appeals  to  the  Court- of  Appeal.     (Sched.  2  (4).) 

The  procedure  in  England  is  regulated  by  the  Rules 
of  the  Supreme  Court,  Order  58,  r.  20,  which  applies 
the  rules  regulating  appeals  from  inferior  Com*ts  to 
appeals  under  the  Workmen's  Compensation  Act,  with 
the  substitution  of  the  Court  of  Appeal  for  the  High 
Court  {x). 

In  Scotland  appeals  are  regulated  by  the  Act  of 
Sederunt  of  8rd  June,  1898,  see  Appendix  R. 

In  Ireland  appeals  are  regulated  by  Order  58,  r.  24,  of 
the  Rules  of  the  Supreme  Court  (Ireland). 

The  procedure  in  England  is  new.  The  appeal  given 
by  the  County  Court  Act,  1888,  s.  120,  and  the  Rules  of 
the  Supreme  Court  made  thereunder,  is  to  a  Divisional 
Court.  Allowing  the  appeal  to  go  direct  to  the  Court 
of  Appeal  is,  we  think,  a  better  course. 

It  must  be  noticed  that  appeals  to  the  Court  of  Appeal 
only  lie  in  such  matters  as  arise  in  the  arbitration. 
Appeals  in  other  matters  must  (when  they  are  capable  of 
being  appealed  at  all)  be  brought  to  a  Divisional  Court. 
This  was  so  held  by  the  Court  of  Appeal  in  the  case  of 
Leech  v.  Life  and  Health  Assurance  Association  (y).  The 
actufid  decision  in  this  case  was  that  the  Court  of  Appeal 
had  no  jurisdiction  under  clause  4  of  the  Second  Schedule 
to  hear  an  appeal  against  the  refusal  of  a  county  court 
judge  to  direct  insurers  to  pay  insurance  money  into  the 

(u)  Fergiuon  y.  Greeny  ante^  p.  376. 

{x)  See  the  Rules  in  Appendix  Q. 

(y)  11901]  1  K.  B.  707  ;  70  L.  J.  K.  B.  644  ;  84  L.  T.  414  ;  17  T.  L.  R.  854. 
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Post  Office  Savings  Bank  in  accordance  with  the  provisions 
of  section  6  (1)  of  the  Act. 

In  this  case  the  question  was  left  open  as  to  whether 
there  was  an  appeal  to  a  Divisional  Coui-t. 

In  the  case  of  Morris  v.  Northern  Employers'  Mutual 
Indemnity  Co.  the  Divisional  Court  held  that  it  had 
jurisdiction  to  entertain  an  appeal  under  section  5  (1)  of 
the  Workmen's  Compensation  Act.  This  decision  was 
affiiTued  by  the  Court  of  Appeal  {z). 

Obtaining  a  judgment  summons  for  the  purpose  of 
enforcing  an  award  under  the  Act. is  not  a  proceeding 
in  the  arbitration.  Consequently  an  appeal  against  a 
refusal  of  a  county  court  judge  to  allow  a  judgment 
summons  to  issue  lies  to  the  Divisional  Court,  and  not  to 
the  Court  of  Appeal  (a). 

An  order  in  the  nature  of  a  mandamus  to  compel  a 
judge  to  perform  some  duty  imposed  upon  him  by  the 
Act  is  not  a  proceeding  in  the  arbitration,  and  the 
application  for  such  an  order  must  be  made  to  the 
Divisional  Court  (5). 

In  Scotland. — It  has  been  decided  in  Scotland  that 
an  appeal  is  not  competent  in  every  matter  even  of  law 
which  a  sheriif  may  have  to  decide  under  the  Act.  See 
Cochrane  v.  Traill  (c)  and  Cammich  v.  Glasgow  Iron 
and  Steel  Co,  (d) ;  see  post,  p.  410. 

It  must  never  be  forgotten  that  the  appeal  to  the 
Court  of  Appeal  is  only  permitted  on  questions  of  law 
raised  and  decided  in  the  arbitration. 

Seonrity  for  oosts  of  Appeal.  —  Upon  an  applica- 
tion founded  upon  affidavit  that  the  appellant  is  imable 
to  pay  the  costs  of  the  appeal,  the  Court  of  Appeal 
will,   as    a    rule,    order   security   for   the   costs   of  the 

(z)  [1902]  2  K.  B.  165  ;  71  L.  J.  K.  B.  773  ;  86  L.  T.  748.  See  also 
Kniveton  v.  Northern  Employers*  Mutual  Indemnity  Co.  (1902),  1  K.  B. 
880  ;  71  L.  J.  K.  B.  588  ;  86  L.  T.  721. 

(a)  BaUey  v.  Plant  (1901),  1  Q.  B.  31  ;  70  L.  J.  Q.  B.  63  ;  83  L.  T. 
459  ;  17  T.  L.  R.  48,  poht,  p.  404. 

(b)  Welland  v.  Great  Wextcrn  Railway  Co,,  16  T.  L.  R.  297. 

(c)  3  F.  (5ih  series)  27  ;  38  So.  L.  R.  18. 
{d)  4  F.  (otii  series)  198  ;  39  Sc.  L.  R.  138. 
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appeal — ^in  the  case  of  a  workman's  appeal  usually  £16 — 
to  be  given  (e). 

This  security  can  be  required  although  the  workman's 
appeal  is  supported  by  a  trade  union,  and  even  where  the 
workman's  costs  in  the  county  court  have  been  already 
paid  by  the  trade  union  (/). 

In  the  case  of  Harwood  v.  Ahrahain8{g)  it  was  argued 
that  security  in  workmen's  compensation  cases  ought  not 
to  be  required,  the  appeal  being  in  such  cases  analogous  to 
an  application  for  a  new  trial,  which  could  not  be  granted  in 
the  county  court  (ft).  It  was  pointed  out  that  it  was 
not  the  practice  of  the  Court  to  order  security  for  costs 
on  applications  for  new  trials.  The  Court,  however,  held 
that  such  an  application  was  not  strictly  an  application 
for  a  new  trial,  and  ordered  the  security  to  be  given  (i). 

Although  the  rule,  that  security  must  be  given,  is  well 
established,  it  is  within  the  discretion  of  the  Court  to 
refuse  the  application  where  special  grounds  render  it 
inequitable  that  it  should  be  required.  See  Hvhball  v. 
Everitt  d  Sons{k). 

The  application  for  security  for  costs  should  be  made 
promptly  after  the  appeal  has  been  entered.  It  should 
be  made  before  the  other  side  has  incurred  the  costs  of 
preparing  for  the  appeal,  otherwise  it  may  be  refused.  It 
is  usually  made  to  the  Court  of  Appeal  on  a  day  set  apart 
for  motions;  notice  must  be  given  to  the  other  side 
of  the  intention  to  make  the  application. 

It  is  in  all  cases  wise  for  the  party  proposing  to  make 
the  application  to  give  the  other  side  notice  of  such 
intention,  in  order  that,  if  they  axe  willing  to  give  the 
security,  the  necessity  for  any  application  may  be  avoided. 

(«)  HaU  y.  Snou)den.,  Hubbard  d:  Co,  (1899),  1  Q.  B.  593  ;  68  L.  J.  Q.  B. 
363  ;  80  L.  T.  266  ;  15  T.  L.  R.  244. 

(/)  McLaughlin  v.  Claytan,  The  Times,  Febraary  28th,  1899 ;  Had- 
dock Y.  Humphrey  and  Another,  The  Times,  August  Ist,  1899. 

{g)  [1901]  2  K.  B.  304  ;  70  L.  J.  K.  B.  746. 

(A)  Mountain  v.  Parr,  ajUe,  p.  382. 

(i)  The  rule  against  reauiring  security  in  applications  for  new  trials  no 
longer  exists.  Wightwuic  v.  Pope  [1902],  2  K.  B.  99  ;  71  L.  J.  K.  B. 
709  ;  86  L.  T.  760. 

{k)  16  T.  L.  R.  168,  and  PriUheU  v.  Poole,  76  L.  T.  472. 


886  THE   ARBITRATION   TRIBUNALS. 

When  no  time  is  limited  in  the  order  requiring  the 
security  to  be  given,  it  must  be  given  within  fourteen 
days  from  the  date  of  such  order  (l). 

Irish  deoision. — Stormont  v.  Workmun  (U).  The  Court 
of  Appeal  in  Ireland  does  not  order  security  for  the  costs 
of  an  appeal  to  be  given  upon  the  ground  alone  of 
poverty. 

4. — The  arbitrator  appointed  by  the  county 

court  judge. 

If  the  judge  of  the  county  court  (in  England)  is  unable 
to  hold  the  arbitration  himself,  he  can,  with  the  consent 
of  the  Lord  Chancellor,  appoint  an  arbitrator  to  act  as  his 
substitute.     (Sched.  2  (2).) 

The  procedure  regulating  the  appointment  of  any  such 
arbitrator  is  contained  in  the  W.  C.  E.  (r.  27).  This  rule 
seems  to  anticipate  that  the  Lord  Chancellor  may,  with 
reference  to  some  county  courts,  make  a  general  order, 
permitting  the  judge  to  refer  to  arbitration  cases  which 
would  otherwise  be  decided  by  him.  (16.  (a).)  In  every 
case  the  arbitrator  must  be  approved  by  the  Lord 
Chancellor.     (76.  (a),  (b),  (d).) 

The  object  of  allowing  arbitrators  to  be  appointed  by 
the  county  court  judge  is  not  very  clear.  The  power 
appears  to  have  been  given  for  the  purpose  of  preventing 
delay  where  any  particular  county  court  is  too  busy 
to  hear  the  arbitration  within  a  reasonable  time. 

Has  all  the  powers  of  a  oounty  oom*t  judge. — An 

arbitrator  appointed  by  a  county  court  judge  has  all  the 
powers  of  a  county  court  judge  (m). 

The  rules  and  forms  made  under  the  Act  regulating 
the  procedure  before  the  judge  apply  equally  to  an  arbi- 
trator appointed  by  a  county  court  judge.    (Sched.  2  (2).) 

His  duties  are  a  part  of  the  duties  of  the  county  court, 

(t)  See  remarks  of  Williams,  L.  J.,  in  18  T.  L.  R.  at  p.  637. 
{II)  33  Ir.  L.  R.  166. 

(m)  It  is  a  question  whether  he  could,  or,  indeed,  whether  the  judge  him* 
self  could,  when  acting  as  arbitrator,  commit  for  contempt  of  Court. 


THE   ABBITBATION   TRIBUNALS.  887 

and  the  officers  of  the  Court  must  act  accordingly. 
(lb.  (10).)  Although  not  so  stated,  he  will  probably  always 
be  a  barrister.  He  is  to  be  paid  by  the  Treasur}',  and  hold 
the  arbitration  at  the  Court-house  if  possible,  subject  to 
the  regulation  as  to  holding  elsewhere  set  out  in  Bule  IS. 
Being  the  alter  ego  of  the  judge  with  equal  powers,  it 
might  seem  doubtful  whether  he  could  submit  a  question 
of  law  to  the  judge  for  his  decision.  The  rules,  however, 
assume  that  he  can  do  so.  (See  W.  C.  R.,  80.)  The 
procedure  is  by  special  case,  which  is  regulated  bj^  the 
same  rule. 

5, — Special  arbitration  tribunals. 

The  tribunal  in  two  speoial  oases. — In  two  very  special 
cases  the  compensation  can  be  awarded  by  a  tribunal  not 
appointed  in  any  of  the  ways  before  stated. 

(a)  Where  workman  brings  abortiTe  action. — The  first 
of  these  cases  is  under  section  1  (4)  of  the  Act,  where  an 
action  has  been  brought  in  some  Court  (n)  to  recover 
damages  for  personal  injury,  irrespective  of  the  Act,  which 
action  has  failed,  and  the  plaintiff  makes  a  request  to  the 
Court  (o)  to  assess  his  compensation  under  the  Workmen's 
Compensation  Act. 

The  certificate  which  in  this  event  has  to  be  given  by 
the  Court,  showing  the  amount  of  compensation  awarded 
and  the  deduction  made  for  the  costs  of  the  abortive  action, 
is  to  be  according  to  Form  22,  and  is  to  be  recorded  as  if 
it  were  a  memorandum  of  an  award  made  by  an  arbitrator, 
i.e.,  it  may  be  registered  in  the  county  court  of  the  district 
in  which  the  plaintiff  in  the  action  resides,  or  in  which 
the  accident  in  respect  of  which  compensation  was  awarded 
arose,  and  may  be  enforced  as  a  judgment.  (W.  C.  R.,  48.) 
This  application  must  be  made  as  promptly  as  possible 
after  the  action  is  dismissed. 

(f»)  This  may  be  in  a  county  court,  which  would  not  otherwise  have 
joriwiiction  to  assess  the  compensation,  or  in  the  High  Court 

(o)  Whether  the  word  **  Court "  means  the  judge  or  jury  in  a  case  where 
a  jury  has  tried  the  action,  is  uncertain.  We  think  the  word  refers  to  the 
judge  of  the  Court. 
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(b)  Where  new  arbitrator  appointed  by  jadge  of  the 
High  Court. — The  second  case  arises  where  an  arbitrator 
having  been  appointed  either  dies,  or  refuses  or  becomes 
incapable  of  acting.  A  new  arbitrator  may,  in  these 
circumstances,  be  appointed  by  a  judge  of  the  High  Court 
at  chambers,  who  then  derives  jurisdiction  solely  from 
such  appointment.     (Sched.  2  (7).) 

Every  such  application  must  be  made  by  summons. 
(Order  54,  r.  1  (a).) 

A  Master  of  the  Supreme  Court  has  jurisdiction  to  hear 
the  application.     (Order  54,  r.  12.) 

If  such  an  arbitrator  is  in  substitution  for  an  arbitrator 
appointed  by  the  county  court  judge,  the  order  appointing 
him,  under  the  seal  of  the  High  Court,  is  to  be  taken  to 
the  registrar  of  such  county  court,  and  the  registrar  is  to 
act  and  the  arbitration  is  to  proceed  as  if  such  arbitrator 
had  been  appointed  by  the  judge.     (W.  C.  R.,  27  (e).) 


CHAPTER  X, 

Procedure  in  an  Arbitration  before  a  County  Court 
Judge,  or  Arbitrator  Appointed  by  Him. 

The  Arbitration. 

Arbitration  regulated  by  mles. — The  procedure  in  an 
arbitration  before  a  county  court  judge,  or  an  arbitrator 
appointed  by  him,  is  regulated  by  the  Act  itself  and  by  the 
rules  and  forms  (a)  made  thereunder.  In  both  cases  almost 
all  the  proceedings  are  taken  in  the  county  court.  They 
are  to  be  recorded  in  the  books  of  the  Court  in  the  way 
usual  in  other  proceedings.  In  addition  a  special  register 
is  to  be  kept  in  which  practically  every  step  in  an  arbitra- 
tion under  the  Workmen's  Compensation  Act  is  to  be 
entered.    (W.  C.  R.,  65.) 

Each  arbitration  matter  under  the  Act  is  to  be  kept 
separately  in  the  register,  to  be  exhibited  in  the  matter  of 
the  Act,  and  to  be  distinguished  by  a  separate  number. 
(W.  C.  R.,  66.)  See  Form  of  Register,  No.  30.  The 
Interpretation  Act,  1889  (6),  is  to  apply  to  the  interpretation 
of  the  W.  C.  Rules  (see  r.  8),  and  the  rules  are  to  be  read 
and  construed  with  the  County  Court  Rules,  1889,  and 
rules  amending  the  same.  (W.  C.  R.,  4.)  Subject  to  the 
Rules,  the  procedure  in  an  arbitration  is  to  be  the  same 
as  in  an  action  commenced  in  the  county  court,  by  plaint 
and  summons  in  the  ordinary  way,  for  trial  by  the  judge 
without  a  jury.  The  rules  in  force  for  the  time  being 
applying  to  actions  shall,  with  the  necessary  modifications, 
apply  to  such  arbitrations.     (W.  G.  R.,  24.) 

(a)  See  Forms  for  use  under  the  Act     Appendix  N. 
{b)  52  k  53  Vict.  c.  68. 

B.L.  D   D 
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The  Parties. 

"  The  applioant.'* — The  party  making  application  for 
arbitration  under  the  Act  is  to  be  called  "  the  applicant." 

The  applicant  who  institutes  the  proceedings  is  generally 
the  workman  or  the  dependants  of  the  workman,  but  this 
is  not  necessarily  so.     (See  antey  p.  874.) 

More  persons  than  one  may  be  joined  as  applicants  in 
one  arbitration  in  any  case  in  which  such  persons  might 
be  joined  in  one  action  as  plaintiffs  under  the  County 
Court  Rules.  (See  W.  C.  R,  r.  8,  and  infra  where  these 
rules  are  set  out.)  If  there  is  a  legal  personal  repre- 
sentative of  the  deceased  workman,  the  application  must 
be  made  by  him ;  but  if  not,  it  can  be  made  by  the 
dependants  themselves.     (W.  C.  E.,  4  (1)  (2).) 

The  term  "  dependants  "  includes  persons  claiming  to 
be  dependants.  It  is  not  necessary  to  take  out  admin- 
istration to  the  estate  of  a  deceased  workman  for  the 
purpose  alone  of  commencing  proceedings  to  recover 
compensation  under  the  Act.  In  Clatworthy  v.  Green, 
Lid.  (c),  an  employer,  who  insisted  upon  this  course  being 
adopted  when  there  was  no  dispute  as  to  the  compensation 
payable,  was  held,  by  the  Court  of  Appeal,  to  have  been 
rightly  made  to  pay  the  costs  of  the  proceedings. 

If  a  dispute  really  exists  as  to  who  are  the  dependants 
entitled  to  compensation,  it  may  be  that  the  employer 
would  be  justified  in  requiring  that  letters  of  administra- 
tion should  be  taken  out,  or  at  all  events  that  all  the 
persons  who  are,  or  may  claim  to  be  dependants,  should 
be  made  parties  in  the  arbitration  proceedings  (d). 

The  Irish  Court  of  Appeal  has  held  that  where  a 
person  solely  dependent  upon  the  earnings  of  a  deceased 
workman  dies  before  compensation  proceedings  are  com- 
menced, the  legal  personal  representative  of  such 
dependant  has  no  claim  to  institute  arbitration  pro- 
ceedings under  the  Act.  The  ground  of  the  decision 
was  that  the  claim  of  a  "  dependant  *'  under  the  Work- 
Co)  86  L.  T.  702  ;  18  T.  L.  R.  641. 
{d)  See  Follok  v.  Workman,  2  F.  (5th  series)  354  ;  anU,  p.  127. 


THE   PARTIES   TO   THE   ABBITRATION.  891 

men's  Compensation  Act,  is  a  personal  claim,  and  dies 
with  the  person  (e).  In  this  case  the  question  whether, 
if  arbitration  proceedings  had  been  commenced  they  would 
have  abated  in  consequence  of  the  death,  was  left  open. 
In  the  author's  opinion  such  proceedings  having  been 
commenced  would  not  abate. 

The  fact  that  a  workman  has  received  compensation 
before  his  death,  does  not,  if  the  injury  results  in  death, 
take  away  the  claim  of  the  dependants  (/). 

Where  a  claim  is  founded  upon  section  4  of  the  Act,  the 
applicant  may,  at  his  option,  make  both  the  undertaker 
and  the  contractor  respondents.     (W.  C.  R.,  2  (2).) 

The  forms  to  be  used  for  application  for  arbitration  in 
the  above  cases  are  Forms  1  and  2.     (See  Appendix  N.) 

The  personal  representative  can,  it  is  thought,  enter 
into  a  valid  compromise  in  the  interest  of  the  dependants, 
as  may  also  the  next  friend  of  an  infant  dependant  {g). 

The  respondents. — All  other  parties  whose  presence  is 
necessary  to  enable  the  judge  or  arbitrator  to  make  a  final 
settlement  of  the  dispute  are  to  be  called  ''the  re- 
spondents."    (W.  C.  R.,  2  (1).) 

Where  oompensation  a^ed. — ^Where  the  amount  of 
compensation  is  agreed  or  has  been  ascertained,  and  the 
only  question  is,  who  are  the  dependants,  or  what  is  the 
amount  which  each  is  to  receive,  similar  alternative  courses 
to  those  before  mentioned  may  be  adopted.  (W.  C.  R., 
5  (1).)     The  form  to  be  used  in  this  case  is  Form  No.  8. 

If  the  employer  has  paid  the  compensation  he  need  not 
be  made  a  respondent,  but  if  it  is  wholly  or  in  part  unpaid 
he  must  be.     {lb.  (2).) 

If  the  employer  pays  the  amount  of  the  compensation 
into  Court,  no  further  proceedings  are  to  be  taken  against 
him  {ib.  (3));  but  he  may  be  ordered  to  pay  the  costs 
incurred  before  such  payment  into  Court  (h), 

(e)  O'Doruyoan  v.  Cameron^  84  Ir.  L.  T.  (C.  A.)  116. 
{/)  O^Keefe  v.  Lovat,  18  T.  L.  R.  67. 
{g)  See  Gow  v.  Henry,  2  F.  (5th  series)  48. 
(h)  CUUworthy  v.  Oreen,  anU,  p.  390. 
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The  application  in  respect  of  the  compensation  payable 
for  medical  or  funeral  expenses  can  be  made  by  the 
personal  representative  of  the  deceased  or  the  person  who 
has  paid  such  expenses.  If  such  expenses  have  been 
paid  by  more  than  one  person  the  amount  is  to  be 
apportioned.  (W.  C.  R.,  6.)  See  Beavan  v.  Crawshay 
Bros,  {ante,  p.  887). 

The  form  in  this  case  is  Form  No.  4. 

The  County  Court  Bules,  1889,  as  to  parties  suing  or 
defending  on  behalf  of  others  with  the  same  interest,  and 
as  to  persons  under  disability,  and  partners  suing  or  being 
sued  are  applied  to  arbitrations  under  this  Act  before  the 
county  court  judge  or  arbitrator  appointed  by  him. 
(W.  C.K,  7(i).) 

Request  for  arbitration. — Every  arbitration  under  the 
Act  is  commenced  by  the  applicant  filing  with  the  registrar 
of  the  county  court  having  jurisdiction  to  entertain  it  a 
**  request  for  arbitration."  This  request  is  to  be  entered 
in  the  county  court  books  as  a  plaint,  and  also  with  a 
separate  number  in  the  special  register  before  named. 
(W.  C.  R.,  8.)  The  particulars  appended  to  such  request 
are  to  contain — 

(A.)  A  concise  statement  of  the  circumstances  under 
which  the  application  is  made,  and  the  relief  or 
order  sought. 

(b.)  The  date  of  service  of  the  notice  of  accident,  or  if 
not  served,  the  reason  for  such  omission. 

(g.)  The  full  names  and  addresses  of  all  the  parties, 
and  of  the  solicitor  for  the  applicant,  if  any. 
(W.  C.  R.,  9  (9).) 

A  copy  of  the  notice  of  accident  is  to  be  appended  to 
the  particulars,  or,  if  this  cannot  be  done,  the  reason  for 
the  omission  must  be  given.  (W.  C.  R.,  10  (21).)  A  copy 
of  the  particulars  must  be  left  with  the  registrar  for  the 
judge  or  arbitrator,  and  for  each  of  the  parties. 
(W.  C.  R.,  11.) 

Forms  1,  2,  8,  or  4,  or  like  forms,  can  be  used. 

(t)  These  rales  are  Order  in.,  rr.  7,  8,  and  rr.  9  to  13a  and  16a. 
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Holding  the  arbitration. — If  the  arbitration  is  to  be 
held  before  the  judge  he  must  appoint  a  day  and  hour  for 
holding  it,  allowing  sufficient  time  for  the  request  and 
particulars  to  be  served  on  the  respondents  at  least  fifteen 
clear  days  before  the  day  so  appointed.  (W.  C.  R.,  18  (1).) 
See  Rules  of  1899,  r.  1. 

He  must  hold  the  arbitration  at  the  Court-house 
{ib.  (2)),  unless  any  party  wishes  it  to  be  held  at  some 
other  place  in  the  district,  and  undertakes  to  pay  the' 
expense  thus  occasioned.     (W-  C-  B.,  18  (8).) 

Notice  of  time  and  place. — When  the  day,  time,  and 
place  for  holding  the  arbitration  is  fixed,  the  registrar  is 
to  give  written  notice  of  the  same  by  post  to  the  applicant 
(see  Form  No.  6),  and  to  issue  copies  of  the  request  and 
particulars  under  the  seal  of  the  Court  for  service  on  the 
respondents.  With  these  is  to  be  served  notice  of  the 
day,  time,  and  place  of  hearing  the  arbitration,  and  such 
notice  must  state  that,  if  the  parties  do  not  attend,  such 
order  will  be  made  and  proceedings  taken  as  the  judge  may 
think  just  and  expedient.    (W.  C.  R.,  14.)    See  Form  No.  7. 

If  respondent  does  not  appear.    Scottish  decision. — 

It  has  been  decided  in  the  Court  of  Session  that  a 
sheriff,  as  ai*bitrator  under  the  Workmen's  Compensation 
Act,  cannot  grant  a  decree  by  default.  He  may,  having 
given  notice  of  the  time  and  place  for  holding  the 
arbitration,  go  on  in  the  absence  of  one  of  the  parties, 
for  that  may  be  the  desire  of  the  party  absenting  himself. 
But  he  must  hear  evidence  and  make  his  award  upon  the 
evidence,  though  it  may  be  tendered  by  one  side  only  (k). 

If  to  take  place  before  arbitrator. — If  the  arbitration 
is  to  take  place  before  the  arbitrator  appointed  by  the 
judge,  the  request  and  particulars  are  sent  to  him  with  a 
copy  of  his  appointment  in  writing,  under  the  hand  of 
the  judge,  and  the  procedure  continues  in  the  same  way 
as  when  the  judge  himself  acts.  (W.  C.  R.,  28,  29.)  The 
same  forms,  Nos.  6  and  7,  are  used. 

{k)  UniUd  Collieries  y.  Oavan,  2  F.  (5th  series)  60  ;  37  Sc.  L.  B.  47. 
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If,  after  the  day  fixed  for  the  holding  of  the  arbitration 
by  the  arbitrator,  the  parties  agree  upon  an  award,  the 
judge  may  make  the  award  so  agreed  upon  himself,  and 
the  registrar  shall  inform  the  arbitrator  that  the  matter  is 
settled.     (lb.  (2),  (a),  (b).) 

BePYioe  on  pespondents. — The  service  of  the  request 
and  particulars  upon  the  respondents  may  be  effected  in 
any  of  the  ways  set  out  in  Rule  15. 

If  no  answer  is  filed  by  the  respondents  within  the 
allotted  time,  and  the  service  of  the  request  and  particulars 
was  not  effected  by  a  bailiff  of  the  Court,  an  affidavit  of 
such  service  must  be  filed  in  the  Form  No.  21,  in 
Appendix  to  the  County  Court  Bules,  with  such  variations 
as  circumstances  may  require.     (W.  C.  B.,  15  (3).) 

Senrioe  out  of  the  jurisdiotion. — Service  of  the  request 
and  the  particulars  may  be  effected  out  of  the  jurisdiction 
by  registered  letter  in  accordance  with  section  2,  sub-ss. 
4  and  5,  of  the  Act.  See  when  employer  resides  in  Scot- 
land, The  King  v.  Judge  Owen  andRoberston  {ante,  p.  881), 
and  remarks  of  Lord  Alverstone  and  Channell,  J.,  as  to 
service. 

Answer  by  respondents. — The  reply  by  the  respon- 
dents to  the  request  and  particulars  is  called  "the 
answer."     (W.  C.  K,  17  (1).) 

An  answer  must  be  filed  ten  clear  days  before  the  day 
appointed  for  the  arbitration.  (See  W.  C.  R.,  17  (1), 
and  Rules  of  1889,  r.  2.)  This  must  be  done  by  any 
respondent  who  wishes  either  to  disclaim  any  interest  in 
the  arbitration,  or  objects  on  technical  grounds  to  the 
particulars,  or  wishes  to  bring  any  fact  or  document  to  the 
notice  of  the  judge  or  arbitrator,  or  intends  to  rely  on 
iiTegularity  in  the  service  of  the  notice  of  accident,  or  that 
the  claim  is  out  of  time,  or  disputes,  wholly  or  in  part, 
his  liability  to  pay  compensation  under  the  Act.  The 
answer  must  set  out  concisely  any  of  the  above  matters 
which  such  respondent  wishes  it  to  contain,  and  must 
contain  his  name  and  address  and  that  of  his  solicitor,  if 
any  (ib,).     See  Form  of  "Answer,"  No.  8. 
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Copies  must  be  filed. — Copies  of  the  answer  must  be 
filed  for  the  judge,  the  applicant,  and  any  other  respon- 
dents, which  copies  are  to  be  sent  by  post  within  twenty- 
four  hours  of  filing  to  the  parties  for  whom  they  are 
intended.     (W.  C.  R,  17  (2).) 

If  no  answer  is  so  filed,  the  particulars  and  the  liability 
to  pay  compensation  are  to  be  taken  to  be  admitted. 
ilb.  (3).) 

In  the  case  of  non-compliance  with  this  rule,  and  if 
the  applicant  does  not  consent  at  the  arbitration  to  permit 
a  respondent  to  avail  himself  of  any  matter  of  which  he 
should,  pursuant  to  this  rule,  have  given  notice  in  his 
answer,  it  is  provided  by  rule  17  that  the  judge  may  on 
such  terms  as  he  shall  think  fit,  either  proceed  with  the 
arbitration  and  allow  the  respondent  to  avail  himself  of 
such  matter,  or  adjourn  the  arbitration  to  enable  the 
respondent  to  file  such  answer.     (lb.  (4).) 

In  Silvester  v.  Cude  (I),  the  employer  had  not  filed  an 
answer  to  the  particulars  of  claim,  and  wished  at  the  trial 
to  rely  upon  the  defence  that  the  building  was  not  at  the 
time  of  the  accident  thirty  feet  high.  The  arbitrator  lield 
that  the  employer  could  not  avail  himself  of  this  defence, 
he  having  filed  no  answer,  and  awarded  compensation, 
holding  that  the  building  was  thirty  feet  high.  In  the 
Court  of  Appeal  it  was  argued  that  the  arbitrator,  when 
an  answer  was  not  filed,  could  only  adopt  one  of  the  two 
courses  set  out  in  the  above  rule,  but  the  majority  of  the 
Court  (Williams,  L.J.,  doubting)  was  of  opinion  that 
although  each  of  the  courses  prescribed  by  the  rule  was 
open  to  the  arbitrator,  he  was  not  bound  to  take  either. 
The  reasoning  of  Williams,  L.J.,  appears  to  us  to  furnish 
the  coiTect  interpretation  of  the  rule. 

Submission  to  award,  or  payment  into  Court. — If  a 

respondent  wishes  to  admit  his  liability  to  pay  compen- 
sation he  may,  at  any  time    before  the   day   fixed  for 
proceeding  with  the  arbitration,  file  a  notice  stating — 
(a)  (where  the  claim  is  by  an  injured  workman)  that  he 

(t)  15  T.  L.  R.  484. 
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submits  to  an  award  for  payment  of  a  weekly 
suxa  ; 
(b)  (where  the  claim  is  on  behalf  of  dependants,  or 
persons  who  have  paid  the  medical  or  foneral 
expenses)  that  he  brings  into  Court  such  sum  of 
money  as  he  considers  sufficient  to  cover  his 
UabiHty.    (W.  C.  R.,  18  (a),  (b).)   See  Form  for 
this  purpose,  No.  9. 
Notice  of  this  submission  or  payment  into  Court  is  to  be 
sent  by  the  registrar  within  twenty-four  hours  to  the 
applicant  and  the  other  respondents.  (Z&.  (2).)   See  appro- 
priate forms,  Nos.  10  and  11. 

When  workman  a.coept8  offer. — If  the  workman  accepts 
the  weekly  payment  offered,  he  must  give  written  notice 
of  such  acceptance  within  reasonable  time  before  the  day 
fixed  for  the  arbitration.  {lb.  (8).)  See  Form  of  Accept- 
ance, No.  12. 

When  dependants  a^Msept  offer. — If  the  applicant  on 
behalf  of  the  dependants,  or  other  persons  entitled,  agrees 
to  accept  the  money  paid  into  Court,  he  gives  a  like  written 
notice  of  acceptance.  (W.  C.  R.,  18  (4).)  The  same  Form 
(No.  12)  is  applicable. 

Where  there  are  other  respondents  interested  in  the 
amount  offered,  the  applicant  must  give  notice  of  his 
willingness  to  accept  the  sum  to  such  other  respondents, 
who  in  turn,  if  they  are  willing  to  accept  such  sum,  must 
give  notice  of  such  acceptance  to  the  registrar,  the  applicant, 
and  the  other  respondents.     {lb,  (4).) 

Where  all  parties  accept  offer. — Where  all  parties 
agree  to  accept  the  sum  offered  or  paid  into  Court,  the 
judge  may,  either  in  or  out  of  Court,  make  an  award  in  the 
terms  of  the  arrangement  so  entered  into.     {lb.  (5).) 

Request  for  C08t8« — If,  in  these  circumstances,  the  appli- 
cant or  any  respondent  wishes  to  apply  for  costs  incurred 
up  to  the  time  of  such  consent  given,  or  pa3'ment  into 
Court,  he  must  ask  for  such  costs  in  his  notice  of  accept- 
ance,    {lb.  (6)  (d).)     See  such  a  request  in  Form  No.  12. 


WHERE   RESPONDENT   CLAIMS   INDEMNITY.  S97 

The  judge  may  include  such  costs  in  his  award,  and  ma}' 
specially  allow  any  items  which  he  might  have  allowed 
at  the  hearing,  had  the  arbitration  been  proceeded  with. 
ilb.  (5)  (c).) 

Where  parties  refuse  oifer  of  compensation. — If  the 

parties  or  any  of  them  refuse  to  accept  the  oflfer  of  weekly 
payment  or  the  sum  paid  into  Court,  the  arbitration  may 
proceed.  If,  however,  the  parties  so  refusing  do  not 
recover  more  than  the  employer  has  offered  to  pay,  or  has 
paid  into  Court,  they  run  the  risk  of  having,  at  the  judge's 
discretion,  to  pay  not  only  the  costs  incurred  by  the 
emploj'er  subsequently  to  his  offer  or  payment  into  Court, 
but  the  costs  so  incurred  by  any  other  respondent  who  has 
given  notice  of  acceptance.     (W.  C.  R.,  18  (6).) 

Where  respondent  claims  indemnity  from  third 
party. — Where  any  respondent  claims  indemnity  under 
sections  4  or  6  of  the  Act  from  any  other  party,  such  party 
is  to  be  called  the  "  third  party." 

This  right  to  indemnity  may  arise  either  where  the 
undertaker  has  contracted  for  the  doing  of  part  of  his 
work,  and  a  claim  for  compensation  has  been  made  against 
him  in  respect  of  an  accident  to  the  contractor's  workman 
(section  4),  or  where  a  claim  has  been  made  against  him 
by  one  of  his  own  workmen  who  has  been  injured  by,  or 
by  a  workman  of,  some  other  person  (section  6). 

It  has  been  decided  in  Great  Northern  Railway  Co.  v. 
Whitehead  (m)  that  this  indemnity  includes  the  costs  of 
the  arbitration  proceedings. 

The  various  steps  to  be  taken  in  this  third-party 
procedure  are  regulated  by  Rules  19  to  28. 

Award  against  third  party  only  with  his  consent. — It 

must  be  noticed  that  the  judge  has  no  power  to  make  any 
award  or  order  against  the  third  party  except  with  his 
consent.     (W.  C.  R.,  22.) 

The  party  claiming  indemnity  must  file  a  notice  of  such 
claim  five  clear  days  before  the  day  fixed  for  the  arbitration. 

im)  18  T.  L.  K.  816. 
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(See  Form  of  Notice,  No.  18.)  This  is  sealed  by 
the  registrar  and  given,  together  with  a  copy  of  the 
applicant's  request  and  particulars,  and  the  notice  of  the 
time  and  place  of  holding  the  arbitration,  to  the  respondent 
for  service  upon  the  third  party.     (W.  C.  R.,  19.) 

Third  party  may  appear  at  the  arbitration. — The  third 
party  may  appear  before  or  at  the  time  of  the  holding  of 
the  arbitration,  and  may  with  the  judge's  consent  himself 
resist  the  claim  of  the  applicant,  or  take  such  part  in  the 
arbitration  proceedings  as  the  judge  may  think  right. 
If  he  appears  to  resist  the  claim,  or  takes  part  in  the 
arbitration,  the  judge  may  order  him  to  pay  the  costs. 
(W.  C.  R.,  20,  21.) 

Whether  he  appears  or  not,  an  order  may  be  made  that 
in  any  future  proceedings  he  shall  not  be  entitled  to 
dispute  the  validity  of  the  award,  as  to  any  matter  which 
the  judge  has  jurisdiction  to  decide  between  the  applicant 
and  respondent.     (W.  C.  R.,  22  (1).) 

Where  the  third  party  consents  that  his  liability  shall 
be  tried. — Where  the  award  is  in  favour  of  the  applicant, 
the  third  party  may  admit  his  liability  to  indemnify  the 
respondent.  In  this  case  the  judge  may,  by  consent,  make 
an  award  in  favour  of  the  respondent  against  the  third 
party,  but  execution  is  not  to  issue  without  leave,  on  such 
an  award  until  after  satisfaction  by  the  respondent  of  the 
award  made  against  him.     (lb.  (2)  (a).) 

The  judge  may,  on  application  for  directions,  by  consent, 
order  that  the  liability  of  the  third  party  to  indemnify  the 
respondent,  be  settled  by  arbitration  between  them,  after 
the  arbitration  between  the  applicant  and  respondent  is 
settled,  and  may  in  such  case  make  such  award  for  or 
against  either  party  as  the  nature  of  the  case  may  require 
(ib.  (2)  (b) ).  He  may  likewise  decide  all  questions  of  costs 
between  them.     {lb.  (2)  (c).) 

Where  respondent  claims  indemnity  against  another 
respondent. — If  one  respondent  claims  indemnity  from 
another  respondent  the  procedure  is  to  be  the  same  as 
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though  such  other  respondent  was  a  third  party. 
(W.  C.  R,  28  (1).) 

The  only  case  we  can  imagine  where  this  might  happen, 
would  he  where  the  applicant  has  claimed  compensation 
under  section  4  of  the  Act  from  the  undertaker  and  con- 
tractor, and  has  made  them  both  respondents.  This  he 
could  do  if  they  both  carry  on  an  employment  to  which 
the  Act  applies.  (W.  C.  R.,  2  (21).)  See  Silvester  v.  Cude, 
ante,  p.  896  ;  and  Cooper  and  Crane  y.  Wright,  ante,  p.  802. 

Award  against  contractor  without  his  consent. — In 

such  a  case  as  the  above,  if  an  award  is  made  against  the 
undertaker,  the  contractor,  who  is  joined  as  respondent, 
may  have  an  award  made  against  him  to  indemnify  the 
undertaker,  even  though  he  may  not  consent  to  give  the 
judge  jurisdiction.     (W.  C.  R.,  28  (2).) 

In  the  case  of  Appleby  v.  The  Horseley  Company,  Ltd., 
and  Lovatt  v.  the  Same  (n),  the  applicant  claiming  com- 
pensation under  the  Act  had  made  both  the  undertaker 
(Lovatt)  and  the  contractor  (The  Horseley  Company) 
respondents  in  the  proceedings.  An  award  was  made  by 
the  county  court  judge  against  both  respondents.  Indem- 
nity was  then  claimed  by  the  undertaker  against  the 
contractor,  who  objected  to  the  county  court  judge  enter- 
taining the  question,  on  the  ground  that  notice  claiming 
indemnity  under  Rule  19  of  the  W.  C.  R.  had  not  been 
given  to  him.  The  county  court  judge  was  of  opinion 
that  having  both  parties  before  him  and  having  jurisdiction 
under  Rule  28  (2)  to  make  the  order  without  the 
consent  of  the  contractor,  the  notice  of  indemnity  was  not 
necessary. 

On  appeal  the  Court  of  Appeal  decided  that,  notwith- 
standing Rule  28  of  the  W.  C.  R.,  the  same  notice  was 
necessary  as  was  required  where  the  contractor  was 
brought  in  as  a  third  party.  The  appeal  was  consequently 
allowed. 

Calling  on  the  medical  referee. — Any  judge  or  arbitrator 
is  given  power  by  Schedule  2  (18)  to  call  upon  the  medical 

{n    16  T.  L.  E.  410. 
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referee  appointed  by  the  Secretary  of  State  for  the  county 
court  circuit  in  which  the  arbitration  takes  place,  to  make 
a  report  to  him  as  to  the  condition  of  a  workman 
claiming  compensation. 

Rules  have  been  made  by  the  Secretary  of  State  with 
the  approval  of  the  Treasury,  regulating  the  conditions 
and  mode  of  such  a  reference,  the  manner  of  selection 
of  such  referees,  the  duties  of  the  county  court  registrar 
thereunder,  the  report  of  such  referee,  and  the  scale  of 
fees  upon  which  he  is  to  be  remunerated.  These  rules 
are  to  be  deemed,  in  so  far  as  they  affect  the  county  court, 
or  an  arbitrator  appointed  by  the  judge  of  the  county 
court,  to  be  Bules  of  Court,  and  are  to  have  effect 
accordingly.     (W.  C.  R.,  25  (2).) 

These  rules,  and  forms  attached  thereto,  are  set  out  in 
Appendix  0. 

This  report  must  not  be  confused  with  the  certificate  of 
the  medical  referee  given  under  clause  11  of  the  First 
Schedule.  The  certificate  under  this  last  clause  is 
conclusive  evidence  of  the  workmen's  condition  at  the 
time,  whilst  the  report  under  clause  13  of  the  2nd 
Schedule  is  not  conclusive,  but  only  evidence  for  the 
assistance  of  the  judge  (o). 

In  the  case  of  Francis  Morton  dt  Co.,  Ltd.  v. 
Woodward  (p) ,  the  question  of  the  effect  of  a  report  of  a 
medical  referee  to  the  county  court  judge,  under  clause  18 
of  Schedule  II.,  was  considered.  From  some  of  the 
dicta  appearing  in  the  judgments  it  would  seem  that 
the  Court  treated  the  report  as  conclusive  evidence  of  the 
workman's  condition,  but  the  question  of  its  conclusive- 
ness was  not  very  material,  as  the  case  chiefly  involved 
an  entirely  different  point.  (See  post,  p.  408.)  It  is 
certainly  open  to  a  judge  or  arbitrator  to  act  upon  the 


(o)  The  report  is  not,  in  the  strict  sense  of  the  word,  evidence  at  all, 
though  it  seems  to  be  treated  as  such  in  tlie  Act.  It  is  a  report  for  the 
private  guidance  of  the  arbitrator,  and,  it  is  thought,  need  not  be  shown  to 
the  parties,  nor  have  the  parties  any  right  to  test  the  report  by  cross- 
examination. 

{p)  L1902]  2  K.  B.  276 ;  71  L.  J.  K.  B.  736  ;  86  L.  T.  878. 
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medical  report,  and  to  treat  it  as  conclusive,  though  we 
think  he  is  not  hound  to  do  so. 

Scottish  deoision. — In  Ferrier  v.  Gourlay  Bros,  (q), 
the  report  of  a  medical  referee  under  clause  18  of  the 
Second  Schedule  to  the  Act  was  held,  by  the  Court  of 
Session,  to  be  conclusive  evidence  of  the  workman's 
condition  at  the  time  of  the  report  (r). 

Ri^t  of  adTooates  at  the  arbitration. —-Any  party 
to  an  arbitration  under  the  Act  may  appear,  as  of  right, 
either — 

(a.)  In  person. 
(b.)  By  counsel, 
(c.)  By  solicitor  («). 

By  leave  of  the  judge  or  arbitrator  any  party  may  also 
appear  by — 

(a.)  a  member  of  his  family ; 

(b.)  a  person  in  his  permanent  and  exclusive  employ- 
ment; 
(c.)  In  the  case  of  a  corporation — by  any   director, 
secretary,  or  officer,  or  person  in  the  permanent 
and  exclusive  employment  of  the  corporation ; 
(d.)  An   officer   or  member  of  a  society,  or  body  of 
persons,  of  which  such  party  is  a  member,  or 
with  which  he  is  connected  ; 
(e.)  Under  special  circumstances  by  any  other  person. 

(W.C.R.,32(1).) 
Only  the  solicitor,  however,  is  entitled  to  recover  costs 
in  respect  of  his  own  advocacy  or  in  respect  of  the  employ- 
ment of  counsel,     {lb.  (2).) 

The  other  parties  to  whom  the  right  of  advocacy  is 
given  may  receive  travelling  expenses,  and  (in  the  case  of 
a  workman  or  member  of  his  family)  an  allowance  for  time, 
if  permitted  by  the  judge  or  arbitrator.    (W.  C.  R.,  32  (2).) 

(q)  4  F.  (5th  series)  711. 

(r)  See  also  MeAvan  v.  Boase  Spinning  Co,,  3  F.  (5th  series)  1048  ;  38 
8c.  L  R.  772. 

(«)  The  solicitor  most  be  one  who  would  be  entitled  to  appear  as 
advocate  for  a  party  in  a  county  court  action.  This  must  be  the  solicitor 
acting  generally  in  the  matter,  but  not  a  solicitor  retained  as  an  advocate 
by  the  solicitor  so  acting.     County  Court  Act,  1888,  s.  72. 
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Stay  of  proceedings.  —  Where  several  requests  for 
arbitration  are  filed  by  different  applicants  in  the  same 
Court,  arising  out  of  the  same  circumstances  against  the 
same  respondent,  such  respondent  may — on  filing  an 
undertaking  to  be  bound  so  far  as  respects  his  liability  to 
pay  compensation — have  a  test  arbitration,  and  may  then 
have  the  proceedings  in  the  other  pending  arbitrations 
stayed.     (W.  C.  E.,  16.) 

The  procedure  in  these  circumstances  is  to  be  regulated 
by  the  County  Court  Rules,  1889,  Order  VIII.,  rr.  2—6. 
(See  these  rules  appended  to  Rule  16  in  Appendix  N.) 

Taking  note  of  point  of  law. — The  judge,  whether 
hearing  an  arbitration  or  special  case,  is  required  to  take 
a  note  of  any  point  of  law  raised,  and  of  the  facts  in 
relation  thereto,  and  of  his  decision  thereon,  and  of  his 
decision  in  the  arbitration,  or  on  the  special  case.  Any 
party  can  obtain  a  copy  of  this  note  at  his  own  expense, 
whether  notice  of  appeal  from  such  decision  has  or  has 
not  been  served.  (W.  C.  R.,  85.)  (See  sections  120, 121 
of  County  Court  Act,  1888.) 

Transfer  of  arbitration  proceedings. — If  the  judge 
is  satisfied  by  any  party  to  an  arbitration  that  the  matter 
can  be  more  conveniently  proceeded  with  in  another  Court, 
he  may  order  it  to  be  transferred  to  such  other  Court. 
(W.  C.  R.,  61.)  The  provisions  of  the  County  Court 
Rules,  Order  VIII.,  r.  9,  are  to  apply  to  such  transfer  or 
application  for  transfer. 

The  award. — The  award  of  the  judge  on  any  arbitra- 
tion shall  be  in  writing,  and  shall  be  sealed,  filed,  and 
served  on  all  persons  affected  thereby,  and  shall  be 
enforceable  in  the  same  manner  as  a  judgment  or  order  of 
the  Court.     (W.  C.  R.,  26  (1).) 

Clerical  errors  or  accidental  omissions  may  be  corrected 
by  the  judge  at  any  time.  (lb,  (2).)  The  arbitrator 
having  once  made  his  award  in  functus  officio,  and  cannot 
reconsider'it  or  grant  a  new  trial.  Mountain  v.  Parr,  ante, 
p.  882.     Where  the  application  for  compensation  is  made 
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by  the  legal  personal  representative  of  a  deceased  workman, 
the  arbitrator  has  jurisdiction,  notwithstanding  clause  4 
of  the  Second  Schedule,  which  says,  ''the  payment  shall  in 
case  of  death  be  made  to  the  legal  personal  represen- 
tative of  the  workman,''  to  order  the  compensation  allotted 
to  the  dependants  to  be  invested  for  their  benefit  under 
clause  6.  See  Daniel  v.  Ocean  Coal  Co.  (t).  For  prece- 
dents of  the  award,  see  Form  14. 

All  that  we  have  said  as  to  procedure  before  the  judge 
will  apply  to  the  arbitrator  appointed  by  the  judge,  except 
where  otherwise  stated. 

(0  [1900]  2  Q.  B.  251 ;  69  L.  J.  Q.  B.  567  ;  82  L.  T.  623  ;  16  T.  L.  R. 
868. 


CHAPTER    XI. 

Proceedings  Subsequent  to  Award,  and 
Miscellaneous  Matters. 

Even  after  the  award  is  made  the  judge,  and  in  a  less 
degree  the  arbitrator  appointed  by  the  judge,  may  still 
exercise  jurisdiction  in  the  arbitration,  in  matters  connected 
with  the  enforcement  of  the  award,  the  suspension  of 
payments  under  it,  protection  of  funds  available  for  its 
payment,  and  costs  incurred  in  obtaining  it,  though  the 
award  itself  once  made  is  final.  There  is  no  power  in  the 
arbitrator  to  grant  a  new  arbitration  when  there  has  been 
no  change  in  the  circumstances  of  the  case,  and  the  award 
cannot  be  impeached  upon  the  ground  that  facts  were 
taken  as  admitted  at  the  hearing  which  ought  to  have 
been  contested  (a). 

Enforcement  of  the  award. — ^An  application  for 
enforcement  of  the  award  through  the  County  Court  must 
be  made  to  the  judge.  The  arbitrator  other  than  the 
judge  who  may  have  made  the  award  has  no  jurisdiction  to 
make  an  order  for  its  enforcement.     (W.  C.  R.,  29  (b).) 

By  committal  order. — It  has  been  decided  by  the 
Court  of  Appeal,  that  the  memorandum  of  the  compensa- 
tion awarded  by  an  arbitrator  under  the  Act,  when 
recorded  in  the  manner  prescribed  by  schedule  II.  (8)  of 
the  Act,  is  enforceable  by  all  the  means  by  which  a  county 
court  judgment  is  enforceable,  including  a  committal 
order  under  the  Debtors  Act,  1869,  s.  5  (6). 

By  Execution. — ^Where  the  party  liable  to  pay  com- 
pensation  or  costs  under  any  award,  memorandum,  or 

(a)  Crossfield  dfc  Sons  v.  Tanian  [1900],  2  Q.  B.  629  ;  16  T.  L.  R.  476. 

(b)  Bailey  v.  Plant  [1901],  1  Q.  B.  31  ;  71  L.  J.  Q.  B.  63 ;  83  L.  T. 
459  ;  17  T.  L.  R.  48.     See  now  W.  C.  R.,  rr.  49a  and  49b. 
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certificate  has  made  default  in  payment,  execution  may 
issue  against  his  goods  without  leave  for  the  amount  in 
respect  of  which  he  has  made  default.  (W.  C.  R.,  49  (1).) 
See  Form  of  Writ  of  Execution,  No.  28. 

If  the  money  is  not  payable  into  Court,  the  party 
applying  for  execution  must  satisfy  the  registrar  as  to 
the  amount  of  the  payment  in  default.    (W.  C.R.,  49  (2).) 

The  rule  speaks  of  execution  against  the  goods  only, 
but  it  is  clear  that  the  award  or  memorandum  can  be 
enforced  not  only  by  writ  of  ^.  fa.,  but  by  any  process  by 
which  a  county  court  judgment  or  order  can  be  enforced. 
See  schedule  2  (8),  and  W.  C.  R.,  26  (1),  49  (a)  and  49  (b). 

If  the  award  has  been  made  by  the  county  court  judge, 
or  the  arbitrator  appointed  by  him,  the  proceedings  are 
necessarily  registered  in  that  county  court.  (W.  C.  R., 
r.  (65)  (e).) 

If  the  award  has  been  made  by  a  committee  or  arbi- 
trator agreed  on  by  the  parties,  or  if  the  compensation  is 
due  by  agreement,  a  memorandum  must  be  filed  under 
clause  8  of  the  Second  Schedide  in  the  county  court  before 
any  process  of  the  county  court  can  issue  to  enforce  it. 

Saspension  of  prooeedings  on  refusal  to  submit  to 
medical  examination. — If  upon  complaint  by  the  employer, 
or  person  by  whom  he  is  entitled  to  be  indemnified,  the 
judge  is  satisfied  that  the  workman  who  is  receiving 
weekly  payments  imder  an  award  or  memorandum  or 
certificate  registered  in  his  Court,  refuses  to  be  medically 
examined  under  paragraph  11  of  schedule  1  of  the  Act, 
or  obstructs  such  examination,  he  may  order  such  pay- 
ments to  be  suspended.  This  application  must  in  all 
cases  after  award  be  made  to  the  judge.  (W.  C.  R.,  60 
(2)  (b).)  The  application  may  be  made  in  or  out  of  Court, 
in  accordance  with  Rule  45,  but  the  notice  of  the  applica- 
tion must,  unless  special  leave  is  given,  be  served  five 
clear  days  at  least  before  the  hearing  of  the  application. 
{lb.  (2)  (a).)     See  Form  24. 

An  application  for  staying  proceedings  upon  an  award 
made  by  an  arbitrator  appointed  by  a  judge,  must  in 
every  case  be  made  to  the  judge.    (W.  C.  R.,  29  (2)  (b).) 

B.L.  B  B 
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Procedure. — Some  difficulty  has  been  found  in  practice 
as  to  the  form  of  procedure  to  be  adopted  by  an  employer 
when  a  workman  who  is  receiving  weekly  compensation 
under  the  Act  refuses  to  be  medically  examined. 

If  the  compensation  is  payable  under  an  agreement 
between  the  parties,  and  a  memorandum  of  the  same  has 
not  been  registered,  the  proper  course  is  for  the  employer 
to  stop  payment  of  the  compensation  and  to  give  notice 
to  the  registrar  of  the  county  court  or  county  courts,  in 
which  the  memorandum  could  be  registered,  of  the  fact 
of  the  agreement  and  the  particulars  thereof,  stating 
that  the  workman  refuses  to  be  medically  examined  or 
obstructs  the  examination,  and  giving  him  notice  not  to 
register  any  memorandum  of  the  agreement  without  order 
of  the  judge,  as  its  efficacy  is  disputed. 

Although  not  expressly  provided  for  by  the  rules,  it  is 
believed  that  the  registrar  will  conform  to  such  a  notice. 
He  certainly  should  do  so. 

Where  an  award  or  a  memorandum  of  agreement  has 
been  already  registered,  the  difficulty  is  greater.  The 
procedure  for  the  purpose  of  staying  proceedings  is  pro- 
vided by  the  W.  C.  R.,  r.  50.  In  practice,  however,  it 
takes  some  time  before  an  application  to  stop  the  weekly 
payments  can  be  brought  before  the  judge,  and  the  usual 
form  of  the  award  being  that  the  payments  are  to  be 
continued  during  incapacity,  or  until  further  order,  the 
employer  runs  the  risk  of  having  execution  issued  against 
him,  until  an  order  for  the  suspension  of  payments  can  be 
obtained. 

In  this  case  also,  we  advise  the  employer  to  give 
notice  to  the  registrar  of  the  Court,  through  which  the 
award  or  memorandum  can  be  enforced,  setting  out  the 
fact  that  the  workman  refuses  to  be  medically  examined 
or  obstructs  the  examination,  and  giving  him  notice  not 
to  permit  execution  or  other  process  to  issue  to  enforce 
the  award  without  an  order  from  the  judge. 

In  analogy  to  the  decision  in  Francis  Morton  dk  Co,, 
Ltd.  V.  Woodward  (ante,  p.  400),  it  is  thought  the  judge 
may,  when  the  matter  comes  before  him,  make  an  order 
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that  the  weekly  payments  be  suspended  as  from  the  time 
when  the  workman  refused  to  submit  to  the  medical 
examination,  or  obstructed  it. 

The  order  of  the  judge  on  such  an  application  should 
be,  not  only  that  the  weekly  payments  are  to  be  suspended 
until  the  workman  submits  to  the  examination,  but  that 
the  examination  itself  is  to  decide  whether  the  payments 
are  to  be  resumed  or  discontinued. 

The  employer's  right  to  have  the  question  of  his 
liability  to  continue  weekly  payments  decided  by  a 
medical  referee  under  clause  11  of  the  First  Schedule,  must 
not  be  confused  with  the  right  given  him  by  clause  8  of 
the  same  schedule  to  reijuire  the  workman  who  has  given 
notice  of  an  accident  to  be  medically  examined  by  his, 
the  employer's,  doctor.  The  form  for  use,  however,  is  the 
same.     (Form  24.) 

Application  to  review  or  redeem  weekly  payments. — 

As  we  have  said  (ante,  p.  888),  either  employer  or  work- 
men may  apply  at  any  time  to  have  the  weekly  payments 
which  are  actually  being  made  reviewed.  On  such 
review  the  same  may  be  ended,  diminished,  or  increased, 
subject  to  the  maximum  allowed,  and  the  amount  of  pay- 
ment shall,  in  default  of  agreement,  be  settled  by  arbitration 
under  the  Act.     (Sched.  1  (12).) 

These  are  really  new  arbitration  proceedings  commenced 
at  the  instance  of  either  employer  or  workman. 

This  application  must  be  made  in  accordance  with 
Form  5.  If  the  arbitration  has  taken  place  before  the 
judge,  it  will  be  his  duty  to  hear  the  subsequent  arbitra- 
tion to  review ;  if  before  an  arbitrator  appointed  by  the 
judge,  such  subsequent  arbitration  must  be  held  before 
him,  should  his  services  be  available.     (W.  C.  R.,  81.) 

An  award  cannot  be  altered  if  the  circumstances  are 
the  same  as  those  existing  when  the  award  was  made,  for 
this  would  be  to  allow  an  arbitrator  to  vary  his  own  award. 
Crossfield  v.  Tanian  (c). 

The  parties  themselves  may  review  and  vary  or  end 

(c)  [1900]  2  Q.  B.  629  ;  82  L.  T.  813 ;  16  T.  L.  E.  476. 

BE  2 
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the  weekly  payments,  and  such  a  review  may  be  implied 
from  the  conduct  of  the  parties.  In  Bradbury  v.  Bed- 
worth  Coal  and  Iron  Co.  (d)  weekly  compensation  had 
been  paid  to  the  injnred  workman  from  August  22nd  to 
September  28rd,  when  the  man  returned  to  work  at  frill 
wages.  He  continued  at  work  till  November  16th,  when 
he  was  discharged  because  the  pit  was  closed.  During  the 
next  three  months  he  applied  for  work,  but  there  was  none 
for  him  to  do.  He  subsequently  commenced  arbitration 
proceedings.  Held,  by  the  Court  of  Appeal,  that  there 
was  evidence  to  support  the  finding  of  the  county  court 
judge,  that  upon  the  man's  return  to  work  on  Sep- 
tember 28rd  the  weekly  payments  were  reviewed  by  mutual 
consent,  and  ended. 

If  the  judge  or  arbitrator  finds  that  the  workman  is  in 
fact  earning  (e)  the  same  wages  as  before  the  accident, 
or  that  his  incapacity  to  earn  the  same  wages  has  ceased, 
he  must  stop  the  weekly  payment,  though  he  may  keep 
the  award  alive  by  reducing  it  to  a  nominal  sum. 

He  may  stop  the  weekly  payment  in  whole  or  in  part, 
as  from  a  date  prior  to  the  date  of  his  award,  and  prior  to 
the  date  of  the  commencement  of  the  arbitration  pro- 
ceedings to  review.  See  Francis  Morton  <t  Co.,  Ltd.  v. 
Woodward  (J)  {ante,  p.  400).  Indeed  his  award  should 
declare  that  the  compensation  ceased  to  be  payable  from 
the  time,  when  he  in  fact  finds  the  incapacity  ended. 

If,  as  often  happens,  the  employer  cannot  get  the 
application  to  review  heard  till  some  time  after  the 
incapacity  has  in  his  opinion  ceased,  he  should  take  the 
responsibility  of  stopping  the  weekly  payments,  and  give 
like  notices  to  those  we  have  previously  advised  {ante, 
p.  406)  to  the  registrar  of  the  Court  in  which  the  award, 
or  a  memorandum  of  the  agreement  to  pay  compensation, 
is  registered. 

Upon  an  application  to  an  arbitrator  to  review  or  end 

id)  The  Times,  March  17th,  1900. 

(e)  This  means  really  earning,  not  receiving  ex  graiid. 


(/)  As  to  liahility  of  insurance  company  to  their  assured  to  continue 
eekly  payments  unde 
Co.,  Law  Times  (Newspaper),  September  13th,  1902. 


weekly  payments  under  the  Act,  see  Cooper  v.  Oeneral  Accident  Insurance 
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weekly  payments,  the  arbitrator  may  claim  the  assistance 
of  the  medical  referee  appointed  under  clause  18  of  the 
Second  Schedule.  The  opinion  or  report  of  such  referee 
obtained  on  the  instance  of  the  arbitrator  is  not,  as 
previously  stated,  binding  upon  him. 

Redemption. — The  employer  alone  can  commence 
arbitration  proceedings  for  the  purpose  of  the  redemption 
of  weekly  payments  by  the  payment  of  a  lump  sum.  He 
can  only  do  this  when  he  has  continued  the  payments  for 
not  less  than  six  months.  (Sched.  1  (13).)  No  principle 
is  laid  down  in  the  Act  to  guide  the  arbitrator  in  arriving 
at  the  lump  sum  for  which  the  weekly  payments  are  to 
be  redeemed. 

In  the  case  of  Pattinaon  v.  Stephenson  (unreported)  the 
Court  of  Appeal  refused  to  interfere  with  the  award  of 
the  county  court  judge,  who  had  redeemed  the  weekly 
payments  by  the  award  of  a  sum,  arrived  at  by  taking  the 
actuarial  value  of  an  annuity,  calculated  on  the  weekly 
payments,  less  20  per  cent,  for  the  contingencies  of  the 
workman  recovering  or  dying  at  an  earlier  age  than 
contemplated  by  the  annuity  tables. 

Record  of  memorandum  or  rectifioation  of  re^ster. — 

Amongst  what  may  be  called  the  miscellaneous  duties 
which  the  judge  may  have  to  perform  under  the  Act,  is  the 
hearing  and  determination  of  an  application  to  record  a 
memorandum  of  award  made  by  a  committee,  or  an 
arbitrator  selected  by  the  parties,  or  by  agreement,  or  an 
application  for  rectification  of  the  register  in  which  such 
a  memorandum  is  registered. 

As  we  have  stated,  where  all  the  parties  agree  to  the 
genuineness  of  the  memorandum,  it  is  registered  as  of 
course.     (W.  C.  K.,  42.) 

If  it  is  disputed  by  any  party,  or  if,  having  been  regis, 
tered,  any  party  wishes  to  rectify  the  register,  an 
application  may  be  made  to  the  judge  for  an  order  to 
register,  or  rectify,  as  the  case  may  be.  (W.  C.  R.,  44 
and  45.)     See  Forms  18,  19,  and  20. 

This  application  must  be  made  in  Court  upon  notice  in 
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writing,  setting  out  the  relief  or  order  which  the  applicant 
claims.  (W.  C.  R.,  45  (a).  See  Form  20.)  The  notice 
must  be  served  on  the  parties  who  may  be  affected  by  the 
application,  or  on  their  solicitors,  ten  clear  days  at  least 
before  the  hearing  of  the  application,  unless  shorter  notice 
is  allowed.     (lb.  (b).) 

On  the  hearing  of  such  an  application  witnesses  may  be 
orally  examined  (ib.  (c) ),  and  the  judge  may  make  such 
order  or  give  such  directions  as  may  be  just.  (Ib.  (d).) 
He  is  also  given  power  over  the  costs  of  such  an  application. 
(rb.(e).) 

There  is  no  limit  to  the  time  within  which  the  memo- 
randum can  be  registered.  (See  Scottish  decision  in 
Cochrane  v.  Traill  (g),  and  compare  Marno  v.  Workman  (h).) 
If  the  compensation  is  being  paid  under  a  parol  agreement, 
a  memorandum  of  such  agreement,  prepared  by  the  person 
who  wishes  to  enforce  it,  may  probably  be  registered. 

Scottish  decision. — It  was  held  by  the  Court  of  Session 
in  Cochrane  v.  Traill  (i)  that  a  petition  may  be  enter- 
tained to  register  an  oral  agreement.  No  proceedings  can 
be  taken  whilst  an  agreement,  capable  of  being  registered, 
exists.  Dunlop  v.  Rankin  {ante,  p.  878).  See  also  English 
decisions  in  Field  v.  Longden  cC*  Sons  (ante,  p.  372),  and 
Jones  V.  Great  Central  Railway  Co.  (ante,  p.  878). 

It  is  doubtful  whether  there  is  any  appeal  fi*om  the 
decision  of  a  judge  allowing,  or  refusing  to  allow,  a 
memorandum  to  be  registered  in  his  Court.  In  Cochrane 
V.  Traill  (supra)  the  Court  of  Session  decided  that 
the  decision  of  the  sheriff  as  to  registering  a  memo- 
randum of  agreement,  under  schedule  2  (c.  8)  and  the 
Act  of  Sederunt,  8rd  June,  1898,  was  not  an  appealable 
matter.  The  same  opinion  was  expressed  in  the  case  of 
Cammich  v.  Glasgow  Iron  and  Steel  Co.  (k).  The 
question  has  not  arisen  in  England. 

ig)  2  F.  (5tli  series)  794  ;  37  Sc.  L.  R.  662. 

(h)  34  Ir.  L.  T.  K.  14. 

(i)  3  F.  (5th  series)  27  ;  38  Sc.  L.  R.  18,  662,  848. 

ik)  4  F.  (5th  series)  198. 
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EnfoFoing  award,  etc.,  through  another  Court. — Where 
any  party  desires  to  enforce  an  award,  or  memorandum, 
or  certificate,  which  is  registered  in  one  Court  in  a  district 
in  which  another  Court  has  jurisdiction,  he  must  obtain 
from  the  registrar  of  such  first  named  Court  a  certified 
copy  of  the  award,  etc.,  and  take  it  to  the  registrar  of  such 
other  Court,  who  must  record  it  in  the  same  way  as  he 
would  do  if  it  was  an  award,  etc.,  made  by,  or  sent  for 
original  registration  to  his  own  Court.     (W.  C.  E.,  60.) 

GoBts. — The  costs  incurred  in  reference  to  arbitrations 
under  the  Act,  no  matter  in  what  manner  or  before  whom 
the  arbitration  takes  place,  are  regulated  by  the  provisions 
in  the  Second  Schedule  to  the  Act  (6)  and  (12),  and  the 
W.  C.  R,  88,  84,  46,  and  47,  and  now  by  the  Rules  of 
1889,  rr.  8,  4,  5,  and  6.  They  are  in  the  discretion  of 
the  arbitrator  (Z),  but  he  has  no  jurisdiction  to  make  a 
successful  respondent  pay  the  costs  of  the  applicant.  Jones 
V.  Oreat  Central  Railway  Co.  {ante,  p.  878)  and  Andrews  v. 
Groves  (m). 

Costs  awarded  against  employer. — All  costs  of  the 
arbitration  proceedings,  whether  awarded  by  the  judge,  or 
by  an  arbitrator  of  any  description  having  jurisdiction, 
must  be  taxed  according  to  such  one  of  the  scales  of  costs 
applicable  to  actions  in  the  county  court,  as  the  judge  or 
arbitrator  shall  direct.  If  no  direction  is  given  then  the 
taxation  is  to  be  upon  that  scale  which  would  be  applicable 
if  the  proceeding  had  been  an  action  in  the  county  court. 
The  provisions  and  rules  for  taxation  of  costs  in  actions  for 
the  time  being  are  to  apply.  (W.  C.  R.,  88  (1).)  Notwith- 
standing this  rule,  it  was  decided  in  Welland  v.  Great 
Western  Railway  Co.  (mm)  that  an  arbitrator  may  award  a 
lump  sum  for  costs,  and  thus  render  taxation  unnecessary. 

For  the  purpose  of  the  allowance  and  taxation  of  costs 
the  judge  or  arbitrator  must  determine  what  amount 
shall  be  considered  the  subject-matter  of  the  arbitration. 
(W.  C.  R,  88  (2).) 

(0  ClcUwvrthy  v.  Green,  ante,  p.  390.  {m7n)  16  T.  L.  R.  297. 

(m)  18  T.  L.  R.  455. 
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Special  costs  incurred  by  a  workman  in  procuring  the 
medical  referee's  certificate,  or  in  submitting  himself  to 
such  medical  referee  for  examination  when  ordered  to  do 
so  for  the  purpose  of  a  report  being  made  to  the  judge, 
may  be  allowed.     {lb.  (8)  (4).) 

If  costs  are  awarded  by  an  arbitrator  appointed  by  the 
parties,  the  registrar  of  the  Court  in  which  the  memorandum 
is  registered  must  tax  the  costs,  and  enter  the  amount  so 
allowed  on  taxation  in  the  register.  (W.  C.  R.,  84.)  But 
the  solicitor  of  a  party  who  acts  by  a  solicitor  has  the  same 
power  to  receive  and  take  out  of  Court  any  costs  paid  into 
Court  or  awarded  to  the  party  for  whom  he  so  acts,  as 
he  would  have  if  the  costs  were  awarded  in  an  action. 
(W.  C.  R.  of  1889,  r.  8.)  Special  costs  may  now  be 
allowed.     (W.  C.  R.,  r.  33  (1)  (a).) 

Costs  where  workmsji  brings  abortiTe  a^stion. — ^It  is 

provided  by  section  1  (4)  of  the  Act  that  where  the 
workman  who  has  brought  an  abortive  action,  asks  the 
Court  to  assess  his  compensation,  such  Court  "  shall  be 
at  liberty  to  deduct  from  such  compensation  all  the  costs 
which,  in  its  judgment,  have  been  caused  by  the  plaintiff 
bringing  the  action  instead  of  proceeding  under  the  Act." 

It  is  often  difficult  to  say  what  the  costs  thrown  away 
are.  Generally  all  the  costs  have  been  incurred  in 
reference  to  the  abortive  action,  and  the  application  to 
award  compensation,  if  not  contested,  occasions  no  further 
expense.  On  the  other  hand,  if  arbitration  proceedings 
had  been  commenced  in  the  first  instance,  and  had  been 
defended,  almost  the  same  costs  would  have  been  incurred 
which  were  incurred  by  bringing  the  action. 

In  Skeggs  v.  Keen  (n)  the  Court  of  Appeal  held  that, 
where  all  the  costs,  with  one  immaterial  exception, 
had  been  caused  by  the  plaintiff  having  brought  the 
abortive  action,  it  was  right  that  he  should  not  receive 
any  costs  in  respect  of  the  assessment  of  compensation 
under  section  1  (4). 

In  this  case  doubt  was  expressed  as  to  whether  there 

(n)  The  Tinm,  19th  Juno,  1899. 
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was  any  power  to  give  an  unsuccessful  plaintiff  any  costs 
under  that  subsection. 

This  question  was  reconsidered  by  the  Court  of  Appeal 
in  Cattermole  v.  Atlantic  Transport  Co.  (n),  where  it  was 
held  that  the  effect  of  the  subsection  was  to  leave  the  Court, 
in  which  the  abortive  action  was  tried,  liberty  to  exercise 
fiiU  discretion  as  to  the  costs  of  the  proceedings.  In  this 
case  the  county  court  judge,  who  tried  the  abortive  action 
had  ordered  the  defendant  to  pay  all  the  costs  of  the 
proceedings,  and  had  not  ordered  any  costs  to  be  deducted 
from  the  compensation. 

That  such  a  course  would  generally  be  wrong  cannot 
be  doubted.  Stirling,  L.J.,  in  delivering  the  judgment 
of  the  Court,  and  speaking  of  the  course  adopted  by  the 
county  court  judge,  says,  "  In  general  this  would  not  be 
right ;  but  such  an  order  may  be  justified  by  special  cir- 
cumstances, as  if  (for  example)  the  judge  was  satisfied  that 
no  costs  had  been  caused  by  the  plaintiff  bringing  an  action 
instead  of  proceeding  under  the  Act.  This  matter  is  one 
within  the  discretionof  the  judge;  it  has  not  been  shown  that 
the  judge  exercised  his  discretion  on  a  wrong  principle." 

It  is  difficult  to  imagine  a  case  where  no  extra  costs 
are  occasioned  by  bringing  an  abortive  action.  Such  an 
action  would  necessarily  be  founded  on  negligence,  to  rebut 
which  evidence  must  be  called.  It  is  hoped  that  arbitrators 
will  not  regard  the  above  case  as  a  precedent  to  be  followed. 

Scale  of  costs  in  force. — There  are  four  scales  of  costs 
now  ill  force  in  the  county  court,  viz.,  the  "lower  scale," 
where  the  amount  recovered  exceeds  £2,  and  does  not 
exceed  d£10,  and  the  "  higher  scale,"  sub-divided  into  the 
"A.  scale,"  "  B.  scale,"  and  "  C.  scale." 

The  "  A.  scale  "  applies  where  the  subject-matter  or 
sum  recovered  exceeds  £10,  and  does  not  exceed  £20. 
The  "  B.  scale,"  where  the  subject-matter  or  sum  recovered 
exeeds  £20,  and  does  not  exceed  £50.  The  "  C.  scale," 
where  the  subject-matter  or  sum  recovered  exceeds  £50. 

These  scales  of  costs  apply  as  well  between  solicitor 

(n)  [1902]  1  K.  B.  204  ;  71  L.  J.  K.  B.  173 ;  85  L.  T.  518. 
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and  client  as  between  party  and  party  (o).  The  costs 
allowed  are  mostly  in  respect  of  matters  which  are  quite 
inappropriate  to  the  ordinary  steps  which  will  have  to  be 
taken  in  arbitration  proceedings  under  the  Workmen's 
Compensation  Act.  Still,  as  no  special  scale  of  costs  is 
provided,  the  registrar,  who  has  to  tax  the  costs  of  such 
arbitration  proceedings,  will  probably  fix  upon  the  item 
in  the  scale  which  bears  the  nearest,  or  some  resemblance 
to  the  matter  in  respect  of  which  he  is  asked  to  make  an 
allowance. 

Solicitor's  costs  against  workman. — Schedule  2  (12) 
of  the  Act  provides,  with  respect  to  deductions  from,  or 
lien  upon,  the  amount  awarded  as  compensation  to  a 
workman,  that  **  his  solicitor  or  agent  shall  not  be  entitled 
to  recover  from  him,  or  to  claim  a  lien  on,  or  deduct  any 
amount  for  costs  from,  the  said  sum  awarded,  except  such 
sum  as  may  be  awarded  by  the  arbitrator  or  county  court 
judge  on  an  application  made  by  either  party  to  determine 
the  amount  of  costs  to  be  paid  to  the  said  solicitor  or 
agent,  such  sum  to  be  awarded  subject  to  taxation  and  to 
the  scale  of  costs  prescribed  by  Bules  of  Court." 

Where  costs  are  given  against  the  respondent  which  the 
solicitor  or  agent  is  entitled  to  receive,  we  conceive  he  will 
not  be  entitled,  except  perhaps  under  very  special  circum- 
stances, such  as  having  been  directed  to  incur  some  unusual 
expense,  after  having  pointed  out  to  his  client  that  it  will 
not  be  allowed  in  the  costs,  to  make  such  an  application. 
He  will  have  to  be  content  with  the  costs  he  recovers  from 
the  respondent. 

Where  the  award  is  made  without  costs,  or  where  the 
applicant  is  deprived  of  costs  for  having  refused  a  reason- 
able offer  made  by  the  employer  (W.  C.  K.,  33  (8)),  or 
where  he  recovers  no  more  than  the  amount  which  has 
been  paid  into  Court,  such  an  application  may  properly 
be  made.  The  application  is  regulated  by  the  W.  C.  R., 
46, 47,  and  now  by  the  Eules  of  1889,  rr.  8,  4,  5,  and  6. 

(o)  See  these  scales  of  costs,  fully  set  out  in  the  Yearly  County  Court 
Practice,  1903,  vol.  i.,  pp.  647 — 660.  Special  items  of  costs  allowed  by 
Order  50a,  r.  7,  may  be  allowed.    See  W.  C.  R.,  33  (1)  (a). 
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The  application,  if  made  at  the  time  of  the  hearing  of 
the  arbitration,  or  immediately  after,  may  be  made  to  the 
judge  or  arbitrator  before  whom  the  arbitration  has  taken 
place.  If  made  subsequently,  it  must  be  made  to  the 
judge.  (W.  C.  R.,  46  (a)  (b).)  In  this  latter  case  it  is  to 
be  made  in  Court  in  accordance  with  Bule  45,  and  the 
provisions  of  that  rule  are  to  apply  to  proceedings  upon 
such  an  application.  Notice  of  such  an  application  must 
be  served  on  the  person  for  whom  the  solicitor  or  agent 
acted.  (Rule  of  1899,  r.  4.)  (See  Rule  46  (d)  of  the 
Principal  Rules  (repealed).  For  form  to  be  used  for  such 
notice,  see  Form  21.) 

By  the  Rules  of  1899,  r.  4  (e),  (f),  (g),  on  such  an 
application  costs  may  be  given  to  the  solicitor  or  agent, 
or  an  order  may  be  made  entitling  such  solicitor  or  agent 
to  recover  his  costs  from  the  person  for  whom  he  acted, 
or  he  may  be  given  a  lien  on  the  sum  awarded  as  com- 
pensation to  his  client,  or  allowed  to  deduct  his  costs  from 
the  amount  awarded,  or  generally  such  order  may  be  made 
as  to  the  judge  seems  just  (Rules  of  1899,  r.  4  (e) ).  Such 
costs,  unless  there  is  a  direction  to  the  contrary,  must  still 
be  taxed,  but  the  judge  may  order  upon  which  scale  of 
costs  in  force  they  are  to  be  taxed.  In  default  of  such 
direction,  the}'  are  to  be  taxed  upon  the  scale  which 
would  be  applicable  if  the  proceeding  had  been  an  action 
(r.4(f)). 

Where  lien  ^ven  to  solioitor  on  compensation 
awarded. — If  an  order  is  made  giving  the  solicitor  a 
right  to  recover  costs  from  his  own  client,  or  a  lien  for 
his  costs  on  the  money  awarded  as  compensation,  or 
allowing  him  to  deduct  his  costs  from  such  sum,  these 
costs  must  still  be  taxed  by  the  registrar.  (W.  C.  R., 
47  (a).) 

If  the  award  is  not  of  a  capital  sum,  the  judge  must 
deteimine  what,  for  the  purposes  of  the  allowance  and 
taxation  of  such  costs,  shall  be  deemed  the  amount  of  the 
subject-matter  of  the  arbitration  (r.  4  (g)  )•  By  the  Rules 
of  1899,  rule  No.  47  is  now  applied  to  costs  which  a  solicitor 
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or  agent  is  declared  to  be  entitled  to  recover  from  his  own 
client,  as  well  as  costs  which  he  is  entitled  to  deduct  from 
the  compensation,  or  which  he  is  given  a  lien  upon.  (See 
Bules  of  1899,  r.  5.)  And  by  a  new  rule  (r.  6  (g) )  he  is 
entitled,  where  the  compensation  is  paid  into  Court,  to 
have  paid  out  to  him  out  of  such  compensation  any  sum 
to  which  he  has  become  entitled. 

This  last  is  a  useful  rule ;  for,  as  under  Schedule  II. 
c.  12,  the  compensation  can  only  be  paid  out  of  Court  to 
the  applicant  himself,  the  solicitor  or  agent  might  often 
have  difficulty  in  afterwards  obtaining  such  part  thereof 
as  he  was  entitled  to  for  costs. 

A  copy  of  the  order  and  memorandum  of  the  amount 
at  which  the  costs  are  taxed  may  be  obtained  by  such 
solicitor  from  the  registrar,  and  served  on  the  party  who 
has  to  pay  the  compensation.     (Rule  47  (b).) 

The  order  and  memorandum  of  amount  must  also  be 
entered  in  the  special  register.     (lb.  (c).) 

The  party  liable  to  pay  the  compensation  must  pay  the 
solicitor  the  amount  to  which  he  is  entitled,  but  he  cannot 
be  made  liable  to  pay  more  than  he  is  liable  to  pay  as  com- 
pensation, or  to  pay  it  by  any  other  instalments  than  those 
by  which  he  is  liable  to  pay  such  compensation.  (lb,  (d).) 

Lien  on  weekly  payments. — The  effect  of  the  last 
named  regulation  will  be,  that  where  a  weekly  sum  is 
payable  as  compensation,  the  solicitor  who  is  entitled 
to  deduct  his  costs  therefrom,  or  has  a  lien  upon  such 
amount,  will  have  to  take  his  payment  weekly,  in  the  form 
of  either  the  whole  or,  more  probably,  part  only  of  such 
weekly  payment. 

If  the  person  liable  to  pay  compensation  does  not  pa}^ 
the  solicitor  the  amount  to  which  he  is  declared  entitled, 
the  judge  may,  subject  to  the  requirements  of  the  rule, 
order  execution  to  issue  for  the  amount.  (Bule  47  (e).) 

Payment  so  made  to  the  solicitor  by  the  person  liable 
to  pay  the  compensation  shall,  pro  tanto,  be  a  valid  dis- 
charge to  him  against  the  party  otherwise  entitled  to 
receive  such  compensation.     {lb.  (f).) 
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Applications  against  insurers. — The  method  in  which 
the  workman,  in  case  of  the  bankruptcy  of  the  employer, 
is  to  obtain  the  insurance  money  direct  from  the  insurers, 
is  regulated  by  the  W.  C.  R.,  51 — 58. 

If  he  is  actually  entitled  to  receive  compensation,  he 
may,  upon  affidavit  setting  out  the  circumstances  upon 
which  he  founds  his  claim  (which  affidavit  is  to  be  lodged 
with  the  registrar  of  the  county  court  in  which  the  award 
or  memorandum  is  registered),  enter  a  plaint  in  the  county 
court  for  the  recovery  of  such  sum.  (Bule  51.)  For  form 
of  Affidavit,  see  Form  25. 

A  summons  is  then  issued  calling  upon  the  insurers  to 
show  cause  why  they  should  not  pay  into  Court  such  sum, 
or  a  sufficient  part  of  it  to  satisfy  the  amount  of  com- 
pensation to  which  the  workman  is  entitled.  (Rule  52. 
See  Form  26.)  Such  summons,  when  served  in  accor- 
dance with  the  provisions  of  Rule  16,  binds  in  the  hands 
of  the  insurers  all  sums  due,  owing,  or  accruing  from 
them  to  the  employer  in  respect  of  the  compensation 
which  he  is  liable  to  pay  to  the  workman.  The  County 
Court  Rules  regulating  the  garnishing  of  debts,  is  to 
apply  to  the  procedure  on  such  a  summons.  (See  these 
rules  set  out  at  foot  of  Rule  58  in  Appendix  N.  See 
Forms  28,  29.) 

Notice  to  Employer  not  necessary. — Notice  of  the 
summons  to  the  employer  or  his  assignee,  or  to  the 
official  receiver,  or  (in  the  case  of  a  company)  to  the 
liquidator,  shall  not  in  the  first  instance  be  necessar}'. 
It  may,  however,  be  ordered  to  be  given.  (Rule  54. 
See  Form  27.)  If  the  payment  of  compensation  is  a 
weekly  one,  and  the  insurer  is  liable  to  pay  in  the 
same  manner,  the  judge  may  order  such  payments  to 
be  made  by  the  insurer  to  the  workman  direct. 

In  this  case  the  insurers  are  given  the  same  rights  as 
the  employer  with  respect  to  the  review  or  redemption  of 
such  weekly  payments.     (Rule  55.) 

More  than  one  insurer  may  be  made  parties  to  the 
summons.     (Rule  56.) 
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Where  an  application  can  be  made  under  section  5  of 
the  Acty  the  provisions  of  the  County  Court  Rules, 
O.  25,  r.  52,  as  to  discovery  from  a  judgment  debtor  or 
officer  of  a  corporation  as  to  means  of  pa3ring  the  judg- 
ment debt,  is  to  apply  as  though  the  employer  were  a 
debtor  liable  under  a  judgment  or  order.  This  pro- 
cedure may  be  resorted  to  either  before  or  after  the 
application  under  section  5  is  made. 

Provision  is  also  made  for  the  apportionment  of  money 
due  from  insurers  where  the  employer  is  liable  to  pay 
compensation  in  respect  of  more  accidents  than  one,  or  to 
more  workmen  than  one,  either  under  the  same  or  separate 
awards,  and,  where  such  awards  are  registered  in  different 
Courts,  for  the  transfer  of  the  same  to  one  Court,  and  for 
their  consolidation.     (Rule  57  (1),  (2).) 

A  workman  in  his  application  against  insurers  is 
subrogated  to  the  rights  which  the  employer  had  against 
the  insurance  company,  and  can  in  general  have  no 
greater  rights.  Kniveton  v.  Northern  Employers'  MiUtud 
Indemnity  Co.  (ante,  p.  384) ;  Morris  v.  The  Same 
(ante,  p.  384). 

Appeals  on  question  of  law  fpom  the  judge. — As 

stated,  an  appeal  on  questions  of  law  is  allowed  to  the 
Court  of  Appeal.  The  question  of  law  must  be  raised 
before  the  arbitrator,  or  necessarily  decided  by  him. 
The  arbitrator  should  be  asked  to  take  a  note  of  the 
point  of  law  raised,  and  must  do  so.     (W.  C.  R.,  85.) 

There  is  no  appeal  to  the  Court  of  Appeal  in  Inter- 
locutory matters  arising  in  the  arbitration  {Leech 
V.  Life  and  Health  Insurance  Co.  {ante,  p.  888)),  though 
there  may  be  to  a  Divisional  Court  {Morris*  Case  {stipra)). 
The  procedure  is  regulated  by  the  Rules  of  the  Supreme 
Court  {p). 

When  the  Court  of  Appeal  has  given  judgment  on  any 
such  appeal,  any  party  can  deposit  the  same  with  the 
registrar  of  the  county  court,  who  is  to  file  it.  It  is  then 
to  have  the  same  effect  as  the  decision  of  the  judge. 
(W.  C.  R.,  37  (1).) 

( p)  See  Rules  set  out  in  Appendix  Q. 
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If  the  order  amounts  to  an  award  or  decision  in  favour  of 
any  party,  it  is  to  be  served,  recorded,  and  proceeded  on  as 
if  it  had  been  an  award  or  decision  of  the  judge.     (lb.  (2).) 

Generally,  the  judge  shall  make  such  award,  or  give 
such  decision,  and  direct  and  take  such  proceedings  as 
may  be  necessary  to  carry  out  and  give  eflfect  to  the  order 
made  by  the  Court  of  Appeal.     (lb.  86  (3),  (4),  (6).) 

The  Court  of  Appeal  may  remit  the  award  to  the 
arbitrator  for  further  consideration.     (Rae  v.  Fraser  (q).) 

As  to  costs  when  case  is  remitted,  see  Murin  v.  Colder- 
wood  (r).  The  Court  may  order  the  arbitrator  to  state 
a  case  on  a  question  of  law  raised  in  the  arbitration. 
Glasgow  and  South  Western  Railway  Co.  v.  Laidlaiv 
(ante,  p.  846) ;  Hobbs  and  Samuel  v.  Bradley  («). 

Security  for  the  costs  of  the  appeal  (generally  £15)  must 
be  given. 

Appeal  to  the  House  of  Lords. — It  was  doubted  in 
some  quarters  whether  any  appeal  lay  from  the  decision 
of  the  Court  of  Appeal  to  the  House  of  Lords. 

The  Appellate  Jurisdiction  Act,  1876  (t),  section  8, 
enacts  that  "  subject  as  in  this  Act  mentioned  an  appeal 
shall  lie  to  the  House  of  Lords  from  any  order  or  judg- 
ment of  any  of  the  Courts  following ;  that  is  to  say  (1)  Of 
Her  Majesty's  Court  of  Appeal  in  England." 

It  is  now  settled  that  such  an  appeal  lies,  and  the 
House  of  Lords  has,  although  expressing  a  doubt  as  to 
whether  it  was  the  intention  of  the  legislature  that  cases 
under  the  Act  should  be  taken  to  the  final  Court,  heard 
and  determined  several  such  appeals. 

It  is  believed  that  there  is  no  appeal  under  the  Act  to 
the  House  of  Lords  from  the  Comt  of  Appeal  in  Ireland. 

It  has  been  decided  in  McKinnon  v.  Barclay,  Curie 
4!t  Co.  (u)  that  no  appeal  lies  from  the  Court  of  Session 
in  Scotland  to  the  House  of  Lords,  in   a  Workman's 

iq)  1  F.  {5th  series)  1017. 

(r)  1  F.  (6th  series)  634. 

(8)  2  F.  (5th  series)  744  ;  87  Sc.  L.  B.  532. 

(0  89  k  40  Vict  c.  69. 

<«)  [1901]  A.  C.  269 ;  3  F.  (6th  series)  H.  of  L.  1  ;  38  Sc.  L.  B.  611. 
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Compensation  case.  By  the  Second  Schedule  to  the 
Workmen's  Compensation  Act  (14)  (c)  an  appeal  is  given 
from  the  sheriff  to  the  Court  of  Session,  ^'  who  may  hear 
and  determine  the  same  finally,  and  remit  to  the  sheriff 
with  instructions  as  to  the  judgment  to  be  pronounced." 

McKinnon's  case  was  decided  by  the  House  of  Lords 
upon  the  above  words,  which,  in  the  opinion  of  the 
House,  were  capable  of  no  other  interpretation,  except 
that  the  Court  of  Session  was  to  be  the  final  Court  of 
Appeal  for  Scotland. 

Upon  an  appeal  to  the  House  of  Lords  security  for 
costs  is  required,  unless  the  appellant  can  obtain  per- 
mission from  a  committee  of  the  House  to  prosecute  the 
appeal  in  fonnd  pauperis. 


CHAPTER   XII. 

The  Workmen's  Compensation  Act,  1900 
(63  &  64  Vict.  c.  22). 

Object  of  Aot  of  1900. — '*  From  and  after  the  com- 
mencement of  this  Act,  the  Workmen's  Compensation 
Act,  1897,  shall  appl}'  to  the  employment  of  workmen  in 
agriculture  by  any  emploj'er  who  habitually  employs  one 
or  more  workmen  in  such  employment."  (Section  1  (1).) 
The  object  of  the  Act  is,  therefore,  to  extend  the  benefit 
of  the  Workmen's  Compensation  Act,  1897,  to  the  industry 
of  agriculture. 

The  Act  camie  into  force  on  the  first  day  of  July,  one 
thousand  nine  hundred  and  one.     (Section  3  (a).) 

This  Act,  and  the  Workmen's  Compensation  Act,  1897, 
may  be  cited  together  as  the  Workmen's  Compensation 
Acts,  1897  and  1900.     (Section  2.) 

It  must  be  noticed  that  the  Act  only  applies  in  case  the 
employer  habittuilly  employs  one  or  more  workmen  in 
agriculture. 

We  apprehend  this  does  not  mean  that  the  workman  or 
workmen  injured  must  have  been  employed  habitually, 
so  long  as  the  employer  habitually  employs  one  or  more 
workmen  in  agriculture. 

Employer  to  be  liable  for  contractor. — By  sec- 
tion 1  (2),  the  employer  in  agriculture  is  to  be  liable, 
where  he  has  agreed  with  a  contractor  for  the  execution 
by  or  under  that  contractor  of  any  work  in  agriculture, 
under  section  4  of  the  Act  of  1897  to  pay  compensation 
to  the  workmen  of  such  contractor  who  may  be  injured 

(a)  See  text  of  Act  in  Appendix  M. 

E.L.  F   F 
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in  the  performance  of  the  work.  The  test  to  be  applied 
is  this  :  Would  the  employer  have  been  liable  if  he  had 
done  such  work  by  means  of  workmen  employed  directly 
by  him?  If  so,  he  remains  liable  notwithstanding  the 
contract.     (See  section  4  of  Act  of  1897.) 

The  exception. — The  section,  however,  provides  one 
exception :  viz.  "  that,  where  the  contractor  provides 
and  uses  machinery  driven  by  mechanical  power  for  the 
purpose  of  threshing,  ploughing,  or  other  agricultural 
work,  he,  and  he  alone,  shall  be  liable  under  this  Act  to 
pay  compensation  to  any  workman  employed  by  him  on 
such  work."     (Section  1  (2).) 

An  important  question  presents  itself  upon  this  clause. 
Is  the  eflfect  of  the  words  not  only  to  relieve  the  employer 
in  the  case  where  the  contractor  employs  machinery  driven 
by  mechanical  power,  but  to  render  the  contractor  liable 
to  pay  compensation  under  the  Act  of  1897  ? 

Notwithstanding  that  such  contractor  may  not  habi- 
tually employ  one  or  more  workmen  in  agriculture  (if 
merely  the  owner  of  a  travelling  threshing  machine,  he 
generally  would  not),  or  be  engaged  in  any  occupation 
included  in  the  Act  of  1897,  we  think  this  will  be  held  to 
be  the  intention  of  the  clause. 

Workmen  engaged  partly  in  other  work. — When  a 
workman  is  engaged  by  the  same  employer  mainly  in 
agriculture,  but  partly  or  occasionally  in  other  work,  this 
Act  is  to  apply  to  the  employment  of  the  workman  in 
such  other  work.     (Section  3.) 

This  section  is  quite  general  in  its  terms.  It  would 
appear  that  the  ^*  other  work"  need  not  be  in  any  manner 
connected  with  the  work  of  agriculture,  nor,  so  far  as  we 
can  see,  will  the  restriction,  imposed  by  section  7  (1)  of 
the  principal  Act,  as  to  the  accident  occurring  on  or 
about  the  locality  where  the  main  emplo}nnent  is  situate, 
apply.  This  has  now  been  decided  by  the  Court  of 
Appeal  in  England  in  the  case  of  Smithers  v.  Wcdlis  (6). 
The  employment  is  to  be  in  work  other  than  agriculture^ 

(6)  [190S]  1  K.  B.  200  ;  72  L.  J.  K.  B.  57 ;  19  T.  L.  R.  111. 
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and  this  need  not  be  on,  or  in,  or  about  the  place  where 
the  agricultural  work  is  performed. 

For  example,  if  a  workman  mainly  employed  in  agri- 
culture has  to  drive  the  master's  cart  or  carriage,  and  is 
injured  whilst  doing  this  other  work,  e.g.,  in  a  street 
accident,  he  becomes  entitled  to  compensation  under  this 
section.  These  were  really  the  facts  in  Smithers  v.  Wallis 
(supra). 

The  section  may  even  carry  the  liability  further  and 
render  the  employer  in  agriculture  liable  to  pay  compen- 
sation if  one  of  his  men  is  injured  in  a  railway  collision, 
so  long  as  the  workman  was  at  the  time  travelling  on  the 
employer's  business.  Of  course,  in  such  an  event  it 
would  be  open  to  argument  that  the  accident  did  not 
arise  out  of  the  employment  within  the  meaning  of 
section  1  (1)  of  the  principal  Act. 

Definition  of  *'  a^ricnltnre." — The  expression  ''  agri- 
culture "  is,  by  the  Act  (section  1  (3)),  to  include  "horti- 
cultiure,  forestry,  and  the  use  of  land  for  any  purpose  of 
husbandry,  inclusive  of  the  keeping  or  breeding  of  live 
stock,  poultry,  or  bees,  and  the  growth  of  fruit  and 
vegetables." 

We  venture  to  think  this  definition  will  occasion  some 
difficulty.  It  may  include  not  only  the  gardener  or 
gardeners  employed  by  the  gentleman  who  cultivates  his 
garden  for  pleasure,  and  not  as  a  trade,  but  the  general 
manservant  who  works  in  the  garden,  yard,  and  house, 
so  long  as  it  can  be  said  that  such  workman's  chief  duties 
were  duties  of  agriculture  within  the  definition. 

Scottish  decision. — The  Court  of  Session,  in  the  case  of 
MeaUy  v.  John  McQowan  {c)  has  recently  given  a  decision 
on  the  meaning  of  the  word  **  forestry  "  as  used  in  the 
above  definition. 

A  workman  in  the  employ  of  a  sawmiller  was  employed 
to  cut  down  growing  trees,  which  had  been  purchased  by 
his  employer.     He  was  killed  by  being  crushed  between 

(r)  4  F.  (5tli  Scries)  883. 
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a  standing  tree  and  the  trunk  of  a  tree  which  he  was 
removing  on  a  cart.  Cutting  down  and  removing  trees 
was  an  ordinary  part  of  the  employer's  business.  It  was 
decided  that  the  employment  in  which  the  deceased  was 
killed  was  not  "  forestry  "  within  the  meaning  of  the 
Workmen's  Compensation  Act  (1900),  s.  1  (8). 
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APPENDIX  A. 

EMPLOYERS'  LIABILITY  ACT,  1880. 
(43  &  44  Vict.  Cap.  42.) 

An  Act  to  extend  and  regulate  tJie  Liahility  of  Employers  to 
make  Compensation  for  Personal  Injuries  suffered  by 
Workmen  in  their  service  (a).       [7th  September  1880.  J 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : 

1.  Where  after  the  commencement  of  this  Act   personal  Amendment 
injury  is  caused  to  a  workman  (6)  **'  ^^' 

(1.)  By  reason  of  any  defect  in  the  condition  of  the 
ways,  works,  machinery,  or  plant  (c)  connected 
with  or  used  in  the  business  of  tne  employer  (d)  ;  or 

(2.)  By  reason  of  the  negligence  of  any  person  in  the 
service  of  the  employer  who  has  any  superin- 
tendence entrusted  to  him  whilst  in  the  exercise 
of  such  superintendence  (e)  ;  or 

(3.)  By  reason  of  the  negligence  of  any  person  in  the 
service  of  the  employer  to  whose  orders  or  direc- 
tions (/)  the  workman  at  the  time  of  the  injury 
was  bound  to  conform,  and  did  conform,  where 
such  injury  resulted  from  his  having  so  con- 
formed (g) ;  or 

(a)  General  effect  of  Act,  antey  pp.  27,  30,  31. 

(J)  "  Workman,"  who  is,  see  s.  10  of  Employers  and  Work- 
men Act,  1875  ;  seaman  is  not  "  workman/' 

(<?)  t^eeante,  pp.  75 — 83. 

(jcF)  Ante,  pp.  77 — 79  ;  "  employer,"  who  is,  ante,  pp.  49 — 55. 
(e)  Exercise  of  superintendence,  antdf  pp.  88—93. 
(/)  Ante,  pp.  93—103. 

(ff)  Smiwden  t.  Baynes,  ante,  p.  100 ;   Wild  y.   Waygood, 
ante,  p.  102. 

E.L.  Q  G 
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Appndx.       (A')  ^7  i^Ason  of  the  act  or  omission  of  any  person 

in  the  service  of  the  employer,  done  or  made 

in  obedience  to  the  rules  or  byelaws  of  the 
employer,  or  in  obedience  to  particular  instruc- 
tions isxven  by  any  person  dele«:ated  with  the 
authority  of  the  employer  in  that  behalf  (/i) ;  or 

(5.)  By  reason  of  the  negligence  of  any  person  (i)  in  the 
8er\'ice  of  the  employer  who  has  the  charge  or 
control  {k)  of  any  signal,  points,  locomotive  engine, 
or  train  upon  a  railway  (l\ 

the  workman,  or  in  case  the  injury  results  in  death,  the 
legal  personal  representatives  of  the  workman,  and  any 
persons  entitled  in  case  of  death  (m),  shall  have  the  same 
right  of  compensation  and  remedies  agaiust  the  employer 
as  if  the  workman  had  not  been  a  workman  of  nor  in  the 
service  of  the  employer,  nor  engaged  in  his  work  (n). 

Bzceptlons  2.  A  workman  shall  not  be  entitled  under  this  Act  to 
to  amend-  any  right  of  compensation  or  remedy  against  the  employer 
ment  of       j^  ^j^y  ^f  ^|jg  following  cases  ;  that  is  to  say, 

(1.)  Under  sub-section  one  of  section  one,  unless  the 
defect  therein  mentioned  arose  from,  or  had  not 
been  di8covei*ed  or  remedied  owing  to  the  negli- 
gence of  the  employer,  or  of  some  person  in  the 
service  of  the  employer,  and  entrusted  by  him 
with  the  duty  of  seeing  that  the  ways,  works, 
machinery,  or  plant  were  in  proper  condition  (o). 

(2.)  Under  sub-section  four  of  section  one,  unless  the 
injury  resulted  from  some  impropriety  or  defect 
in  the  rules,  byelaws,  or  Instructions  therein 
mentioned  (p)  ;  provided  that  where  a  rule  or  bye- 
law  has  been  approved  or  has  been  accepted  as  a 
? roper  rule  or  oyelaw  by  one  of  Her  Majesty's 
'rincipal  Secretaries  of  State,  or  by  the  Board  of 
Trade  or  any  other  department  of  the  Govern- 
ment, under  or  by  virtue  of  any  Act  of  Parlia- 
ment, it  shall  not  be  deemed  for  the  purposes  of 

(/*)  Ante,  pp.  103—107. 
(i)  See  ante,  pp.  107, 108. 

(Af)  Charge    or  control   (^MoCord  v,   Canimell),  see    aiUe, 
pp.  109—111. 

(I)  As  to  meaning  of  "  train  *'  and  "  railtray,**  see  Doughty  v. 
Firlfanh,  and  Cojo  v.  Oreat  Western  Rail.  Co.,  ante,  p.  108. 

(w)  See  Chapter  VI.,  "Action  under  Lord  CampbelPs  Act" — 
Persons  entitleil  in  Scotland,  ante,  p.  124. 

(n)  Same  right  of  compensation  and  remedies.     See  judg- 
ment of  BoWEN,  LJ".,  in  Th^viat  v.  Quartermainj  ante,  p.  31. 

(tf)  Ante,  pp.  85 — 87. 

(j9)  Ante,  pp.  105—107. 
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this  Act  to  be  an  improper  or  defective  rule  or  Appndz* 
byelaw  (q),  

(3.)  In  any  case  where  the  workman  knew  of  the  defect 
or  negligence  which  caused  his  injury,  and  failed 
within  a  reasonable  time  to  give,  or  cause  to  be 
given,  information  thereof  to  the  employer  or 
some  person  superior  to  himself  in  the  service  of 
the  employer,  unless  he  was  aware  that  the 
employer  or  euch  superior  already  knew  of  the 
said  defect  or  negligence  (r). 

3.  The  amount  of  compensation  recoverable  (s)  under  Limit  of 
this  Act  shall  not  exceed  such  sum  as  may  be  found  to  be  ""^  "^j 
equivalent  to  the  estimated  earnings  (t),  during  the  three  m  compen- 
years  preceding  the  injury,  of  a  person  in  the  same  grade  mtion. 
employed  during  those  years  in  the  like  employment  and 

in  the  district  in  which  the  workman  is  employed  at  the 
time  of  the  injury. 

4.  An  action  for  the  recovery  under  this  Act  of  com-  Limit  of 
pensation  for  an  injury  shall  not  be  maintainable  unless  f^ye'^of 
notice  that  injury  has  been  sustained  is  ^ven  within  six  oompensa- 
weeks  (u\  and  the  action  is  commenced  within  six  months  ^^^^' 
from  the  occurrence  of  the  accident  causing  the  injury,  or, 

in  case  of  death,  within  twelve  months  from  the  time  of 
death  (x) :  Provided  always,  that  in  case  of  death  the  want 
of  such  notice  shall  be  no  bar  to  the  maintenance  of  such 
action  if  the  judge  shall  be  of  opinion  that  there  was 
reasonable  excuse  for  such  want  of  notice. 

5.  There  shall  be   deducted    from  any  compensation  Money 
awarded  to  any  workman,  or  representatives  of  a  workman,  pa^We 
or  persons  claiming  by,  under,  or  through  a  workman  in  mniaV  to 
respect  of  any  cause  of  action  arising  under  this  Act»  any  be  deducted 
penalty  or  part  of  a  penalty  which  may  have  been  paid  in  JJJ2»Sm 
pursuance  of  any  otner  Act  of  Parliament  to  such  work-  under  Act. 
man,  representatives,  or  persons  in  respect  of  the  same  cause 

of  action ;  and  where  an  action  has  been  brought  under 
this  Act  by  any  workman,  or  the  representatives  of  any 
workman,  or  any  persons  claiming  by,  under,  or  through 
such  workman,  for  compensation  in  respect  of  any  cause 
of  action  arising  under  this  Act,  and  payment  has  not  pre- 
viously been  made  of  any  penalty  or  part  of  a  penalty 

(^)  Sanctioning  byelaws,  antCf  p.  105. 

(r)  See  Chapter  VIII.,  tit.  '*  Statutory  Negligence,"  ante, 
pp.  176—180. 

(s)  Ante,  pp.  27,  28. 

If)  Noel  T.  Redruth  Foundry  Co,,  ante,  p.  28,  and  Houghton 
V.  Sutton  Heath,  etc.  Collieries  Co,,  Limitea,  ante,  pp.317,  318. 

{u)  Notice  of  injury  must  be  in  writing,  ante,  pp.  62 — 64  ; 
reqaisites  of  notice,  ante,  pp.  65 — 69. 

{m)  Commencement  of  action,  ante,  p.  64. 

G  o  2 
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Appndx.  under  any  other  Act  of  Parliament  in  respect  of  the  same 

cause  of  action,  such  workman,  representatives,  or  person 

shall  not  be  entitled  thereafter  to  receive  any  penalty  or 
part  of  a  penalty  under  any  other  Act  of  Parliament  in 
respect  of  the  same  cause  of  action  (y), 

wtSoniu  ^' — (^•)  Every    action   for    recovery  of   compensation 

under  this  Act  shall  be  brought  in  a  county  court  (z),  but 
may,  upon  the  application  of  either  plaintiff  or  defendant, 
be  removed  into  a  superior  court  in  like  manner  and  upon 
the  same  conditions  as  an  action  commenced  in  a  county 
court  may  by  law  be  removed  (a). 

(2.)  Upon  the  trial  of  any  such  action  in  a  county  court 
before  the  judge  without  a  jury  one  or  more  assessors  (6) 
may  be  appointed  for  the  purpose  of  ascertaining  the 
amount  of  compensation. 

(3.)  For  the  purpose  of  regulating  the  conditions  and 
mode  of  appointment  and  remuneration  of  such  assessors, 
and  all  matters  of  procedure  relating  to  their  duties,  and 
also  for  the  purpose  of  consolidating  any  actions  under  this 
Act  in  a  county  court,  and  otherwise  preventing  multi- 
plicity of  such  actions,  rules  and  regulations  may  be 
made  (c),  varied,  and  repealed  from  time  to  time  in  the  same 
manner  as  rules  and  regulations  for  regulating  the  practice 
and  procedure  in  other  actions  in  county  courts. 

"  County  court "  shall,  with  respect  to  Scotland,  mean 
the  "  Sherifl's  Court,"  and  shall,  with  respect  to  Ireland, 
mean  the  "  Civil  Bill  Court" 

In  Scotland  any  action  under  this  Act  may  be  removed 

to  the  Court  of  Session  at  the  instance  of  either  party,  in 

the  manner  provided  by,  and  subject  to  the  conditions 

prescribed  by,  section  nine  of  the  Sheriff  Courts  (Scotland) 

40  &  41  Vict.  Act,  1877. 

C.60.  ^ 

In  Scotland  the  sheriff  may  conjoin  actions  arising  out 
of  the  same  occurrence  or  cause  of  action,  though  at  the 
instance  of  different  parties  and  in  respect  of  different 
injuries. 

Mode  of  7.  Notice  in  respect  of  an  injury  under  this  Act  shall 

^tice^f      8*^®  *^^  name  and  address  of  the  person  injured,  and  shall 
injury.         state  in  ordinary  language  the  cause  of  the  injury  and  the 

(y)  See  as  to  statutory  penalties  uuder  Factory  Act,  1901, 
etc.,  ante,  p.  Sr.  Consult  Groves  v.  Lord  Wimbame,  ante, 
p.  7  ;  Blerutinsop  v.  Ogden,  ante,  p,  29. 

(z)  See  general  procedure  in  action,  Chapter  V. 

(a)  By  writ  of  certiorari  only,  see  ante,  pp.  134 — 138. 

(J)  See  ante,  pp.  122, 123. 

(<?)  Order  XLiv.,  rr.  5 — 17.    See  form,  App.  J« 


employers'  liability  act,  1880.  429 

date  at  which  k  was  suBtained  (d),  and  shall  be  served  on  Appndx* 
the  employer,  or,  if  there  is  more  than  one  employer,  upon      — — 
one  of  such  employers. 

The  notice  may  be  ser^•ed  by  delivering  the  same  to  or 
at  the  residence  or  place  of  business  of  the  person  on  whom 
it  is  to  be  served. 

The  notice  may  also  be  served  by  post  by  a  registered 
letter  addressed  to  the  person  on  whom  it  is  to  be  served 
at  his  last  known  place  of  residence  or  place  of  business  ; 
and,  if  served  bv  post,  shall  be  deemed  to  have  been  served 
at  the  time  when  a  letter  containing  the  same  would 
be  delivered  in  the  ordinary  course  of  post ;  and,  in 
proving  the  service  of  such  notice,  it  shall  be  sufficient 
to  prove  that  the  notice  was  properly  addressed  and 
registered  («). 

Whei-e  the  employer  is  a  body  of  persons  corporate  or 
unincorporate,  the  notice  shall  be  served  by  delivering  the 
same  at  or  by  sending  it  by  post  in  a  refi^istered  letter 
addressed  to  the  office,  or,  if  there  be  more  than  one  office, 
any  one  of  the  offices  of  such  body. 

A  notice  under  this  section  shall  not  be  deemed  invalid 
by  reason  of  any  defect  or  inaccuracy  therein,  unless  the 
judge  who  tries  the  action  arising  from  the  injury  men- 
tioned in  the  notice  shall  be  of  opinion  that  the  defendant 
in  the  action  is  prejudiced  in  his  defence  by  such  defect  or 
inaccuracy,  and  that  the  defect  or  inaccuracy  was  for  the 
purpose  of  misleading  (/). 


8.  For  the   purposes  of  this  Act,  unless  the  context  Deflnitiona. 
otherwise  requires, — 

The  expression  *'  person  who  has  superintendence 
entrusted  to  him''  means  a  person  whose  sole  or 
principal  duty  is  that  of  superintendence,  and  who 
IS  not  ordinarily  engaged  in  manual  labour  (g) : 

The  expression  **  employer "  includes  a  body  of  persons 
corporate  or  unincorporate  : 


((f)  Mnst  be  in  writing.    See  cases  on  pp.  65-  69,  ante. 

(«)  Service  of  notice  of  injury,  ante^  pp.  69,  70 ;  effect  of 
noregistered  letter,  Pierg  y.  Loxatt,  ante,  p.  70 ;  forms  of 
notice,  App.  C. 

(/)  See  Stnne  v.  Hyde,  ante,  p.  67  ;  Clarh»on  y.  Musgrave. 
ante,  p.  68  ;  JPrevesi  v.  Gatti,  ante,  p.  69. 

Of")  Shaffers  v.  General  Steam  Navigation  Co.,  ante,  p.  90  ; 
Oshorne  v.  Jaekwn,  ante,  p.  91  ;  Hooper  y.  Holme  and  King, 
ante,  p.  90.  In  Scotland  :  Donelly  y.  Spe7icer,  and  Falconer  t. 
McCahe,  ante,  p.  93. 
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-Appndx. 

SS&MYlct. 
c.  90. 


Short  title. 


The  expression  "  workman  "  (h)  means  a  railway  servant 
ana  any  person  to  wnoni  the  Employers  and 
Workmen  Act,  1875,  applies; 

9.  [Repealed,  67  cfc  68  Vict,  c,  66  (S.  L.  R).] 

10.  This  Act  may  be  cited  as  the  Em  ploy  er^'  Liability 
Act,  1880,  and  shall  continue  in  force  till  the  thirty- 
first  day  of  December  one  thousand  eight  hundred  and 
eighty-seven,  and  to  the  end  of  the  then  next  Session  of 
Parliament,  and  no  longer,  unless  Parliament  shall  other- 
wise determine,  and  all  actions  commenced  under  this 
Act  before  that  period  shall  be  continued  as  if  the  said  Act 
had  not  expired  (t). 
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LORD  CAMPBELL'S  ACT. 
(9  &  10  Vict.  Cap.  93.) 

An  Act  for  compensating  the  Families  of  Persons  killed  by 
Accidents,  [26th  August  1846.] 

When  death  Wherbas  no  action  at  law  is  now  maintainable  a^inst  a 

neStarace^  person  who  by  his  wrongful  act,  neglect,  or  default  may 

an  action      have  caused  the  death  of  another  person,  and  it  is  often- 

^■u  be        times  right  and  expedient  that  the  wrong-doer  in  such  case 

able.     °'     should  be  answerable  in  damages  for  the  injury  so  caused 

bv  him  :   Be  it  therefore  enacted  by  the  Queen's  most 

Excellent  Majesty,  by  and  with  the  advice  and  consent  of 

the  Lords  Spiritual  and  Temporal,  and  Commons,  in  this 

present  Parliament  assemblea,  and  by  the  authority  of  the 

same,  that  whensoever  the  death  of  a  person  snail  be 

caused  by  wrongful  act,  neglect,  or  default,  and  the  act, 

neglectf  or  default  is  such  as  would  (if  death  had  not 

ensued)  have  entitled  the  party  injur^  to  maintain  an 

action  and  recover  damages  in  respect  thereof,  then  and 

in  every  such  case   the   person  who  would   have  been 

liable  if   death  had  not  ensued  shall  l)e  liable  to    an 

action  for   damages,  notwithstanding  the  death  of   the 


(A)  "  Workman,"  who  is,  ariity  pp.  44 — 49.  See  Morgan  v. 
London  Otneral  Omnihnst  6J^,  ante,  p.  45  ;  OhiU  v.  Xorth 
Metropolitan  Tramways  Co,,  ante,  p.  46  ;  Yarmouth  v.  France^ 
ante,  p.  47  ;  and  cases  cited  in  notes,  aiUe,  pp.  45—47. 

(i)  Continued  in  force  annoally  by  Expiring  Laws  Contina- 
ance  Act. 
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person  injured,  and  although  the  death  shall  have  been  Appndz. 
caused  under  such  circumstances  as  amount  in  law  to'    ^ 
felony  (A;). 

2.  And  be  it  enacted,  that  every  such  action  shall  be  f^'^'JJIJ^^ 
for  the  benefit  of  the  wife,  husband,  parent,  and  child  of  at  of  oertidii 
the  i)er8on  whose  deatb  shall  have  been  so  caused  (i),  aftd  '*^^|?™»  ^^^ 
shall  be  brought  by  and  in  the  name  of  the  executor  or  Jy  eMcotor 
administrator  of  the  person  deceased  (m);  and  in  every  such  or  adminis- 
action  the  jury  may  give  such  damages  as  they  may  think  Jj^^^^ 
proportioned  to  the  injur}*^  resulting  from  such  death  to 

the  parties  respective! v  for  whom  and  for  whose  benefit  such 
action  shall  be  brought  (n) ;  and  the  amount  so  recovered, 
after  deducting  the  costs  not  recovered  from  the  defendant, 
shall  be  divided  amongst  the  before-mentioned  parties  in 
such  shares  as  the  jury  by  their  verdict  shall  find  and 
direct 

3.  Provided  always,  and  be  it  enacted,  that  not  more  ^rtion  to 
than  one  action  shall  lie  for  and  in  respect  of  the  same  meno^' 
subject-matter  of  complaint ;  and  that  every  such  action  within  year, 
shall  be  commenced  within  twelve  calendar  months  after 

the  death  of  such  deceased  person  (o). 

4.  And  be  it  enacted,  that  in  every  such  action  the  Plaintiff  to 

Slaintiff  on  the  record  shall  be  required,  together  with  the  m}!|J^ar,, 
eclaration,  to  deliver  to  the  defendant  or  his  attorney  a 
full  particular  of  the  person  or  persons  for  whom  and  on 
whose  behalf  such  action  shall  be  brought,  and  of  the 
nature  of  the  claim  in  respect  of  which  damages  shall  be 
sought  to  be  recovered  (p), 

5.  And  be  it  enacted,  that  the  following  words  and  Oonstnio- 
^pressions  are  intended  to  have  the  meanings  hereby  ^*®°  **'  ^^' 
assigned  to  them  respectively,  so  far  as  such  meanings  are 

not  excluded  by  the  context  or  by  the  nature  of  the  subject- 
matter  ;  that  is  to  say,  words  denoting  the  sin^lar  number 
are  to  be  understooil  to  apply^  also  to  a  plurality  of  persons 
or  things ;  and  words  denoting  the  masculine  gender  are 
to  be  imderstood  to  apply  also  to  persons  of  the  feminine 
gender  ;  and  the  word  "  person  shall  apply  to  bodies 
politic  and  corporate  ;  and  the  word  ^*  parent  "shall  include 

(ik)  This  Act  i<^  incorporated  in  the  Employers*  Liability  Act, 
by  s.  1. 

(0  See  meaning  of  words  "  parent "  and  "  child,"  s.  5  of 
Act. 

(i/f)  See  Jjord  Campbell's  Act  Amendment  Act,  s.  1. 

(n)  Only  pecuniary  loss  recoverable,  antej  pp.  127 — 132. 

(p)  Marhey  v.   Tolworth  Joint  Isolatum   Hospital^  ante^ 
p.  125. 

(p)  See  Forms  of  Particnlars,  Appendix  1). 
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Apimdx.  f&ther  and  mother,  and  grandfather  and  grandmother,  and 
.^.-      stepfather  and ' stepmother  ;  and  the  word  "child"  shall 
include    son   and  daughter,  and   grandson  and    grand- 
daughter, and  stepson  and  stepdaughter  (9). 

Act  not  to        6,  And  he  it  enacted,  thftt(r)  [this  Act  sholl  come  into 
^t^nd.      operation  from  and  immediately  after  the  passing  thereof, 
andl  that  nothing  therein  contained  shall  apply  to  that  part 
of  tne  United  Kingdom  called  Scot  !und  (s). 

7.  [Rq>eaUdy  38  d:  39  Vict  c.  66  (S.  L.  R.).] 


LORD  CAMPBELL'S  ACT  AMENDMENT  ACT. 
(27  &  28  Vict.  Cap.  95.) 

An  Act  to  amend  the  Act  Ninth  and  Tenth  Victoria,  Chapter 
Ninety-thret,  for  compensating  the  Families  of  Persons 
hilled  by  Accident.  [29th  July  1864.] 

Whereas  hy  an  Act  passed  in  the  session  of  Parliament 
holden  in  the  ninth  and  tenth  years  of  her  Majesty's 
reign,  intituled  ^^  An  Act  for  compensating  the  Families  cf 
Persons  killed  by  Accident"  it  is  amongst  other  thin^  pro- 
vided, that  ever}'  such  action  as  therein  mentioned  snail 
he  for  the  henefit  of  the  wife,  hushand,  parent,  and  child 
of  the  person  whose  death  shall  have  heen  so  caused  as 
therein  mentioned,  and  shall  he  hrought  hy  and  in  the 
name  of  the  executor  or  administrator  of  the  person 
deceased ;  and  whereas  it  may  happen  hy  reason  of  the 
inahility  or  default  of  any  person  to  ohtain  probate  of  the 
will  or  letters  of  administration  of  the  personal  estate 
and  effects  of  the  person  deceased,  or  by  reason  of  the 
unwillingness  or  neglect  of  the  executor  or  administrator 
of  the  person  deceased  to  bring  such  action  as  afore^id, 
that  the  person  or  persons  entitled  to  the  benefit  of  the 
said  Act  may  be  deprived  thereof  ;  and  it  is  expedient  to 
amend  and  extend  the  said  Act  as  hereinafter  mentioned  : 
Be  it  therefore  enacted  by  the  Queen's  most  Excellent 
Majesty,  by  and  with  the  advice  and  consent  of  the  Lords 
Spiritual  and  Temporal,  and  Commons,  in  this  present 
Parliament  assembled,  and  by  the  authority  of  the  same, 
as  follows : 

Action  may      1.  I^  A^^^  ^0  often  as  it  shall  happen  at  any  time  or 

be  brought   times  hereafter,  in  any  of  the  cases  intended  and  provided 
by  the 

(^)  **  Parent'* :  natural  parent  has  no  right ;  *'  child  **  means 
legitimate  child. 

(r)  Words  in  brackets  repealed,  38  &  39  Vict.  c.  66  (S.  L.  R.). 

(s)  An  te  law  in  Scotland,  see  ante,  pp.  124,  125. 


LORD  Campbell's  act  amendment  act,  1864.  433 

for  by  the  said  Act,  that  [there  shall  be  no  executor  or  Appndx. 

administrator  of  the  person  deceased,  or  that  there  being      

such  executor  or  administrator  no  such  action  as  in  the  5ISJIflI5aii 
said  Act  mentioned  shall  within  s^ix  calendar  months  after  interestedf 
the  death  of  such  deceased  person  as  therein  mentioned  where  no 
have  been  brought  by  and  in  the  name  of  his  or  her  |*^^^' 
executor  or  administrator,  then  and  in  every  such  case 
such  action  may  be  brought  hj  and  in  the  name  or  names 
of  all  or  any  of  the  persons  (if  more  than  one)  for  whose 
benefit  such  action  would  havu  been,  if  it  had  been  brought 
by  and  in  the  name  of  such  executor  or  administrator; 
and  every  action  so  to  be  brought  shall  be  for  the  benetit 
of  the  same  person  or  persons,  and  shall  be  subject  to  the 
same  regulations  and  procedure,  as  nearly  as  may  be,  as  if 
it  were  brought  by  and  in  the  name  of  such  executor  or 
administrator  {t). 

2.  And  whereas  by  the  second  section  of  the  said  Act  it  PajTnente 
is  provided  that  the  jury  may  give  such  damages  as  they  °  co^^. 
may  think  proportioned  to  the  injury  resulting  from  such 

death  to  the  parties  respectively  for  whom  and  whof^e 
benefit  such  action  shall  be  brought,  and  the  amount  so 
recovered,  after  deducting  the  costs  not  recovered  from  the 
defendant,  shall  be  divided  between  the  before-mentioned 

Sarties  in  such  shares  as  the  jury  shall  by  their  verdict 
irect :  Be  it  enacted  and  declared,  that  it  shall  be  sufii- 
cient,  if  the  defendant  is  advised  to  pay  money  into'court, 
that  he  pay  it  as  a  compensation  in  one  sum  to  all  persons 
entitled  under  the  saia  Act  for  his  wrongful  act,  neglect, 
or  default,  without  specifying  the  shares  into  which  it  is  to 
be  divided  by  the  jury  ;  and  if  the  said  sum  be  not  accepted, 
and  an  issue  is  taken  by  the  plaintiff  as  to  its  sufficiency, 
and  the  jury  shall  think  the  same  sufficient,  the  defendant 
shall  be  entitled  to  the  verdict  upon  that  issue. 

3.  This  Act  and  the  said  Act  shall  be  read  together  as  Construc- 
one  Act.  ^*°°- 

(0  See,  ante,  p.  126. 
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APPENDIX  0. 

Fomui  of  Notice  of  Ixvjnry. 

Sir, 

Employer^  Liability  Act,  1880. 

I  do  hereby  give  you  notice  that  A.  B.,  of  ,  in  the  county 

of  ,  was  "on  the  day  of  ,  19        ,  injured  upon 

premises  situate  at  ,  in  consequence  of  a  heavy  iron  joist 

having  fallen  on  his  head  through  the  negligence  of  your  servants, 
the  said  A.  B.  being  at  such  time  a  workman  in  your  employ, 
and  lawfully  engaged  in  his  employment. 

Dated  the  day  of  ,19 

To  the  defendant,  (Signed  bv  solicitor) 

CD.  '  . 


Or, 
Sir, 

Employers*  Liability  Act^  1880. 

I  do  hereby,  as  solicitor  for  and  on  behalf  of  A.  B.,  of  ,  iu 

the  countv  of  ,  carpenter,  according  to  the  form  of  the  statute 

made  ana  provided,  give  you  notice  that  the  said  A.  B.,  in  your 
employment,  was  injured  on  the  day  of  ,  19        ,  in 

consequence  of  a  defect  in  the  ways,  works,  plant,  and  machinery 
used  by  you  in  your  business,  also  through  the  negligence  of  a 
foreman  in  your  employment  named  C.  D.,  bein^  a  person  in  your 
employment  to  whose  orders  the  said  A.  B.  was  bound  to  conform, 
and  did  conform — his  injuries  resulting  from  his  having  so  con- 
formed, and  for  which  injuries  the  said  A.  B.  claims  compensation. 

Dated  the  day  of  ,19 

To  E.  F.,  (Signed  by  solicitor) 

Builder. 


Sirs, 


Or, 
Employer^  Liability  Act,  1880. 


I  hereby  give  you  notice  that  A.  B.,  of  ,  was  on  the 

day  of  ,  19        ,  severely  injured  at  a  house  in  course   of 

erection  in  ,  owing  to  the  flail  of  an  iron  pillar  which  was 

being  lowered  in  a  negligent  and  improper  manner,  and  fell  against 
another  pillar  which  had  1)een  negligently  left  unsupported  and 
knocked  it  into  the  basement,  pinning  the  said  A.  B.  between  two 
struts,  he  being  at  such  time  a  workman  in  your  employ  and 
lawfully  engaged  in  his  employment  there. 

Dated  the  day  of  ,19 

Yours  olKidiently, 
To  Messrs.  C.  &  D.,  (Signed  by  solicitor)  * 

Builders. 
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Or, 

Sir, 

Employers'  LictbUUy  Act,  1880. 

I  hereby  give  you  notice  that  A.  B.,  of  ,  was  on  the 

day  of  ,19        ,  injured  at  certain  stables  in  course  of  erection 

by  you  at  ,  by  beiug  struck  on  the  back  by  a  brick  which  fell 

upon  him  from  above,'owing  to  there  ^being  no  ip;uard  board  or  other 
proper  protection  on  the  scaffold  there,  also  owing  to  the  negligence 
of  your  foreman  in  charge  of  the  work,  the  said  A.  B.  being  at 
such  time  a  workman  in  your  employ,  and  lawfully  engaged  in  his 
employment  there. 

Dated  the  day  of  ,19 

Yours  obediently, 
To  Mr.  C.  D.  (Signed  by  solicitor) 


Or, 
Sir, 

Employ ert^  Liability  Act,  1880. 

We  are  instructed  by  Mrs.  A.  B.  to  give  you  foimal  notice, 
pursuant  to  the  above  Act  of  Parliament,  prepamtory  to  her  taking 
proceedings  against  you  thereunder  for  compenmtion,  that  her 
husband,  A.  B.,  of  ,  was  killed  on  the  of  ,19        , 

whilst  working  in  your  employment  as  a  stonemason  at  , 

through  the  giving  way  of  the  scaffold  on  which  he  was  working. 

Dated  the  day  of  ,19 

Yours  obediently. 
To  C.  D.  (Signed  by  solicitors) 


Sir, 


Or, 
Employer^  Liability  Act,  1880. 


I  hereby  give  you  notice  that  A.  B.,  of  ,  was  on  the 

day  of  ,19        ,  injured  at  some  printing  works  in  course  of 

erection  in  the  ,  owing  to  the  fall  of  a  defective  and  improperly 

constructed  crane,  he  being  at  such  time  a  workman  in  your  employ, 
and  lawfully  engaged  in  his  employment  there. 

Dated  the  day  of  ,19 

Yours  obediently, 
To  C.  D.,  (Signed  by  solicitor) 

Builder. 
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APPENDIX  D. 

Forms  of  ParticalarB  of  Demand  (u). 

In  the  County  Court.  No.     . 

Between  A.  B Plaintiff, 

and 
C.  D.  &  Co.         ....        Defendants. 

Particulars. 

1.  The  plaintiff's  claim  is  under  the  Employers'  Liability  Act, 
1880,  for  damages  for  personal  injuries  sustained  by  him  on  the 

of  19    ,  at  the  defendants'  premises,  whilst  lawfully  employed 

thereon,  by  reason  of  the  defect  in  the  condition  of  the  ways,  works, 
machinery,  or  plant  connected  with  or  used  in  the  business  of  his 
employers,  the  defendants,  viz.,  the  ways  to  the  shaft  of  the 
machinery,  which  the  plaintiff  was  directed  to  oil,  by  reason  of  there 
being  no  proper  or  perfect  way  thereto  except  by  walking  along  a 
narrow  l)eam,  which  was  unfit  for  the  purpose,  and  which  was  not 
provided  with  a  rail  or  any  other  protection  for  persons  using  the 
same,  and  there  was  no  proper  method  of  securing  or  fastening  the 
ladder  connected  therewith. 

2.  And  by  reason  of  the  negligence  of  E.  F.,  defendants*  chief 
engineer,  who  had  superintendence  entrusted  to  him,  whilst  in  the 
exercise  of  such  superintendence. 

3.  And  by  reason  of  the  negligence  of  the  said  E.  F.,  to  whose 
orders  the  plaintiff  at  the  time  of  the  injury  was  bound  to  conform, 
and  did  conform,  the  said  injury  having  resulted  from  plaintiff*  so 
conforming. 

4.  And  by  reason  of  the  act  or  omission  of  the  said  E.  F.,  being 
a  person  delegated  with  authority  within  the  meaning  of  the  Act. 

5.  The  said  E.  F.  was  guilty  of  negligence  in  ordering  or  allowing 
the  plaintiff  to  do  the  said  work,  he  the  said  E.  F.  knowing,  or  as  a 
chief  engineer  should  have  known,  the  defective  condition  of  the 
said  ways,  works,  and  plant,  and  the  danger  and  risk  attached 
thereto,  and  the  danger  and  risk  he  was  allowing  the  plaintiff  to  incur, 
which  he  the  said  E.  F.  was  far  more  capable  of  appreciating  than 
the  plaintiff,  and  in  not  remedying  the  same  or  warning  the  plaintiff 
thereof,  after  the  said  E.  F.  knew  or  should  have  known  the  dangerous 
and  defective  condition  thereof,  and  the  omissions  of  the  said  £.  F. 
were  in  not  seeing  that  the  said  ways,  works,  and  plant  were  ia 

S roper  condition,  and  in  not  having  the  ways  and  plant  proper  and 
t  for  the  pui*pose,  and  in  not  remedying  the  same  after  the  said 
E.  F.  knew  or  should  have  known  that  the  said  ways  and  plant  were 
dangerous  and  unfit  and  improper  for  the  purpose  for  which  they 
were  used  or  applied. 

(?/)  All  the  Forms  given  in  this  Appendix  have  been  used  in  actions 
under  the  Act. 
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6.  Whereby  the  plaintiff  fell  from  a  beam,  and  was  thrown  to  the 
ground  and  sustained  the  injuries  complaineil  of,  and  has  sustained 
pecuniary  loss  and  incurred  medical  and  other  expenses. 

7.  The  plaintifif  will  also  rely  upon  any  further  acts  of  negligence 
or  defects  in  the  machinery,  works,  and  plant  that  may  become 
known  or  arise  during  the  trial  of  the  action. 

And  the  plaintiff  claims  £  • 

Dated  this  day  of  19    • 

Yours,  etc 
(Signed  by  solicitor), 

Who  undertakes  to  accept  service,  etc« 


Or, 
(Heading  as  before,) 

The  following  are  the  particulars  of  the  plaintiff's  claim  : 

This  action  is  brought 

For  that  the  plaintiff,  being  on  the  day  of  >  19    » 

lawfully  employed  upon  the  defendants'  work  under  a  contract  of 
service  made  with  the  defendants,  was  on  such  day  injured  through 
the  breaking  of  a  portion  of  the  defendants'  plant  or  machinery 
connected  with  or  used  in  the  business  of  the  defendants,  to  wit,  a 
rope  sling,  such  plant  or  machinery  being  defective,  and  such  defect 
not  having  been  discovered  through  the  negligence  of  the  defendants, 
by  whom  the  said  rope  sling  was  made  and  inspected. 

And  the  plaintiff  claims  £  t 

Dated,  etc. 

(Signed) 


Or, 
{Headiixg  as  before,) 

This  action  is  brought 

For  that  the  plaintiff,  being  on  the  day  of  ,   19    , 

lawfully  engaged  upon  the  defendant's  work  under  a  contract  of 
service  made  with  the  defendant,  was  on  such  day  injured  through  the 
defective  condition  of  a  portion  of  the  defendant's  ways  or  plant,  the 
8ta^  on  the  deck  of  the  vessel  in  the  River  Thames  at 

which  stage  was  negligently  and  improperly  erected,  and  was 
improperlv  on  an  incline,  and  was  unsafe,  and  had  no  sufficient 
guard  at  tne  end,  whereby  a  barrel  fell  from  the  said  stage  into  the 
hold  of  the  vessel,  striking  the  plaintiff  on  the  back,  causing  severe 
injury  to  the  spine,  also  internal  and  other  injuries. 

The  defective  condition  of  such  sta^e  arose  or  had  not  been 
discovered  or  remedied  owing  to  the  negligence  of  the  defendant  or 
of  his  foreman,  A.  B.,  or  of  other  servants  entrusted  with  the  duty  of 
seeing  that  the  ways,  works,  machinery,  or  plant  were  in  proper 
condition. 


438  APPENDIX   D. — FORMS. 

•  • . 

Alternatively  the  said  iDJuries  were  caused  through  the  negligence 
of  the  above-named  A.  B.,  or  of  other  of  the  defendant's  servants  (to 
whose  orders  the  plaintiff  was  bound  to  conform),  in  allowing  the 
said  barrel  to  fall  into  the  hold,  and  also  in  not  giving  the  plaintiff 
warning. 

And  the  plaintiff  claims  £ 

Dated,  etc.  (Signed) 


Or, 
{Heading  as  before.) 

1.  Plaintiff  was  on  the  day  of  ,  19  ,  working  for 
defendants  at  ,  and  was  injured  owing  to  the  defective  condition 
of  a  portion  of  defendants'  ways,  works,  machinery,  or  plant,  to  ^it, 
the  opening  to  a  deep  shaft  sunk  by  them,  which  opening  had  no 
proi>er  door,  flaps,  or  other  protection  or  covering  to  prevent  earth 
from  falling  down  the  same  from  the  top,  whereby  a  piece  of  brick 
and  mud  fell  down  the  shaft,  striking  the  plaintiff,  and  causing  the 
loss  of  his  left  eye,  such  defective  condition  arose,  or  had  not  been 
discerned  or  remedied  owing  to  the  negligence  of  the  defendants  or 
their  foreman,  A.  B.,  or  other  servants  entrusted  with  the  duty  of 
seeing  that  the  ways,  works,  and  plant  were  in  proper  condition^ 

2.  Such  injuries  were  also  caused  owing  to  the  negligence  of  the 
defendants'  said  foi*eman  A.  B.,  or  other  servants  entrusted  with 
superintendence,  or  to  whose  orders  the  plaintiff  was  bound  to 
conform,  (1)  in  neglecting  to  provide  doors,  flaps,  or  other  suitable 
protection  at  the  mouth  of  the  said  shaft ;  (2)  in  naving  skips  landed 
in  such  a  place  as  to  cause  eai-th  to  fall  down  the  improtected  shaft ; 
(3)  in  ordering  plaintiff  to  work  In  the  said  shaft. 

The  plaintiff  claims  £ 

Datea,  etc.  •  (Signed) 


Or, 
{Heading  as  before,) 

1.  Plaintiff  was  on  the  day  of  ,19  ,  in  defendants 
employ,  working  for  them  in  the  afterhold  of  the  ss.  ,  in 
the  dock,  and  was  then  injured  owing  to  the  defective  condition 
of  the  defendants'  chain  sling,  in  use  for  lowering  heavy  cases,  the 
hook  of  which  sling  was  an  open  one,  and  would  not  hold,  and  was 
unsafe  for  the  work,  and  came  unhooked,  causing  the  cases  to  faU, 
and  the  hook  and  chain  to  strike  the  plaintiff.  Such  defective 
condition  arose,  or  had  not  been  discerned  or  remedied  owing  to  the 
negligence  of  the  defendants'  foremen  A.  B.  and  C.  D.,  or  other 
servants  entrusted  with  the  duty  of  seeing  that  the  ways,  works,  and 
plant  wei-e  in  proper  condition. 

2.  Such  injuries  were  also  caused  owing  to  the  negligence  of  the 
said  foremen  or  other  servants  entrusted  with  superintendence  or  to 
whose  orders  plaintiff'  was  bound  to  conform  (1)  in  ordering  and 
allowing  a  young  man  who  was  inexperienced  and  incompetent  for 
the  post  to  act  as  gangwayman ;  (2)  in  ordering  and  allowing  the 


APPENDIX   D. — FORMS.  43& 

cases  to  be  lowered  on  to  the  tunnel  in  the  hold,  and  to  slide  ofiT 
the  same  instead  of  being  lowered  to  the  bottom  of  the  hold  ;  (3)  in 
failing  to  place  a  man  to  push  off  the  cases,  and  to  prevent  them 
from  striking  on  the  tunnel ;  (4)  in  allowing  the  loading  to  be  done 
in  a  dangerous  and  improper  manner. 

Plaintifif  sustained  severe  contusions  and  injuries. 

He  claims  £ 

Dated,  etc.  (Signed) 

Or, 

(Headiiuj  as  before.) 

For  that  the  plaintiff  being  on  the  day  of  ,  19 

lawfully  employed  upon  the  defendants'  work,  under  a  contract  of 
service 'made  with  them,  was  on  such  day  injured. 

1.  Through  a  defect  in  the  condition  of  the  works,  machinery,  or 
plant  connected  with  or  used  in  the  defendants'  business,  whereby 
the  bung  of  a  drum  or  keg  containing  ammonia,  and  the 
ammonia  therein,  which  w^as  of  great  strength,  burst  out  and  struck 
the  plaintiff,  the  said  bung,  or  the  fastening  in  thereof,  being 
defective,  and  such  detect  had  arisen  or  had  not  been  discovered  or 
remedied  through  the  negligence  of  the  defendants,  or  that  of  A.  B., 
managing  dii-ector  of  the  defendant  company,  or  of  C.  D.,  the  head 
foreman  in  the  defendants'  employ,  or  of  E.  F.,  the  under  foreman, 
in  the  defendants'  said  employ,  the  said  persons  or  one  of  them  being 
entrusted  with  the  duty  of  seeing  that  the  said  works,  machinery^ 
and  plant  were  in  proper  condition. 

2.  Alternatively  the  said  injury  in  paragraph  1  hereof  mentioned 
was  caused  to  the  plaintiff  by  reason  of  the  negligence  of  C.  D.,  the 
said  head  foreman,  or  £.  F.,  the  said  under  foreman,  persons  in 
the  service  of  the  defendants  who  had  superintendence  entrusted  to 
them,  and  whilst  in  the  exercise  of  that  superintendence. 

3.  Alternatively  the  said  injury  in  paragraph  1  hereof  mentioned 
was  caused  by  reason  of  the  negligence  of  £.  1? .,  the  said  iinder  fore- 
man to  whose  orders  and  directions  the  plaintiff  at  the  time  of  the 
said  injury  was  bound  to  conform  and  did  conform,  and  the  said 
injury  happened  in  consequence  of  his  so  conforming. 

And  the  plaintiff  claims  £ 

Dated,  etc.  (Signed) 

Or, 

{Heading  (w  before,) 

'  1.  Plaintiffs  were  workmen  in  the  employ  of  defendants,  and  on 
the  day  of  ,19        ,  whilst  working  at  they  were 

injured,  owing  to  the  collapsing  of  a  portion  of  defendants'  ways  or 
works,  to  wit,  a  staircase-landing  which  was  erected  in  a  negligent, 
dangerous,  and  unskilful  manner,  and  without  safe  and  proper 
supports,  whereby  plaintiffs  were  thrown  to  the  floor  below.  The 
defective  condition  of  such  landing  arose  or  had  not  been  discerned 
or  remedied  owing  to  the  negligence  of  the  defendants  or  their  fore- 
men A.  and  B.,  or  other  servants  (whose  names  plaintiffs  do  not 
know)  entrusted  with  the  duty  of  seeing  that  the  ways  and  works 
were  in  proper  condition. 
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2.  Alternatively  plaintiffs  were  injured  owing  to  the  negligence  of 
the  said  foremen  or  other  servants  entrusted  with  superintendence 
or  to  whose  oi-ders  they  were  bound  to  ci^nform,  in  (1)  cutting  the 
landing  stone  so  small  as  to  give  it  too  slight  a  support  on  the  brick- 
work ;  (2)  leaving  the  landing  without  supports  and  in  an  insecure 
condition  ;  (3)  ordering  plaintiffs  to  work  on  the  stairs  without 
warning  them  of  the  danger  of  so  doing  ;  (4)  placing  upon  the  land- 
ing a  far  greater  strain  than  it  was  capable  of  bearing ;  (5)  having 
the  landing  erected  in  a  dangerous  and  insecure  manner. 

3.  The  plaintiff  A.  B.  sustained  severe  injuries  to  his  chest,  and 
claims  £ 

The  plaintiff  C.  D.  sustained  severe  injuries  to  his  back,  and  claims 

Dated,  etc  (Signed) 


Fonn  of  Particulars  of  Demand  under  the  Employers 
Liability  Act,  1880,  with  an  additional  claim  at  common 
law. 

(Heading  (u  before.) 

The  plaintiff  sues  the  defendant  under  the  Employei-s'  Liability 
Act,  1880,  for  that  on  the  day  of  »  19    »  whilst  he  was 

working  in  the  employment  of  the  defendant,  as  a  carpenter,  at  his. 
works  at  ,  he  was  injured  by  a  circular  saw  which  the  plaintiff 

was  then  usin^,  and  the  plaintiff  is,  in  consequence  of  his   said 
injury,  incapacitated  from  follo^dng  his  employment. 

The  cause  of  the  said  injury  was  the  leaving  hold  of  a  piece  of 
wood,  which  the  plaintiff  was  sawing,  by  a  workman  employed  by 
the  defendant  to  hold  the  same. 

And  the  plaintiff  claims  £200. 

Alternatively  the  plaintiff  sues  the  defendant  for  that  the  plaintiff 
was  injured  as  aforesaid  through  the  negligence  of  the  defendant  in 
not  providing  a  proper  assistant  for  the  plaintiff  in  the  working  of 
the  said  saw. 

And  the  plaintiff  claims  £50. 

Dated,  etc.  (Signed) 


Or, 

In  the  County  Court  of  ,  No. 

holden  at 
Between  A.  B.,  an  infant,  by  B.  B.  his  next 

friend Plaintiff, 

and 
CD Defendant. 

Particulars  of  Demand. 

The  plaintiff  A.  B.,  by  his  next  friend,  B.  B.,  claims  damages  for 
injuries  resulting  from  an  accident  to  the  said  A.  B.    The  said  A.  B. 
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liad  his  left  hand  crushed,  so  as  to  necessitate  amputation,  on  the 

day  of  19    ,  through  defects  in  the  machine  on  which 

he  was  employed,  such  delects  being  well  known  to  the  defendant, 

or  his  agent,  or  otherwise,  through  the  wrongful  act,  neglect  or 

default  of  the  defendant,  or  of  persons  in  his  service,  for  whom  the 

defendant  is  responsible  under  tne  Employers'  Liability  Act,  1880, 

Particulars  of  the  defect  are : 

(1.)  A  cross  bar,  over  which  the  said  A.  B.  was  obliged  to  step 

in  the  course  of  his  duties,  was  dangerously  placeil. 
(2.)  The  absence  of  fencing  round  the  carriers. 
(3.)  Such  other  defects  as  the  plaintiff  may  be  able  to  specify  on 
having  inspection  of  the  machine. 
The  plaintiff,  under  the  Employers*  Liability  Act,  1880,  claims 
£63. 

Alternatively  the  plaintiff  claims  of  the  defendant  damages  for  the 
injury  so  caused  as  aforesaid  by  the  wrongful  act,  neglect  or  default 
of  the  defendant. 
And  the  plaintiff  claims  £60. 
Dated,  etc.  (Signed)  , 


FonxiB  of  particnlars  of  demand  under  the  Employers'  Liability 
Act,  1880,  and  Lord  Campbell's  Acts  (9  &  10  Vict.  c.  93,  and 
27  &  28  Vict  c.  95). 

In  the  County  Court  of  ,         No.  , 

holden  at 
Between  A.  B.,  widow  of  Q.  B.,  and  D.  B.,  E.  B.,  and 

F.  B.,  the  children  of  the  said  G.  B., 

deceased Plaintiffs, 

and 
CD.  Defendant. 

Particulars  of  Demand. 

The  plaintiffs  claim  £400  damages  for  the  death  of  G.  B.,  who 
was  killed  on  the  day  of  ,  19    ,  hy  falling  fiom  a  scaffold 

while  working  for  the  defendant  as  a  stonemason,  at 

The  said  scaffold  formed  part  of  the  plant  used  by  the  defendant 
in  his  business,  and  was  defective  owing  to  the  negligence  of  the 
defendant's  foreman,  E.  F.,  who  was  intrusted  by  the  defendant 
with  the  duty  of  seeing  that  the  plant  was  in  proper  condition. 

This  action  is  brought  by  the  said  plaintiff  A.  B.,  as  executrix  of 
the  last  will  of  the  said  C.  B.  deceased,  for  the  benefit  of  herself  as 
the  wife  of  the  said  C.  B.  deceased  and  by  the  plaintiffs  D.  B., 
£.  B.,  and  P.  B.  (by  the  said  A.  B.  as  next  friend),  for  their  benefit, 
as  the  children  of  the  said  G.  B.,  deceased. 

Dated  day  of  ,  19    . 

(Signed  by  solicitor) 


E.L.  H   H 
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Or, 
(Heading,) 

1.  A.  B.  was,  on  the  day  of  «  19  ,  lawfully  engaged 
upon  the  defendants'  work  on  the  ss.  in  the  Dock,  under 
a  contract  of  service  made  with  the  said  defendants,  and  was  on 
such  day  killed  owing  to  the  defective  condition  of  a  portion  of  the 
works^  machinery,  or  plant  in  use  by  the  defendants,  to  wit,  the 
chain  used  for  raising  a  propeller,  which  chain  was  worn  and 
defective,  of  insufficient  strength  and  size,  and  unfit  for  the  said 
purpose,  and  broke  and  caused  the  said  propeller  to  fall  on  the  said 
A.  B.  Such  defective  condition  arose,  or  had  not  been  discerned  or 
remedied  owing  to  the  negligence  of  the  defendants  or  their  fore- 
man, C.  D.,  or  other  servants  intrusted  with  the  duty  of  seeing  that 
the  said  works,  machinery  or  plant  were  in  proper  condition. 

2.  Alternatively  the  said  A.  B.  was  killed  owing  to  the  negligence 
of  the  defendants  or  their  said  foreman,  or  other  of  their  servants, 
in/)rdering  or  allowing  the  said  propeller  to  be  raised  by  the  said 
chain,  or  owing  to  the  negligence  of  the  defendants'  servants  intrusted 
with  superintendence,  or  to  whose  orders  he  was  bound  to  conform. 

3.  The  plaintiff  states,  pursuant  to  statute  9  &  10  Vict.  c.  93,  that 
she  is  the  widow  of  the  said  A.  B.,  w^ho  died  as  above  set  out  whilst 
in  defendants'  employ,  and  that  she  was  entirely  dependent  upon 
the  said  A  B.  for  her  support,  and  has  sustained  pecuniary  loss  from 
his  death. 

The  plaintiff  claims  £320. 

Dated,  etc.  (Signed) 


Or, 
(Heading,) 

The  plaintiff  claims  £100  under  the  Employers'  Liability  Act, 
1880,  and  Lord  Campbell's  Act  for  the  death  of  his  daughter,  A.  B., 
which  occurred  from  injuries  sustained  while  the  said  A.  B.  was  in 
the  service  of  the  defendants.  The  said  death  was  caused  by  reason 
of  the  negligence  of  C.  D.,  a  person  in  the  service  of  the  defendants, 
who  had  superintendence  intrusted  to  him,  whilst  in  the  exercise  of 
such  superintendence. 

And  oy  reason  of  a  defect  in  the  machinery  used  by  the  defendants, 
and  in  conseauence  of  the  defendants'  negligence.  Alternatively 
the  plaintiff  claims  £50  damages  under  Lord  Campbell's  Act  for 
the  death  of  the  said  A.  B.,  the  said  death  ha  vine  been  caused  by  the 
negligence  and  breach  of  statutory  duty  of  the  cTefendants. 

Dated,  etc.  (Signed) 
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•APPENDIX  B. 

Form  of  Interrogatories  (x). 

In  the  County  Court. 

Between  A.  B Plaintiff, 

and 
CD Defendant. 

iNTERROGATOtiiES  on  behalf  of  the  above-named  plaintiff,  A.  B.,  for 
the  examination  of  the  above-named  defendant,  C.  D. 

1.  Was  not  the  plaintiff  in  your  employment  on  the  day 
of           ,  19      ? 

2.  Was  not  the  plaintiff  injured  on  such  day  by  the  breaking  of, 
etc.,  or  how  otherwise  ? 

3.  Do  you  personally  see  to  and  superintend  the  condition  of  your 
ways,  works,  machinery,  and  plant?  If  not,  set  out  the  name' and 
description  of  the  person  to  wnom  you  have  entrusted  this  duty. 

4.  Was  not  the  plaintiff  working  under  the  superintendence  of 
at  the  time  of  the  accident,  and  was  not  the  said  entrusted 

by  you  with  superintendence  over  the  plaintiff  ?  If  not,  under  whose 
superintendence  was  the  plaintiff  working  at  the  time  of  the 
accident  ? 

5.  Was  not  the  plaintiff  bound  to  conform  to  the  orders  or  directions 
of  ,  also  a  workman  in  your  employment  ? 

6.  As  regards  the  plant,  which  the  plaintiff  alleges  in  his  particulars 
of  demand  in  this  Action  was  defective,  who  was  responsible  for 
seeing  that  it  was  kept  in  proper  condition  ? 

7.  Did  you  receive  a  report  concerning  the  plaintiff's  accident  from 
anyone  ?  Was  such  report  verbal  or  in  writing  ?  If  verbal,  set  out 
the  same  fully  ;  if  in  writing,  set  it  out  sufficiently  for  subsequent 
identification. 

8.  Where  did  you  obtain  the  machine  (or  plant)  which  broke  and 
injured  the  plaintiff  ?  How  long  had  you  been  in  possession  of  it  ? 
Had  it  been  repaired  ?    If  yea,  when  and  by  whom  f 

9.  Do  you  allege  that  the .  plaintiff  was  guilty  of  any  negligence 
contributing  to  his  own  injury?  If  yea,  set  out  fully  in  what 
respects  you  allege  the  plaintiff  to  have  been  negligent 

10.  Did  you  not  receive  a  registered  letter  (or  a  letter)  on  or  about 
the  day  of  ,  19  ,  sent  by  or  on  behalf  of  the  plaintiff, 
giving  you  notice  of  his  injury  ?  Have  you  this  letter  in  your 
possession  ?    If  not,  what  has  become  of  it  ? 

(«)  These  interrogatories  are  only  intended  as  samplefl  ?f  the  kind  of 
<}ue8tions  often  asked  in  these  actions. 


hh2 
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APPENDIX  r. 

Foim  of  Affldavit  to  obtain  a  writ  of  Certiorari  to  remove  a 

case  from  a  Goimty  Court. 

In  the  High  Court  of  Justice, 
(King's  ^nch  Division). 
I,  A.  B.,  of  ,  make  oath  and  say  as  follows : 

1.  On  .  last  I  was  served  with  a  summons  which  appeared  to 
me  to  have  been  issued  out  of  the  County  Court  of  ,  holden  at 

,  of  which  the  following  is  a  copy  [here  copy  the  summonty  or 
eayy  '*  a  copy  of  which  summons  is  hereto  annexed  marked  A."  and 
annex  a  copy], 

2.  The  following  is  a  copy  of  the  particulars  of  demand  annexed 
to  the  said  summons  [here  copy  partictUan,  or  instead  of  thie  say, 
^  2.  The  paper  writing  nereto  annexed,  marked  B.,  is  a  copy  of  the 
particulars  of  demand  annexed  to  the  said  summons,"  and  annex  a 
copy], 

3.  I  am  the  person  mentioned  and  referred  to  by  the  name  of 
A.  R  in  the  said  summons  and  particulars. 

4.  I  am  advised  and  verily  believe  that  several  difficult  questions 
of  law  are  likely  to  arise  on  the  trial  of  the  said  action,  and  that  it 
is  a  fit  one  to  be  tried  in  His  Majesty's  High  Court  of  Justice,  and 
amongst  other  the  following  (questions  are  likely  to  arise  [here  state 
distirictly  the  questions  of  law  likely  to  arise ;  also  state  facts  tending  to 
shoto  that  such  questions  are  likely  to  arise], 

5.  I  have  been  advised  and  verily  believe  that  I  have  a  good 
defence  to  the  said  action  on  its  merits. 

Sworn,  etc 
Dated  this  day  of  19    . 
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Form  of  Notice  of  Payment  into  Conrt  with  a 

of  Liability. 

Take  notice  that  the  above-named  defendant  has  paid  into  Court 
the  sum  of  £  in  satisfaction  of  the  whole  of  the  plaintiffs  claim 

herein  [or,  of  so  much  of  the  plaintiffs  claim  as  relates  to  {here  describe 
the  part  of  the  claim  or  cause  of  edition  in  respect  of  which  the  payment  is 
mcute)]. 

And  further  take  notice  that  notwithstanding  such  payment,  the 
defendant  denies  his  liability. 

And  further  take  notice  that  the  address  of  the  said  defendant  is 
as  follows  [state  the  address]. 

Dated,  etc.  C.  D.,  the  above-named  defendant 

[or^  K   F.,  solicitor   for  the 
above-named  defendant]. 
To  the  Registrar  of  the  Court,  and 

to  A.  B.,  the  above-named  plaintiff. 
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APPENDIX  H. 

Fonns  of  Special  Defence  and  Counterclaim. 

Take  notice  that  the  defend&nt  intends  at  the  hearing  .of  this  action 
to  claim  a  set-off  [or,  to  set  up  a  counter-claim]  against  the  plaintiflf's 
demand,  the  particulars  of  which  are  annexed  hereto. 
Dated  this  day  of  ,  19    . 

the  defendant  [or,  's  solicitor]. 

Take  notice  that  the  defendant  intends  at  the  hearing  of  this  action 
to  give  in  evidence  or  rely  upon  the  following  ground  of  defence. 

Dated  this  day  of  ,  19    . 

the  defendant  [or,  's  solicitor]. 
To  the  Registrar  of  the  Court. 


That  the  defendant  was  an  infant,  within  the  age  of  twenty-one 
years,  when  the  supposed  claim  arose,  and  that  he  was  born,  as  he 
believes,  at  ,  in  the  county  of  ,  on  the  clay  of        » 


That  the  claim  for  which  the  defendant  is  summoned  is  barred  by 
a  Statute  of  Limitation  (43  &  44  Vict.  c.  42,  s.  4). 


That  no  notice  of  the  alleged  injury  was  given  to  the  defendant 
pursuant  to  43  &  44  Vict,  c  42,  s.  4. 


That  the  defendant  is  now  [or,  that  she  was  at  the  time  when  the 
supposed  claim  arose]  the  wife  of  ,  of  .    And  that  she 

was  married  to  him  at  ,  in  the  county  of  ,  on  the 

day  of  ,  and  that  he  i-esides  at  in  the  county  of 


APPENDIX  I. 

Form  of  Application  for  Assessors. 

The  Employers'  LidbiUty  Act,  1880. 

In  the  County  Court  of  , 

holden  at 

Between  A.  B Plaintiff, 

and 
CD Defendant 

The  plaintiff  [or  defendant]  applies  to  have  an  assessor  [or  assessors] 
appointed  to  assist  the  Court  in  ascertaining  the  amount  of  compen- 
sation to  be  awarded  to  the  plaintiff  should  the  judgment  be  in  his 
favour,  and  he  submits  the  names  of  the  following  persons  wno  have 
expressed  their  willingness  in  writing  to  act  as  assessors  should  they 
be  appointed : 

[Here  set  out  names,  addresses,  aihd  occupations  of  the  persons 
referred  to.] 
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(y)  The  defendant  [or  plaintiff]  consents  to  the  appointment  of 
any  of  the  persons  above  named  to  act  as  assessors  in  tnis  action  as 
appears  by  his  consent  thereto  filed  herewith. 

plaintiff  [or  defendant]. 

Dated  this  day  of  ,  19    . 


APPENDIX  K. 

Form  of  Apiilication  for  New  TriaL 

In  the  County  Court  of  , 

holden  at 

A.B Plaintiff, 

and 

CD Defendant. 

Take  notice,  that  on  (z)  ,  the  day  of  ,19     ,  an 

application  will  be  made  on  behalf  of  the  plaintiff  [or  defendant],  at 
Uie  sitting  of  the  Court  for  an  order  directing  that  the  verdict  and 
judgment  entered  herein  on  the  day  of  >  19    ,  may  be 

set  aside,  and  that  a  new  trial  be  ordered  between  the  parties  on  the 
following  grounds  : 
That  the  verdict  was  against  the  weight  of  evidence. 
Dated  this  day  of  19    . 

A.  B.,  Solicitor  to  the  plaintiff 
[or  defendant]. 
To  the  Registrar  and  C.  D., 

the  defendant  [or  plaintiff]. 


APPENDIX  L. 

Form  of  Notice  of  Appeal 

In  the  High  Court  of  Justice, 
(King's  Bench  Division). 
On  Appeal  from  the  County  Court 

Between  A.  B Plaintiff, 

and 

CD Defendant. 

Take  notice,  that  this  honourable  Court  will  be  moved  on  the  (a) 
day  of         ' )  19    ,  or  as  so  sooh  thereafter  as  counsel  can  be 
heard  by  Mr.  ,  of  counsel  for  the  defendant,  for  an  order 

directing  that  the  verdict  and  judgment  entered  herein  on  the 

(y)  Where  the  other  party  does  not  consent,  or  where  the  other  party 
has  fiiea  au  application  for  the  appointment  of  assessors,  strike  this 
paragraph  out. 

(z)  Insert  the  date  of  the  first  sitting  of  the  Coort  after  twelve  clear  days 
from  the  judgment.  The  notice  must  be  served  seven  clear  days  before  the 
date  of  snch  sitting, 

(a)  Give  eight  clear  days*  notice. 
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day  of  9  19    ,  may  be  set  aside  and  judgment  entei'ed  for  the 

defendant,  or  that  a  new  trial  may  be  had  between  the  paities  -on 
the  following  grounds  : 

That  there  was  no  evidence  of  any  defect  in  the  ways,  works, 
machinery,  or  plant  connected  with  or  used  in  the  defendant's 
business. 

Or, 

That  there  was  no  evidence  that  the  plaintiffs  injury  was  caused 
by  the  negligence  of  any  j>ei'8on  in  the  aefendant's  employ,  who  had 
superintendence  entrusted  to  him,  whilst  in  the  exercise  of  such 
superintendence,  or  for  whom  the  defendant  was  liable  under  the 
Employers'  Liability  Act,  1880. 
Dated  the  day  of  19    . 

(Signed) 
To  the  plaintiff,  and  to  E.  F., 
his  solicitor. 
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WORKMEN'S  COMPENSATION  ACT,  1897. 
(60  &  61  Vict.  Cap.  37.) 

An  Act  to  amend  the  Law  vntk  respect  to  Compensation  to 
Workmen  for  accidental  Injuries  suffered  in  the  course  of 
their  Employment,  [6th  August  1897.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  w4th  the  advice  and  consent  of  the  Lords  Spiritual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : 

1. — (1.)  If  in  any  employment  to  which  this  Act  ap-  Liability  of 
plies  (6)  personal  injury  oy  accident  (c)  arising  out  of  and  certain 
in  the  coui-se  of  the  employment  (d)  is  caused  to  a  work  to^ workmen 
man  (e),  his  employer  snail,  subject  as  herein-after  men-  tor  injuries, 
tioned,  be  liable  to  pay  compensation  in  accordance  with 
the  First  Schedule  to  this  Act. 

(2.)  Provided  that  :— 

(a.)  The  employer  shall  not  be  liable  under  this  Act 
in  respect  of  any  injury  which  does  not  disable 

(fi)  "  Railway,"  "  factory,"  "  mine,'*  "  quarry,"  '*  engineering 
work,"  *•  buiWing  thirty  feet  hisjh."  Added  by  Act  of  lyOO, 
a^  riculture,"  ante^  pp.  185 — 2.33. 

(c)  Meaning  of  ''accident,"  ante^  pp.  254 — 2G1. 

(rf)  See  ante,  pp.  261—274. 

(O  "  Workman,"  meaning  of,  ante,  pp.  282—286. 
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Appildz*  the  workman  for  a  period  of  at  least  two  weeks 

from  earning  full  wages  at  the  work  at  which 

he  was  employed  (/) ; 

(b.)  When  the  injury  was  caused  hy  the  persona 
negligence  or  wilful  act  of  the  employer,  or  of 
some  person  for  whose  act  or  default  the 
employer  is  responsible,  nothing  in  this  Act 
shall  affect  any  civil  liability  of  the  employer 
but  in  that  case  the  workman  may,  at  his  option, 
either  claim  compensation  under  this  Act,  or 
take  the  same  proceedings  as  were  open  to  him 
before  the  commencement  of  this  Act  (jgf)  ;  but 
the  employer  shall  not  be  liable  to  pay  compensa- 
tion for  injury  to  a  workman  by  accident  arising 
out  of  and  in  the  course  of  the  employment 
both  independently  of  and  also  under  this  Act, 
and  shall  not  be  liable  to  any  proceedings 
independently  of  this  Act,  except  in  case  of  sucn 
personal  negligence  or  wilful  act  as  aforesaid  ; 

(c.)  If  it  is  proved  that  the  injury  to  a  workman  is 
attributable  to  the  serious  and  wilful  miscon- 
duct of  that  workman,  any  compensation 
claimed  in  respect  of  that  injury  shall  be 
disallowed  (h). 

(3.)  If  any  (question  arises  in  any  proceedings  under  this 
Act  as  to  the  liability  to  pay  compensation  under  this  Act 
(including  any  question  as  to  whether  the  employment  is 
one  to  which  this  Act  applies),  or  as  to  the  amount  or 
duration  of  compensation  under  this  Act,  the  Question  (t),  if 
not  settled  by  agreement,  shall,  subject  to  the  provisions 
of  the  First  Schedule  to  this  Act,  be  settled  by  arbitration, 
in  accordance  with  the  Second  Schedule  to  this  Act  (^). 

(4)  If,  within  the  time  herein-after  in  this  Act  limited 
for  taking  proceedings,  an  action  is  brought  to  recover 
damages  independently  of  this  Act  for  injury  caused  by 
any  accident,  and  it  is  determined  in  such  action  that  the 
injury  is  one  for  which  the  employer  is  not  liable  in  such 
action,  but  that  he  would  have  been  liable  to  pay  compen- 
sation under  the  provisions  of  this  Act,  the  action  shall  be 
dismissed ;  but  the  court  in  which  the  action  is  tried  shaU, 
if  the  plaintiff  shall  so  choose,  proceed  to  assess  such  com- 
pensation, and  shall  be  at  lil^erty  to  deduct  from  such 


C/")  Chapter  VI.  Di«ibleraent  for  two  weeks. 

(^)  See  Chapter  VII.  Election  of  remedies. 

(k)  Cases  as  to  serious  and  wilf  al  miscondact,  antey  pp.  340 — 
347. 

(t)  Mast  be  a  dispute  to  give  arbitrator  jurisdiction  :  Field  t. 
Longden  ^  Sons,  ante,  p.  372. 

(ft)  Matters  as  to  which  arbitration  may  arbte,  ante,  p.  374. 
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compensation  all  the  costs  which,  in  its  judgment,  have  AppndX* 

been  caused  by  the  plaintiff  bringing  the  action  instead  of      

proceeding  under  this  Act  (/). 

In  any  proceeding  under  this  sub-section,  when  the 
court  assesses  the  compensation  it  shall  give  a  certificate 
of  the  compensation  it  has  awarded  and  the  directions  it 
hae  given  as  to  the  deduction  for  costs  (m\  and  such  certi- 
ficate shall  have  the  force  and  effect  of  an  award  under 
this  Act 

(5.)  Nothing  in  this  Act  shall  affect  any  proceeding  for  a 
line  under  the  enactments  relating  to  mines  or  factories, 
or  the  application  of  any  such  fine,  but  if  any  such  fine,  or 
any  part  thereof,  has  been  applied  for  the  benefit  of  the 
person  injured,  the  amount  so  applied  shrill  be  taken  inte 
account  in  estimating  the  compensation  under  this  Act  (n). 

2. — (1.)  Proceedings  for  the  recovery  under  this  Act  of  Time  for 
compensation  for  an  injury  shall  not  be  maintainable  Jjj^fjii,„ 
unless  notice  of  the  accident  has  been  given  as  soon  as 
practicable  after  the  happening  thereof  and  before  the 
workman  has  voluntarily  left  the  employment  in  which  he 
was  injured  (o),  and  unless  the  claim  for  compensation  vnth 
respect  to  such  accident  has  been  made  within  six  months 
from  the  occurrence  of  the  accident  causing  the  injury,  or  in 
•case  of  death,  within  six  months  from  the  time  of  death  (p). 
Provided  always  that  the  want  of  or  any  defect  or 
inaccuracy  in  such  notice  shall  not  be  a  bar  to  the  main- 
tenance of  such  proceedings,  if  it  is  found  in  the  proceedings 
for  settling  the  claim  that  the  employer  is  not  pre- 
judiced in  nis  defence  by  the  want,  defect,  or  inaccuracy, 
or  that  such  want,  defect,  or  inaccuracy  was  occasioned  by 
mistake  or  other  reasonable  cause  (q). 

(2.)  Notice  in  respect  of  an  injury  under  this  Act  shall 
give  the  name  and  address  of  the  person  injured,  and 
shall  state  in  ordinary  language  the  cause  of  the  injury  and 
th^date  at  which  it  was  sustained,  and  shall  be  served  on  the 
«mplover,  or,  if  there  is  more  than  one  employer,  upon  one 
of  sucli  employers. 

(3.)  The  notice  may  be  served  by  delivering  the  same  to 
or  at  the  residence  or  place  of  business  of  the  person  on 
whom  it  is  to  be  served. 

(4.)  The  notice  mav  also  be  served  by  post  by  a  registered 
letter  addressed  to  the  person  on  whom  it  is  to  be  served 

(0  See  Chapter  VII.  Election  of  remedies. 

(m)  Skeggt  t.  Keen.,  ante,  p.  412  ;  Catterniole  v.  Atlantic 
Transpttrt  Co.,  ante,  p.  413. 

(a)  See  ante,  p.  366. 

(d)  Notice  of  accident,  ante,  pp.  347 — 354. 

(/?)  Claim  for  compensation,  what  in,  Powell  r.  Main 
Colliery  Co.,  ante,  pp.  3oO — 353  ;  estoppel,  ante,  p.  353. 

(^)  Defectiye  notice,  ante,  pp.  65 — 67,  354. 
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Appndz*  at  his  last  known  place  of  residence  or  place  of  business^ 
— —  and  if  served  by  post  shall  be  deemed  to  have  been  served 
at  the  time  when  the  letter  containing  the  same  would 
have  been  delivered  in  the  ordinary  course  of  poet,  and  in 
proving  the  service  of  such  notice  it  shall  be  sufficient  to 
prove  that  the  notice  was  properly  addressed  and  registered* 

(6.)  Where  the  employer  is  a  body  of  persons  corporate 
or  unincorporate,  the  notice  may  also  be  served  by  deliver- 
ing the  same  at,  or  by  sending  it  by  post  in  a  registered 
letter  addressed  to  the  employer  at,  the  office,  or,  if  there  be 
more  than  one  office,  any  one  of  the  offices  of  such  body  (r). 

Contracting     3.  — ( 1 .)  If  the  Registrar  of  Friendly  Societies,  after  taking 
®"*-  steps  to  ascertain  the  views  of  the  employer  and  work- 

men, certifies  that  any  scheme  of  compensation,  benefit^ 
or  insurance  for  the  workmen  of  an  employer  in  any 
employment,  whether  or  not  such  scheme  includes  other 
employers  and  their  workmen,  is  on  the  whole  not  less 
favourable  to  the  general  body  of  workmen  and  their 
dependants  than  the  provisions  of  this  Act,  the  employer 
may,  until  the  certificate  is  revoked,  contract  with  any  of 
those  woikmen  that  the  provisions  of  the  scheme  shall  be 
substituted  for  the  provisions  of  this  Act,  and  thereupon 
the  employer  shall  be  liable  only  in  accordance  with 
the  scheme,  but,  save  as  aforesaid,  this  Act  shall  apply 
notwithstanding  any  contract  to  the  contrary  made  alter 
the  commencement  of  this  Act  (s). 

S2.)  The  registrar  may  give  a  certificate  to  expire  at  the 
I  of  a  limited  period  not  less  than  five  years. 

(3.)  No  scheme  shall  be  so  certified  which  contains  an 
obli^tion  upon  the  workmen  to  join  the  scheme  as  a 
condition  of  their  hiring. 

(4.)  If  complaint  is  made  to  the  Registrar  of  Friendly 
Societies  by  or  on  behalf  of  the  workmen  of  any  employer 
that  the  provisions  of  any  scheme  are  no  longer  on  the 
whole  so  favoumble  to  the  general  body  of  workmen  of 
such  employer  and  their  dependants  as  the  provisions  of 
this  Act,  or  that  the  provisions  of  such  scheme  are  being 
violated,  or  that  the  scheme  is  not  heing  fairly  adminis- 
tered, or  that  satisfactorv  reasons  exist  for  revoking  the 
certificate,  the  re^^istrar  shall  examine  into  the  complaint, 
and,  if  satisfied  that  good  cause  exists  for  such  complaint, 
shall,  unless  the  cause  of  complaint  is  removed,  revoke  the 
certificate. 

(5.)  When  a  certificate  is  revoked  or  expiree  any  monevs 
or  securities  held  for  the  purpose  of  the  scheme  shall  be 


(r)  Requirement  of  and  service  of  notice  of  injury,  ante 
pp.  65 — .70,  351,  355. 

(«)  Contracting  oat  of  Act,  see  Chapter  VIII. 
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distributed  as  may  be  arranged  between  the  employer  and  Appndx- 
workmen^  or  as  may  be  determined  by  the  Registrar  of      — - 
Friendly  Societies  in  the  event  of  a  difference  of  opinion. 

(6.)  Whenever  a  scheme  hrtft  been  certified  as  aforesaid, 
it  shall  be  the  duty  of  the  employer  to  answer  all  such 
inquiries  and  to  furnish  all  such  accounts  in  regard  to  the 
scheme  as  may  be  made  or  i-equired  by  the  Registrar  of 
Friendly  Societies. 

(7.)  The  Chief  Registrar  of  Friendly  Societies  shall 
include  in  his  annual  report  the  particulars  of  the  pro- 
ceedings of  the  Registrar  under  this  Act. 

4.  Where,  in  an  employment  to  which  this  Act  applies  ?"*^'5**°" 
the  undertakers  (t)  as  herein-atter  defined  contract  with  any  ™^  ^' 
person  for  the  execution  by  or  uuder  such  contractor  of 
any  work,  and  the  undertakers  would,  if  such  work  were 
executed  by  workmen  immediately  employed  by  them,  be 
liable  to  pay  compensation  under  this  Act  to  those  work- 
men in  respect  of  any  accident  arising  out  of  and  in  the 
course  of  their  employment,  the  undertakers  shall  be  liable 
to  pay  to  any  workmen  employed  in  the  execution  of  the 
work  any  compensation  which  is  payable  to  the  workman 
(whether  under  this  Act  or  in  respect  of  personal  negli- 
gence or  wilful  act  independently  of  this  Act)  by  such 
contiuctor,  or  would  be  so  payable  if  such  contractor  were 
an  employer  to  whom  this  Act  applies  (u). 

Provided  that  the  undertakers  shall  be  entitled  to  be 
indemnified  by  any  other  person  who  would  have  been 
liable  indepenaently  of  this  section  (x). 

This  section  shall  not  apply  to  any  contract  with  any 
person  for  the  execution  by  or  under  such  contractor  of 
any  work  which  is  merely  ancillary  or  incidental  to,  and 
is  no  part  of,  or  process  in,  the  trade  or  business  carried  on 
by  such  undertakei's  respectively  (y), 

6. — (1.)  Where  any  employer  Incomes  liable  under  this  Compensa- 
Act  to  nay  compensation  in  respect  of  any  accident,  and  is  workmen  in 
entitled  to  any  sum  from  insurers  in  respect  of  the  amount  ctwe  of  bank- 
due  to  a  workman  under  such  liability,  then  in  the  event  ''^^p'.®' 
of  the  employer  becoming  bankrupt,  or  making  a  com- ®"^°^^'^* 
f>osition  or  arrangement  with  his  creditors,  or    if    the 
employer  is  a  company  of  the  company  having  commenced 
to  be  wound  up,  such  workman  snail  have  a  first  charge 
upon  the  sum  aforesaid  for  the  amount  so  due,  and  the 
judge  of  the  county  court  may  direct  the  insurers  to  pay 
such  sum  into  the  Post  Ofiice  Savings  Bank  in  the  name 

(0  Undertakers,  who  are,  ante^  pp.  294,  295. 

(u)  Liability  of  undertakers  for  contractor^  anley  pp.  297 — 
305. 

(«)  Consult  Cooper  and  Crane  v,  Wright,  ante.  pp.  300,311. 

(y)  *'  Ancillary  or  incidental/*  sec  cases  ante,  pp.  305 — 311. 
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Appndz.  of  the  registrar  of  such  court,  and  order  the  same  to  be 
^—      invested  or  applied  in  accordance  with  the  provisions  of 
the  First  Schedule  hereto  with  reference  to  the  investment 
in  the  Post  Office  Savings  Bank  of  any  sum  allotted  as  com- 
pensation, and  those  provisions  shall  apply  accordingly  (s). 

(2.)  In  the  application  of  this  section  to  Scotland,  the 
words  ''have  a  first  charge  upon"  shall  mean  '*be 
preferentially  entitled  to." 

damure?  ^'      ^*  Where  the  injury  for  which  compensation  is  payable 
from  under  this  Act  was  caused  under  circumstances  creating  a 

stranger.  legal  liability  in  some  person  other  than  the  employer  to 
pay  damages  in  respect  thereof,  tfie  workman  may,  at  his 
option,  proceed,  either  at  law  against  that  person  to  recover 
damages,  or  against  his  employer  for  compensation  under 
this  Act,  but  not  against  both,  and  if  compensation  be  paid 
under  this  Act,  the  employer  shall  be  entitled  to  be 
indemnified  by  the  said  otner  person  (a). 

AppiicaUoiw  7. — (1.)  This  Act  shall  applv  only  to  employment  by 
defl'^tionl  ^^*®  undertakers  as  herein-after  defined,  on  or  in  or  about  (6) 
a  railway  (c),  factory  (rf),  mine  (e),  quarry  (/),  or  engineering 
work  (jg)y  and  to  employment  by  tne  undertakers  as  herein- 
after detined  on  in  or  about  any  building  which  exceeds 
thirty  feet  in  height  (h\  and  is  either  beins  constructed 
or  repaired  (i)  by  means  of  a  scaffolding  (A;),  or  being 
demolished,  or  on  which  machinery  driven  by  steam, 
water,  or  other  mechanical  power  (Q,  is  being  used  for  the 
purpose  of  the  construction,  repair  or  demolition  thereof. 


(r)  Applications  against  insurers,  aiite^  pp.  417, 418  ;  W.  C.  R., 
51—68. 

(a)  Election  of  Remedies,  Chapter  YII.,  s.  6  discnssed,  ante, 
pp.  360, 361. 

(ft)  "  On  or  in  or  about."  These  woixis  refer  to  locality.  See 
cases  ante,  pp.  275 — 281.  Accident  roust  occur  on  in  or  about 
the  undertdker's  own  works,  ante,  pp.  279,  280  ;  Wrigley  t. 
Whittaker  ^'  Son*,  ante,  p.  279.  Exception  in  case  of  ship- 
building yard,  ant^f,  pp.  280,  281. 

(O  "  Railway,"  ante,  pp.  181—190. 

(rf)  "Factory,"  ante,  pp.  190—234. 

(0  "  Mine,"  ajite,  pp.  235,  236. 

(/)  "  Quarry,"  ante,  p.  237. 

(<7)  **  Engineering  work,"  ante,  pp.  237 — 239. 

(Ji)  **  Building  exceeding  thirty  feet  in  height,"  ante,  pp.  240 — 
263. 

{i)  Constructed  or  repaired,  meaning  of,  ante,  pp.  244 — 246. 
See  Hoddinott  t.  Newton  Chambers  i]'  Co,,  ante,  pp.  247 — 250. 

{k)  "  By  means  of  scaffolding,"  ante,  pp.  246—253. 

(V)  Other  mechanical  power  :  see  Wrigley  v.  Whittaker  ^ 
Son*,  ante,  pp.  241,  279. 
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(2.)  In  this  Act—  Appndz. 

"  Railway  "  means  the  railway  of  any  railway  company      77IZ, 
to  which  the  Regulation  of  Railways  Act,  1873,  jf  f, "  ^*'''- 
applies,  and    includes  a  light  railway  "*^®  ji  j^  qq  Vict- 
uuaer    the   Light  Railways  Act,   1896  ;  and  c.  m, 
"  railway  "  and  **  railway  company  "  have  the 
same  meaning  as  in  the  said  Acts  of  1873  and 
1896: 

"Factoiy"  has  the  same  meaning  as  in  the  Factory 
and  Workshop  Acts,  1878  to  1891  (m),  and  also 
includes  any  dock,  wharf,  quay(n),  ware- 
house (o),  machinery,  or  plant  ^p),  to  which  any 
provision  of  the  Factory  Acts  is  applied  by  the 
Factory  and  Workshop  Act,  1896,  and  every  58  &  60  vice 
laundry  worked  by  steam,  water,  or  other  ^*  ^^• 
mechanical  power : 

"  Mine "  (q)  means  a  mine  to  which  the  Coal  Mines  50  &  si  vict. 
Regulation    Act,   1887,  or    the    Metalliferous  Jjj*!*,-  y, 
Mines  Regulation  Act,  1872,  applies :  c.77. 

"Quarry"  (r)  means  a  quarry  under  the  Quarries  Act,  §7  a  58  vict. 
1894:  o«- 

"  Engineering  work  "  («)  means  any  work  of  construc- 
tion or  alteration  or  repair  of  a  railroad,  har- 
bour, dock,  canal,  or  sewer,  and  includes  any 
other  work  (t)  for  the  construction,  alteration, 
or  repair  of  which  machinery  driven  by  steam, 
wat<ir,  or  other  mechanical  power  is  used  : 

"  Undertakers  "  (u)  in  the  case  of  a  railwav  means  the 
railway  company  ;  in  the  case  of  a  factory, 
quarry,  or  laundry  means  the  occupier  (x)  there- 
of within  the  meaning  of  the  Factory  and  Work- 
shop Acts,  1878  to  1895  {y) ;  in  the  case  of  a  mine 


(fli)  See  now  Factory  Act,  1901,  by  which  these  Acts  have 
been  repealed  and  re-enacted  with  modifications.  See  also  ante, 
pp.  190, 191. 

(n)  **  Dock,"  "  wharf,"  "  quay."    See  ante,  pp.  203—231. 

(0)  "Warehouse,"  ante,  pp.  231,  233. 

(;?)  "  Machinery  or  plant,"  ante,  pp.  220—226. 

(^)  "Mine,*'  definition  of,  ante,  pp.  235,  236.  See  Pit-banks 
of  mine,  aiUe,  p.  236. 

(r)  "  Quarry,"  ante,  p.  237. 

{9)  "  Engineering  work,"  "  railroad,"  see  meaning  of,  as  used 
in  this  section,  ante,  p.  238. 

(t)  "  Other  work."  This  need  not  be  ejwsdem  generis  with 
the  work*!  mentioned  in  the  definition  :  Co*grove  v.  Partington^ 
ante,  p.  238. 

(«)  "  Undertakers,"  who  are,  ante,  p.  294. 

(jas)  "  Occupier,"  no  definition  of  in  any  of  the  Factory  Acts. 
see  ante,  pp.  201,  202. 

(y)  Now  the  I'actory  Act,  1901. 
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Appndz*  means  the  owner  (z)  thereof  within  the  meaning 

of  the  Coal  Mines  Regulation  Act>  1887,  or  the 

Metalliferous  Mines  Regulation  Act,  1872,  as 
the  case  may  be,  and  in  the  case  of  an  engineering 
work  means  the  person  undertaking  the  con- 
struction, alteration,  or  repair ;  and  m  the  case 
of  a  building  means  the  persons  undertaking 
the  construction,  repair,  or  demolition  (a)  : 
"  Employer  "  (6)  includes  any  body  of  persons  corporate 
or  unincorporate  and  the  legal  personal  repre- 
sentative of  a  deceased  employer  : 

"  Workman  "  (c)  includes  every  person  who  is  engaged 
in  an  employment  to  which  this  Act  applies, 
whether  by  way  of  manual  labour  or  otherwise, 
and  whether  his  agreement  is  one  of  service  or 
apprenticeship  or  otherwise,  and  is  expressed 
or  implied,  is  oral  or  in  writing.  Any  reference 
to  a  workman  who  has  been  injured  shall, 
where  the  workman  is  dead,  include  a  reference 
to  his  legal  personal  representative  (rf)  or  to  his 
dependants,  or  other  person  to  whom  compen- 
sation is  payable : 

"  Dependants  "  (e)  means — 

(a)  in  England  and  Ireland,  such  members  of  the 
■9  4 10  Vict.  •  workman's  family  specified  in  the  Fatal 
c.  93.         1                         Accidents  Act,  1846,  as  were  wholly  or  in 

part  dependent  upon  the  earnings  of  the 
workman  at  the  time  of  his  death  ;  and 

(b)  in  Scotland  (/),  such  of  the  personsen titled  accord- 

ing to  the  law  of  Scotland  to  sue  the  employer 
for  damages  or  solatium  in  respect  of  the 
d(*ath  of  the  workman,  as  were  wholly  or  in 
part  dependent  upon  tbe  earnings  of  the 
workman  at  the  time  ot  his  death; 

^3.)  A  workman  employed  in  a  factory  whicb  is  a  ship- 
building yard  shall  not  be  excluded  from  this  Act  by  reason 
only  that  the  accident  arose  outside  the  yard  in  the  course 
of  his  work  upon  a  vessel  in  any  dock,  river,  or  tidal  water 
near  the  yard  (g), 

(z)  "  Owner,"  ante,  p.  238. 

(a)  '*  Construction  repair  or  demolition,"  an^e,  pp.  240 — 253  ; 
Hoddinott  v.  Newton  Chumhert  «J'  Co.^  in  House  of  Lords, 
ante^  p.  247. 

(V)  "  Employer,"  anie,  p.  295. 

(r)  "  Workman,"  ante,  pp.  282—285. 

((I)  "  Legal  personal  representative,"  ante,  pp.  285,  286. 

(6-)  "  Dependants,"  who  are,  ante,  pp.  286—293. 

(/)  "Dependents,"  meaning  of,  in  Scotland,  awte^  pp.  124, 
291. 

((7)  *' Shipbuilding   yard,"  ayit-e,    pp.    280,    281.      "Near,' 
meaning  of,  considered  in  ScDtland,  ante,  p.  281. 
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8. — (1.)  This  Act  shall  not  apply  to  persons  in  the  naval  Appndl* 
or  military  service  of  the  Crown,  but  otherwise  shall  apply      —^ 
to  any  employment  by  or  under  the  Crown  to  which  tnis  ^^^ortcmen 
Act  would  apply  if  the  employer  were  a  private  person.       in  empioy- 

(2.)  The  Treasury  may,  oy  warrant  laid  before  Parlia-  went  of 
ment,  modify  for  the  purposes  of  this  Act  their  warrant  ^"*^"^ 
made  under  section  one  of  the  Superannuation  Act,  1887,  J^^"^*^* 
and  notwithstanding  anything  in  that  Act,  or  any  such 
warrant,  may  frame  a  scheme  with  the  view  to  its  being 
•certified  by  the  Registrar  of  Friendly  Societies  under  this 
Act 

9.  Any  contract  existing  at  the  commencement  of  this  ?''^^!!S^*' 
Act,  whereby  a  workman  relinquishes  any  right  to  com-  contracto? 
pensation  from  the  employer  for  personal  injury  arising  out 
of  and  in  the  course  of  his  employment,  shall  not,  for  the 
purposes  of  this  Act,  be  deemed  to  continue  after  the  time 
at  which  the  workman's  contract  of  service  would  determine 
If  notice  of  the  determination  thereof  were  given  at  the 
•commencement  of  this  Act  (h), 

10. — (1.)  This  Act  shall  come  into  operation  on  the  first  Commenoo- 
day  of  July  one  thousand  eight  hundred  and  ninety-eight  JJf" Jhort*^' 

(2.)  This  Act  may  be  cited  as  the  Workmen's  Compen-  tiue. 
sation  Act,  1897. 


SCHEDULES. 

First  Schedule.  Sections  1,5 

Scale  and  Conditions  of  Compensation. 

Scale, 

(1.)  The  amount  of  compensation  (i)  under  this  Act 
fihall  be — 

(a)  where  death  results  (k)  from  the  injury — 
(i.)  if  the  workman  leaves  any  dei)endant8  wholly 
dependent  (/)  upon  his  earnings  (m)  at  the  time 
of  his  death,  a  sum  equal  to  his  earnings  in 
the  employment  of  the  same  employer  during 
the  three  yeai's  next  preceding  the  injury,  or  the 
sum  of  one  hundred  and  fifty  pounds,  whichever 
of  those  sums  is  the  larger,  but  not  exceeding 
in  any  case  three  hundred  pounds,  provided 

(70  Existing  contracts  exclading  operation  of  Act,  ante, 
p.  367. 

(i)  See  Chapter  V. 

(k)  Death  mast  resalt  from  injury,  ante,  p.  314. 

(0  "  Wholly  dependent,'*  Main  Colliery  Co,  v.  Bavies,  ante, 
p.  288. 

(m)  *' Earnings/'  meaning  of,  ante,  pp.  317 — 319. 
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Appndx  that  the  amount  of  any  weekly  payments  made 

under  this  Act  shall  be  deducted  from  such 
sum,  and  if  the  period  of  the  workman's 
employment  by  the  said  employer  has  been 
less  than  the  said  three  years,  then  the  amount 
of  his  earnings  during  the  said  three  years  shall 
be  deemed  to  be  156  times  his  average  weekly 
earnings  (n)  during  the  period  of  his  actual 
employment  under  the  said  employer  (o)  ; 

(ii.)  if  the  workman  does  not  leave  any  such  depen- 
dants, but  leaves  any  dependants  in  part 
dependent  (jv)  upon  his  earnings  at  the  time 
of  his  death,  such  sum,  not  exceeding  in  any 
case  the  amount  payable  under  the  foregoing 

Srovit^ions,  as  may  be  agreed  upon,  or,  in 
efault  of  agreement,  may  be  determined,  on 
arbitration  under  this  Act,  to  be  reasonable 
and  prripoi-tionate  to  the  injury  to  the  said 
dependants  ;  and 

(iii.)  if  he  leaves  no  dependants,  the  reasonable  expenses 
of  his  medical  attendance  and  burial,  not 
exceeding  ten  pounds  (q) ; 

(b)  where  total  or  partial  incapacity  for  work  results 
from  the  injury  (r),  a  weekly  payment  during  the 
incapacity  after  the  second  week  not  exceedingly 
fifty  per  cent,  of  his  average  weekly  earnings  («) 
during  the  previous  twelve  months,  if  he  has  been 
so  long  employed,  but  if  not^  then  for  any  less 
period  during  which  he  has  been  in  the  employ* 
ment  of  the  same  employer,  such  weekly  payment 
not  to  exceed  one  pound. 

(2.)  In  fixing  the  amount  of  the  weeklv  payment,  regard 
shall  be  had  to  the  difference  between  tlie  amount  of  the 
average  weekly  earnings  of  the  workman  before  the  accident 
and  the  average  amount  which  he  is  able  to  earn  after  the 
accident  (t),  and  to  any  payment  not  being  wages  which  be 
may  receive  from  the  employer  in  respect  of  his  injury 
during  the  period  of  his  incapacity. 

(3.)  Where  a  workman  has  given  notice  of  an  accident, 
he  shall,  if  so  required  by  the  employer,  submit  himself 

(n)  *•  Arerage  weekly  earnings,"  what  are,  ante,  pp.  325 — 332. 
See  Lytont  v.  Knowles  and  Stuurt  v.  Nisotm,  ante,  pp.  326 — 328. 

(p)  "Earnings"  must  be  those  received  from  employer  ia 
whose  service  workman  receives  the  injury,  ante,  p.  324. 

(^)  **  Part  dependent."    See  Lysonit  y.  Xnowles^  supra. 

(^)  "  Medical  attendance  and  burial,"  ante,  p.  337, 

(r)  "  Total  or  partial  incapacity  for  work,"  ante,  pp.  332— 
336.  Work  need  not  be  same  work  that  workman  was  previoosljr 
engaged  in. 

(*)  "  Average  weekly  earnings,"  what  are,  ante,  pp.  325^—332 ; 
Lysonn  v.  Knowles,  supra. 

(t")  See  Illitigworth  t.  Walmsley,  antCj  p,  333. 
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for  examination  (u\  by  a  duly  qualified  medical  practitioner  Appndz. 
provided  and  paid  by  the  employer,  and  if  he  refuses  to      — • 
submit  himself  to  such  examination,  or  in  any  way  obstructs 
the  same,  his  right  to  compensation,  aud  any  proceeding 
under  this  Act   in    relation  to  compensation,  shall   be 
suspended  until  such  examination  takes  place  (x), 

(4.)  The  payment  shall,  in  case  of  deatb^  be  made  to  the 
legal  personal  representative  of  the  workman  (y),  or,  if  he  has 
no  legal  personal  representative,  to  or  for  the  benefit  of  his 
dependants  (2),  or,  if  he  leaves  no  dependants,  to  the  person 
to  whom  the  expenses  are  due  ;  and  if  made  to  the  legal 
personal  representative  shall  be  paid  by  him  to  or  for  the 
oenefit  of  tne  dependants  or  other  person  entitled  thereto 
under  this  Act. 

(6.)  Any  question  as  to  who  is  a  dependant,  or  as  to  the 
amount  payable  to  each  dependant,  shall,  in  default  of 
agreement,  be  settled  by  arbitration  under  this  Act 

(6.)  The  sum  allotted  as  compensation  to  a  dependant 
may  be  invested  or  otherwise  applied  for  the  l^enent  of  the 
person  entitled  thereto,  as  agreed,  or  as  ordered  by  the 
committee  or  other  arbitrator  (a). 

(7.)  Any  sum  which  is  agreed  or  is  ordered  by  the 
committee  or  arbitrator  to  be  invested  may  be  invested  in 
whole  or  in  part  in  the  Post  Office  Savings  Bank  by  the 
registrar  of  tne  county  court  in  his  name  as  registrar. 

(8.)  Any  sum  to  be  so  invested  may  be  invested  in  the 
purchase  of  an  annuity  from  the  National  Debt  Commis* 
sioners  through  the  Post  Office  Savings  Bank,  or  be 
accepted  by  the  Postmaster-General  as  a  deposit  in  the 
name  of  the  registrar  as  such,  and  the  provisions  of  any 
statute  or  regulations  respecting  the  limits  of  deposits  in 
savings  bank,  and  the  declaration  to  be  made  by  a  depositor, 
shall  not  apply  to  such  sums. 

(9.)  No  part  of  any  money  invested  in  the  name  of  the 
registrar  of  anv  county  court  in  the  Post  Office  Savings 
Bank  under  tnis  Act  shall  be  paid  out,  except  upon 
authority  addressed  to  the  Postmaster-General  by  the 
Treasury  or  by  the  judge  of  the  county  court 

(10.)  Any  person  deriving  any  benefit  from  any  moneys 
invested  in  a  post  office  savings  bank  under  the  provisions 
of  this  Act  may,  nevertheless,  open  an  account  in  a  post 
office  savings  bemk  or  in  any  other  savings  bank  in  his 
own  name  without  being  liable  to  any  penalties  imposed 
by  any  statute  or  regulations  in  respect  of  the  opening  of 
accounts  in  two  savings  banks,  or  ot  two  accounts  in  the 
same  savings  bank. 

{u)  *'  Medical  examination,"  ante,  pp.  385—337. 
((t)  Suspension  of  payments,  antef  pp.  405 — 407, 
(y)  See  Daniel  y.  Ocea7i  Coal  Co,,  ante,  p.  293. 
iz)  See  Clatworthy  v.  Oreen,  ante,  p.  390. 
(a)  See  ante,  p.  293. 

S.L.  I  I 
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Appndz.  (11.)  Any  workman  receiving  weekly  payments  under 
—  this  Act  shall,  if  so  ref|uired  by  the  employer,  or  by  any 
person  by  whom  the  employer  is  entitled  under  this  Act 
to  be  indemnified,  from  time  to  time  submit  himself  for 
examination  by  a  duly  qualified  medical  practitioner  pro- 
vided and  paid  by  the  employer,  or  such  other  person  (5) ; 
but  if  the  workman  objects  to  an  examination  by  that 
medical  practitioner,  or  is  dissatisfied  by  the  certificate  of 
such  practitioner  upon  his  condition  when  communicated 
to  him,  he  may  submit  himself  for  examination  to  one  of 
the  medical  practitioners  appointed  for  the  purposes  of  this 
Act  (c\  as  mentioned  in  the  Second  Schedule  to  this  Act, 
and  the  certificate  of  that  medical  practitioner  as  to  the 
condition  of  the  workman  at  the  time  of  the  examination 
shall  be  given  to  the  employer  and  workman,  and  shall  be 
conclusive  evidence  of  that  condition  (d).  If  the  workman 
refuses  to  submit  himself  to  such  examination,  or  in  any 
way  obstructs  the  same,  his  right  to  such  weekly  payments 
shall  be  suspended  until  such  examination  has  taken 
place  (e). 

(12.)  Anv  weekly  payment  may  be  reviewed  (/)  at  the 
request  either  of  the  employer  or  of  the  workman,  and 
on  such  review  may  be  ended,  diminished  or  increased, 
subject  to  the  maximum  above  provided,  and  the  amount 
of  payment  shall,  in  default  of  agreement,  be  settled  by 
arbitration  under  this  Act  (g), 

(13.)  Where  any  weekly  payment  has  been  continued 
for  not  less  than  six  months,  the  liability  therefor  may,  on 
the  application  by  or  on  behalf  of  the  employer,  be 
redeemed  (h)  by  the  payment  of  a  lump  sum,  to  be  settled, 
in  default  of  agreement,  by  arbitration  under  this  Act, 
and  such  lump  sum  may  be  ordered  by  the  committee 
or  arbitrator  to  be  invested  or  otherwise  applied  as  above 
mentioned. 

(14.)  A  weekly  payment,  or  a  sum  paid  by  way  of 
redemption  thereof,  shall  not  be  capable  of  being  assigned, 
charged,  or  attached,  and  shall  not  pass  to  any  other  person 
by  operation  of  law,  nor  shall  any  claim  be  set  off  against 
the  same. 

(16.)  Where  a  scheme  certified  under  this  Act  pi-ovides 
for  payment  of  compensation  bv  a  friendly  society,  the 
provisions  of  the  proviso  to  the  first  sub-section  of  section 

(h')  "Medical  Examination,"  see  afUe^  pp.  335—357  ;  as  to 
refusal  to  Rubiuit  to,  anttf,  pp.  405 — 407. 

(O  See  Schedule  il.  (13). 

(rf)  "  CoDclusive  evidence,"  ante,  p.  356. 

(tf)  "  Suspension  of  payments,**  ante^  p.  405. 

(/)  "  Review  of  weekly  payments/'  ante,  pp.  407 — 409. 

(^)  Employer  or  workman  may  institute  arbitration  pro- 
ceedings for  review  of  weekly  payments,  ante,  p.  374. 

(A)  Redemption  of  payments,*'  ante,  p;  409; 
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eight,  section  sixteen,  and  section  forty-one  of  the  Friendly  Appndx 
Societies  Act,  1896,  shall  not  apply  to  such  society  in      ^-— 
respect  of  siidi  scheme.  ••  *  •^  "^*<*' 

(16.)  In  the  application  of  this  schedule  to  Scotland  the 
expression  **  registrar  of  the  county  court"  means  "sheriff 
clerk  of  the  county,**  and  "judge  of  the  county  court" 
means  "sheriff." 

(17.)  In  the  application  of    this  Act  to  Ireland   the 
provisions  of  the  County  Officers  and  Courts  (Ireland)  Act,  40  &  41  Vict. 
1877,  with  respect  to  money  deposited  in  the  Post  Office  ^-  *•• 
Savings  Bank  under  that  Act   shall    apply  to    money 
invested  in  the  Post  Office  Savings  Bank  under  this  Act. 

Second  Schedule. 
Arbitration. 

The  following  provisions  shall  apply  for  settling  any  Section  i. 
matter  which  under  this  Act  is  to  be  settled  by  arbitration  : — 

(1.^  If  any  committee  (i),  representative  of  an  employer 
and  nis  workmen,  exists  with  power  to  settle  matters  under 
thift  Act  in  the  case  of  the  employer  and  workmen,  the 
matter  shall,  unless  either  party  objects,  by  notice  in 
writing  sent  to  the  other  party  before  the  committee  meet 
to  consider  the  matter,  be  settled  by  the  arbitration  of 
Buch  committee,  or  be  referred  by  them  in  their  discretion 
to  arbitration  as  herein-after  provided. 

(2.)  If  either  party  so  objects,  or  there  is  no  such 
committee,  or  the  committee  so  refers  the  matter  or  fails 
to  settle  the  matter  within  three  months  from  the  date  of  the 
claim,  the  matter  shall  be  settled  by  a  single  arbitrator  (k) 
agreed  on  by  the  parties,  or  in  the  absence  of  agreement 
by  the  county  court  judge  (/),  according  to  the  procedure 
prescribed  by  rules  of  court  (m),  or  if  in  England  the  Lord 
Chancellor  so  authorises,  according  to  the  like  procedure, 
by  a  single  arbitrator  appointed  by  such  county  court 
judge  (n). 

(3.)  Any  arbitrator  appointed  by  the  county  court  judge 
shall,  for  the  purposes  of  this  Act,'  have  all  the  powers  of  a 
county  court  judge  (o),  and  shall  be  paid  out  of^ moneys  to 
be  provided  by  Parliament  in  accoraance  with  regulations 
to  be  made  by  the  Treasury. 

(4.)  The  Arbitration  Act,  1889,  shall  not  apply  to  any  63&6STict. 
arbitration  under  this  Act ;  but  an  arbitrator  may,  if  he  <^  ^^* 

(i)  Arbitration  tribanals  ;  Committee,  antCj  pp.  376,  377. 

(*)  "  SiDgle  arbitrator,"  atUe,  pp.  377—380. 

(0  "  County  coart  judge,'*  arbitration  by  county  court  judge, 
ante,  pp.  380—386. 

(if»)  "  Rules  of  court,"  see  Appendix  N. 

(^)  Arbitrator  appointed  by  county  court  judge,"  antej 
pp.  386,  387. 

(o)  Powers  of  county  court  judge,  aTite,  p.  386. 

ii2 
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Appndx.  thinks  fit,  submit  anj  question  of  law  for  the  decision  of 
^^  the  county  court  judge  (jiX  <^^  the  decision  of  the  jud^ 
on  any  question  of  law,  either  on  such  submission,  or  in 
any  case  where  he  himself  settles  the  matter  under  this 
Act,  shall  lie  final,  unless  within  the  time  and  in  accordance 
with  the  conditions  prescribed  by  rules  of  the  Supreme 
Court  either  party  appeals  to  the  Court  of  Appeal  (9);  and 
the  countv  court  juage,  or  the  arbitrator  appointed  by 
him,  shall,  for  the  purpose  of  an  arbitration  under  this 
Act,  have  the  same  powers  of  procuring  the  attendance  ot 
witnesses  and  the  production  of  documents  as  if  the  claim 
for  compensation  had  been  made  by  plaint  in  the  county 
court. 

(5.)  Rules  of  court  may  make  provision  for  the  appear- 
ance in  any  arbitration  under  this  Act  of  any  party  by 
some  other  person  (r). 

(6.)  The  costs  of  and  incident  to  the  arbitration  and 
proceeding  connected  therewith  shall  be  in  the  discretion 
of  the  arbitrator.  The  costs,  whether  before  an  arbitrator  or 
in  the  county  court,  shall  not  exceed  the  limit  prescribed  by 
rules  uf  court,  and  shall  be  taxed  in  manner  prescribed 
by  those  rules  («). 

(7.)  In  the  case  of  the  death  or  refusal  or  inability  to  act 
of  an  arbitrator,  a  Judge  of  the  High  Court  at  Chambers 
may,  on  the  application  of  any  party,  appoint  a  new 
arbitrator  (t), 

(8.)  Where  the  amount  of  compensation  under  this  Act 
shall  have  been  ascertained,  or  any  weekly  payment  varied, 
or  any  other  matter  decided,  under  this  Act,  either  by  a 
committee  or  by  an  arbitrator  or  by  agreement,  a  memo- 
randum (u)  thereof  shall  be  sent,  in  manner  prescribed  by 
rules  of  court,  by  the  said  committee  or  arbitrator,  or  by 
any  party  interested,  to  the  registrar  of  the  county  court 
for  the  district  in  which  any  person  entitled  to  such 
compensation  resides,  who  shall,  subject  to  such  rules,  on 
beingsatistied  as  to  its  genuineness,  record  such  memorandum 
in  a  special  register  without  fee,  and  thereupon  the  said 
memorandum  sliall  for  all  purposes  be  enforceable  as  a 
county  court  j  udgmcnt  (x).  Provided  that  the  county  court 
judge  may  at  any  time  rectify  such  register. 


(/i)  See  ante,  p.  878. 

(q)  Appeal  from  county  court  judge,  amU,  pp.  38S— 386. 
Rales  regulating  appeals  to  Court  of  Appeal,  see  Appendix  R. 

(r)  Parties  who  may  appear  at  arbitration,  mnte,  p.  401 ; 
W.  C.  R.  82. 

(«)  "  Costs,"  ante,  pp.  411—416  ;  scale  of  costs,  amie,  p.  413. 

(0  **  New  arbitrator,"  aHte,  p.  388. 

(m)  Registration  of  memorandom,  ante,  pp.  409, 410, 

(x)  Enforcing  award,  antr,  pp.  401,  405  ;  W.  C.  R  26  (1), 
49  (a)  (b). 
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(9.)  Where  any  matter  under  this  Act  is  to  be  done  in  a  Appndz* 
county  court,  or  by  to  or  before  the  judge  or  registrar  of  a  — 
county  court,  then,  unless  the  contrary  intention  appear, 
the  same  shall,  subject  to  rules  of  court,  be  done  in,  or  by 
to  or  before  the  judge  or  registitir  of,  the  county  court  of 
the  district  in  which  all  the  parties  concerned  reside,  or  if 
the^  reside  in  different  distncts  the  district  in  which  the 
accident  out  of  which  the  said  matter  arose  occurred, 
without  prejudice  to  any  transfer  in  manner  provided  by 
rules  of  court. 

(10.)  The  duty  of  a  county  court  jud^e  under  this  Act, 
or  of  an  arbitrator  appointed  by  him,  shall,  subject  to  rules 
of  court,  be  part  of  the  duties  of  the  county  court,  and  the 
officers  of  tne  court  shall  act  accordingly,  and  rules  of 
court  may  be  made  both  for  any  purpose  for  which  this 
Act  authorises  rules  of  court  to  be  made,  and  also  generally 
for  carrying  into  effect  this  Act  so  far  as  it  affects  the 
county  court,  or  an  arbitrator  appointed  by  the  judge  of 
the  county  court  (y),  and  proceedings  in  the  county  court  or 
before  any  such  arbitrator,  and  such  rules  may,  in  England, 
be  made  by  the  five  judges  of  the  county  courts  appointed 
for  the  making  of  rules  under  section  one  hundred  and 
sixty-four  of  the  County  Courts  Act,  1888,  and  when  sid^ssYict. 
allowed  by  the  Lord  Chancellor,  as  provided  by  that  <?•  *'• 
section,  shall  have  full  effect  without  any  further  consent. 

(11.)  No  court  fee  shall  be  payable  by  any  party  in 
respect  of  any  proceeding  under  this  Act  in  the  county 
court,  prior  to  the  award. 

(12.)  Any  sum  awarded  as  compensation  shall  be  paid 
on  the  receipt  of  the  person  to  whom  it  is  i>ayable  under 
any  agreement  or  award,  and  his  solicitor  or  agent  shall 
not  be  entitled  to  recover  from  him,  or  to  claim  a  lien  on, 
or  deduct  any  amount  for  costs  from,  the  said  sum  awarded^ 
except  such  sum  as  may  be  awarded  by  the  arbitrator  or 
coimty  court  judge,  on  an  application  made  by  either  party 
to  determine  the  amount  of  costs  to  be  paid  to  the  said 
solicitor  or  agent,  such  sum  to  be  awarded  subject  to 
taxation  and  to  the  scale  of  costs  prescribed  by  rules  of 
court  (z). 

(13.)  The  Secretary  of  State  may  appoint  legally  qualified 
medical  practitioners  for  the  purpose  of  this  Act,  and  any 
committee,  arbitrator,  or  judge  may,  subject  to  regulations 
made  by  the  Secretary  o^  State  and  the  Treasury,  appoint 
any  sucn  practitioner  to  report  on  any  matter  which  seems 
material  to  any  question  arising  in  the  arbitration ;  and 
the  expense  of  any  such  medical  practitioner  shall,  subject 
to  Treasury  regulations,  be  paid  out  of  moneys  to  be 
provided  by  Parliament  (a). 

(y)  Rales  of  court,  see  Appendix  N. 

(z)  Solicitor's  costs  against  workman,  ante,  pp.  414 — 416. 

(a)  Medical  Referees,"  ante,  pp.  399,  400.  Rules  as  to, 
Appendix  O. 
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Appndx.      (14.)  In  the  application  of  this  schedale  to  Scotland — 
— -  (a.)  "Sheriff^'  shall  be  substituted  for  "county  court 

judge,"  "sheriff  court"  for  "county    court," 

"action"  for  "plaint,"  "sheriff   clerk"  for 

"  registrar  of  the  county  courts"  and  "  act  of 

sederunt "  for  "  rules  of  court "  : 

(b.)  Any  award  or  agreement  as    to    compensation 

under  this  Act  may  l»f^  competently  recorded 

for  execution  in  the   Itooks    of  council    and 

session  or  sheriff  court  books,  and  shall  be 

enforceable  in  like  manner  as  a  recorded  decree 

arbitral : 

(c.)  Any  application  to  the  sheriff  as  arbitrator  shall 

be  heard,  tried,  and  determined  summarily  in 

the  manner  provided  by  the  fifty-second  section 

39  &  40  Vict.  of  the  Sheriff  Courts  (Scotland)  Act,  1876,  save 

a  70.  only  that  parties  may  be  represented  by  any 

person  authorised  in  writing  to  appear  for 
them  and  subject  to  the  declaration  that  it 
shall  be  competent  to  either  party  within  the 
time  and  in  accordance  with  the  conditions 
prescribed  by  act  of  sederunt  to  require  the 
sheriff  to  state  a  case  on  any  question  of  law 
determined  by  him,  and  his  decision  thereon  in 
such  case  may  be  submitt«<l  to  either  division 
of  the  Court  of  Session,  who  may  hear  and 
determine  the  same  finally,  and  remit  to  the 
sheriff  with  instruction  as  to  the  judgment  to 
be  pronounced. 
(15.)  Paragraphs  four  and  seven  of  this  schedule  shall 
not  apply  to  Scotland. 

(16.)  In  the  application  of  this  schedule  to  Ireland  the 
expression '  *  county  court  judge  "  shall  include  the  recorder 
of  any  city  or  town. 


WORKMEN'S  COMPENSATION  ACT,  1900. 

(63  &  64  Vict.  Cap.  22.) 

An  Act  to  extend  the  benefits  of  the  Workmen^s  Compensation 
Act,  1897,  to  Workmen  in  Agriculture, 

[30th  July  19O0.] 

Be  it  enacted  by  the  Queen's  most  Excellent  Majesty,  by 
and  with  the  aavice  and  consent  of  the  Lords  Spii*itual 
and  Temporal,  and  Commons,  in  this  present  Parliament 
assembled,  and  by  the  authority  of  the  same,  as  follows  : — 

iypUcation       1. — (1.)   From  and    after  the  commencement  of  this 
vicS&ST.     Act  (6),  the  Workmen's  Compensation  Act,  1897,   shall 

to  agricul- 
tural work. 

(J)  July  1st,  1901.    See  Chapter  XII. 
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apply  to  the  employment  of  workmen  in  agriculture  (c)  by  Appndz. 
any  employer  who  habitually  (c^)  employs  one  or  more      — 
workmen  in  such  employment. 

(2.)  Where  any  such  employer  agrees  with  a  con- 
tractor (e)  for  the  execution  oy'or  under  that  contractor 
of  any  work  in  agriculture,  section  four  of  the  Workmen's 
Compensation  Act,  1897,  shall  apply  in  respect  of  any 
workman  employed  in  such  work  as  if  that  employer  were 
an  undertaker  within  the  meaning  of  that  Act. 

Provided  that,  where'  the  contractor  provides  and  uses 
machinery  driven  by  mechanical  power  lor  the  purpose  of 
threshing,  ploughing,  or  other  agricultural  work,  he,  and 
he  alone,  shall  be  liable  under  this  Act  to  pay  com- 
pensation to  any  workman  employed  by  him  on  such 
work  (/). 

(3.)  Where  any  workman  is  employed  by  the  same 
employer  mainly  in  agricultural  but  partly  or  occasionally 
in  other  work  (g),  this  Act  shall  apply  also  to  the  employ- 
ment of  the  workman  in  such  other  work. 

The  expression  "agriculture"  includes  horticulture, 
forestry  (h)y  and  the  use  of  land  for  any  purpose  of  hus- 
bandry, inclusive  of  the  keeping  or  breeding;  of  live  stock, 
poultry,  or  bees,  and  the  gFowth  of  fruit  ana  vegetables. 

2.  This  Act  may  be  cited  as  the  Workmen's  Compensa-  Short  tttie 
tion  Act,  1900,  and  shall  be  read  as  one  with  the  Workmen's 
Compensation  Act,  1897,  and  that  Act  and  this  Act  may 

be  cited  together  as  the  Workmen's  Compensation  Acts, 
1897  and  1900. 

3.  This  Act  shall  come  into  operation  on  the  first  day  ^™?^2^ 
of  July  one  thousand  nine  hundred  and  one.  ^ 


(c)  "  Agriculture,"  definition  of,  antej  p.  423. 

(d)  "  Habitoally  employs,"  ante,  p.  421. 
(O  "  Contractor,"  ante,  p.  421. 

(/)  Exception,  arUe,  p.  422. ' 

O)  **  Other  work,"  afUe,  p.  422.    See  Smithers  t.  WallU, 
ante,  p.  422. 

(h)  "Forestry."    See  Meally  t.  McOowan,  ante,  p.  423. 
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APPENDIX  H. 

STATUTORY   RULES   AND    ORDERS    UNDER   THE 
WORKMEN'S    COMPENSATION    ACT,  1897. 


The  Workmen's  Compensation  Rules,  1898.    Dated 

May  27,  1898. 

Explaiiatory  Memorandum. 

The  accompanying  Rules  and  Forms  have  been  framed  under 
paragraph  10  of  the  second  schedule  to  die  Act,  which  provides  that 
Rules  of  Court  may  be  made  for  any  purpose  for  which  the  Act 
authorises  Rules  of  Court  to  be  made,  and  also  generally  for  carrying 
the  Act  into  effect  so  far  as  it  affects  the  County  Court,  or  an  arbitrator 
appointed  by  the  judge,  and  proceedings  in  the  County  Court  or 
before  such  arbitrator,  and  that  such  Rules  may  in  England  be 
made  by  the  County  Court  Rules  Committee,  and,  when  allowed  by 
the  Lord  Chancellor,  shall  have  full  effect  without  any  further 
consent. 

The  following  provisions  of  the  Act  have  to  be  considered  : — 

AcU 

Sect,  1,  suh-sect,  3.  Questions  to  be  settled  by  arbitration. 

Sect,  1,  9tib'$ect.  4.  Certificate  of  Court  in  which  an  action  is  brought 

to  have  effect  of  award. 
Sect,  2.  Notice  of  accident,  and  claim  for  compensation. 
Sect,  4.  Employer  when  entitled  to  be  indemnified  by  contractor. 
Sect,  5.   Workman    entitled  to  first  charge  on  sum  payable    by 

insurers  to  employer  in  respect  of  compensation  payable  by  him, 

where  the  employer  becomes  bankrupt,  etc.  ;  payment  of  such 

sum  into  Court. 
Sect,  6.  Employer  when  entitled  to  be  indemnified  by  stranger. 

SckeduU  1. 

Par,  1  (a)  (ii.)  Settlement  by  arbitration  of  sum  payable  to 
dependants  of  deceased  w^urkman. 

Par,  3.  Refusal  of  workman  to  submit  to  examination. 

Par,  5.  Arbitration  as  to  who  are  dependants,  and  amount  payable 
to  each  dependant. 

Par,  6.  Investment  and  application  of  compensation  allotted  to 
dependants. 

Par,  9.  Payment  out  of  Court  of  money  invested  in  name  of 
Registrar. 

Par,  11.  Suspension  of  payments  on  refusal  to  submit  to 
examination. 

Par,  12.  Review  of  weekly  payments. 

Par,  13.  Redemption  of  weekly  payments ;  investment  and  appli- 
cation of  reaemption  money. 


EXPLANATORY   MEMORANDUM.  465 

Schedule  2. 

Far.  1.  ftipference  to   arbitration   ty  committee  representative  of 

employer  and  workmen. 
Par.  2.  Settlement  of  matters — 

^y  j»^<3g^  according  to  procedure  prescribed  by  Rules  ;  or,  if 

Lord  Chancellor  so  authorises,  according  to  like  procedure,  by 

arbitrator  appointed  by  judge. 
Par,  3.  Arbitrator  so  appointed  to  have  powers  of  judge. 
Par.  4.  Arbitration  Act,  1889,  not  to  apply  : 

Arbitrator  may  submit  question  of  law  for  decision  of  judge  : 
Decision  of  judge  on  question  of  law  submitted,  or  where  he 

settles  matter,  to  oe  final,  unless  either  party  appeals  under 

Rules  of  Supreme  Court. 

Power   of  judge    or  arbitrator  to  procure  attendance  of 

witnesses  and  production  of  documents. 
Par.  6.  Rules    may    provide    for   appearance    of    parties    in    any 

arbitration. 
Par.  6.  Costs  before  arbitrator  or  in  Court  not  to  exceed  limit 

prescribed  by  Rules,  and  to  be  taxed  in  manner  prescribed. 
Par.  8.  Memorandum  of  decision  of  committee,  arbitrator,  or  by 

agreement  to  be  sent,  as  prescribed  by  Rules,  to  registrar  of 

County  Court,  and  to  be  registered  there  and  enforceable  as  a 

judgment     Power  of  judge  to  rectify  register. 
Par.  9.  What  Court  to  have  jurisdiction  : 

Transfer  of  matters  as  prescribed  by  Rules. 
Par.  10.  Duties  of  judge  or  arbitrator  to  be  part  of  duties  of  Court : 

General  power  of  making  Rules. 
Par.  12.  No  deduction  from  or  lien  on  compensation  for  costs  of 

solicitor  or  agent,  or  right  to  recover  such  costs,  except  as  awarded 

by  arbitrator  or  judge  on  application  by  either  party,  subject  to 

taxation  and  scale  prcscrrbed  by  Rules. 
Par.  13.  Appointment  of  medical  referees  to  report  on  matters  arising 

in  arbitrations. 


It  is  apprehended  that  the  Rules  Committee  have  no  power  to 
make  Rules  as  to  the  procedure  before  a  committee  or  an  arbitrator 
agreed  upon  by  the  parties ;  but  paragraphs  4  to  6,  8,  12  and  13  of 
Schedule  2  appear  to  apply  to  such  an  arbitrator  as  well  as  to  one 
appointed  by  the  judge. 

The  scheme  of  the  Rules  is  as  follows  : — 

Rules. 

1.  Preliminary.    Effect,  construction,  etc.,  of  Rules  ...       1 

2.  Parties  to  arbitration  2  to  7 

3.  Application    to    Court    for    settlement  of  matters  by 

arbitration  8  to  12 

4.  Proceedings  before  judge,  including  service  on  respon- 

dents, stay  of  numerous  arbitrations  to  abide  event  of 
selectied  case,  notice  of  defence  by  respondents,  sub- 
mission by  respondents  to  award,  payment  into  Court, 
and  claim  to  indemnity  under  section  4  or  section  6, 
or  otherwise        13-24 
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Rules. 
4a.  Appointment  of  medical  referees ;  Schedule  2,  par.  13      25 
V.  ^Lwarci  «,«         ..«         ,.,         ,.,         ..a         •■■         ..V      3ctj 

6.  Appointment  of  arbitrator  by  judge        27 

7.  Proceedings  before  arbitrator        28,29 

8.  Submission  of  <]^uestion  of  law  by  arbitrator  to  judge  ...      30 

9.  Subsequent  arbitration  in  matter  settled  by  arbitrator...      31 

10.  Appearance  of  parties  ;  Schedule  2,  par.  5         32 

11.  Costs;  Schedule  2,  par.  6 33,34 

12.  Duty  of  Judge  as  to  taking  notes 35 

13.  Appeals         ...         ...         ...         ...         ...         ...         ...  36,37 

14.  Registration  of  Memorandum  under  Schedule  2,  par.  8. 

Rectification  of  Register 38-45 

15.  Costs  of  solicitor  or  agent  under  Schedule  2,  par.  12    ...  46,  47 

16.  Certificate  under  Section  1,  sub-section  4  48 

17.  Execution     ...         ...         ...         ...         ...         ...         ...       49 

1 8.  Suspension  of.  proceedings  or  weekly  payments  on  refusal 

of  injured  workman  to  submit  to  medical  examination  ; 
Schedule  1,  pars.  3,  11 50 

19.  Applications  against  insurers  under  Section  5 51-58 

20.  Application  of  money  oitiered  to  be  invested     59 

21.  Transfer  of  proceedings     60,61 

22.  Filing  and  service  of  documents  and  notices       62 

23.  Procedure  generally  63,64 

24.  Record  of  proceedings.     Special  register 66 

25.  Matters,  how  distinguishea  66 

26.  Forms  ...         ...         ...         ...         ...         ...         ...      6< 


The  Rules  are  intended  to  apply,  as  far  a^  possible,  the  procedure 
in  County  Court  actions  to  arbitrations  under  the  Act,  with  suck 
modifications  as  seem  to  be  necessary. 

Dealing  with  the  Rules  in  detail  : — 

Rule  1.  Provides  for  the  title,  commencement  and  construction  of 
the  Rules. 

RuU  2.  Prescribes  who  ai*e  to  be  parties  to  an  application  for 
arbitration,  with  a  special  provision  as  to  cases  where  both  the 
undertakers  and  a  contractor  may  be  liable  under  section  1. 

Rule  3.  Provides  for  the  joinder  of  applicants  in  accordance  with 
Order  III.,  Rule  la,  of  the  County  Court  Rules  (December  1896). 

RtUex  4,  5.  Provide  for  applications  on  behalf  of  dependants, 
following  the  principle  of  Lord  Campbell's  Act  (The  Fatal 
Accidents  Act,  1846,  9  &  10  Vict.  c.  93,  and  amending  Act^ 
27  &  28  Vict  c.  96). 

Rule  6.  Provides  for  applications  where  deceased  workman  leaves  no 
dependants.     Schedule  1,  par.  (1.)  (a)  {in.). 

Ride  7.  Provides  for  persons  under  disaoility,  partnera,  and  the 
representation  of  numerous  parties  having  the  same  interest. 

Rules  8-12.  Provide  that  application  for  arbitration  shall  be  made  by 
filing  a  request,  following  the  procedure  on  an  appeal  under  the 
Agricultural  Holdings  Act,  or  a  petition  in  equity,  rather  than 
that  on  the  commencement  of  an  action ;  such  request  to 
contain  particulars  of  the  claim.  Full  forms  are  given  in  the 
Appendix.  *• 
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Bule  13.  Provides  for  fixing  a  day  and  place  for  the  arbitration, 
following,  as  to  the  place,  the  Admiralty  Rules  in  force  in  the 
County  Courts.    Order  XXXIXb.,  Rules  1,  2. 

Rule  14.  Provides  for  notice  to  the  applicant  and  respondents. 

Rule  15.  Provides  for  service  on  the  respondents,  either  by  a  bailiff 
or  by  the  applicant  or  his  solicitor,  and  adopts  the  provisions  of 
section  2  of  tne  Act  as  to  the  service  of  notice  of  an  accident  by 
registered  post. 

Rule  16.  Provides  for  the  stay  of  numerous  applications  for  arbitra- 
tion on  claims  arising  out  of  the  same  circumstances,  on  the 
employer  undertaking  to  be  bound,  so  far  as  liability  to  i>ay 
compensation  is  concerned,  by  the  award  in  a  selected  case. 
(See  County  Court  Rules,  Order  VIIL,  Rules  2-6.) 

Rule  17.  Provides  for  the  respondent  filing  an  answer  to  the  claim, 
and  that  he  shall,  subject  to  such  answer,  be  deemed  to  admit 
the  correctness  of  the  applicant's  particulars,  and  his  own 
liability  to  make  compensation.  (See  County  Court  Rules^ 
Order  X.,  Rules  9, 10.) 

Rule  18.  Provides  for  a  respondent  submitting  to  an  award,  or  paying 
money  into  Court,  and  for  the  proceedings  consequent  thereon. 

Rules  19-23.  Deal  with  claims  to  indemnity  under  section  4  or 
section  6,  or  otherwise. 

The  question  has  been  considered,  to  what  extent  the  third  party 
procedure  under  Order  XL  can  be  applied  in  cases  in  which  an 
employer  claims  under  either  of  thesu  sections  to  be  entitled  to 
indemnity  against  a  sub- contractor  or  a  stranger  ;  and  the  Rules  are 
framed  on  the  assumption  that  it  can  be  only  applied  for  the  purpose 
of  providing  that  a  »ub-con tractor  (unless  he  is  himself  liable  as  an 
employer  under  the  Act),  or  a  stranger,  shall  not  be  entitled  in  any 
future  proceeding  to  dispute  the  validity  of  an  award  against  the 
employer. 

An  arbitration  under  the  Act  will  be  a  very  different  thing  from 
an  action :  and  the  question  whether  such  a  sub-contractor  or  a 
stranger  is  liable  to  the  workman,  and  is  consequently  liable  under 
the  sections  referred  to  to  indemnify  the  employer,  is  a  very 
different  one  from  the  question  whether  the  employer  is  liable  to 
the  workman. 

For  instance,  such  a  sub-contractor  is  apparently  liable  under 
section  4  only  in  case  of  personal  negligence  or  wilful  act,  or 
under  the  Employers'  Liability  Act :  while  a  stranger  would  be 
liable  under  section  6  only  in  case  of  wilful  act  or  negligence  :  nnd 
a  sub-contractor  sued  under  the  Employers*  Liability  Act  would  be 
entitled  to  any  defence  open  to  him  under  that  Act,  while  a  stranger 
would  be  entitled  to  any  defence  open  to  him  at  common  law,  such 
defences  including  contributory  negligence  on  the  part  of  the 
workman,  a  very  much  wider  term  than  the  *' serious  and  wilful 
misconduct "  on  which  alone  an  employer  can  rely  under  section  1^ 
sub-sect  2  (c) ;  and  it  is  ditHcult  to  see  how  a  sub-contractor  or 
stranger  can  oe  compelled  to  submit  these  questions  to  the  judge 
or  arbitrator,  and  denrived  of  his  right  tu  have  them  decided  by  a 
jury,  or  what  power  the  judge  or  arbitrator  has  to  decide  them  at  or 
after  the  arbitration. 
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The  third  part^  procedure  is  for  these  reasons  expressly  limited  so 
as  to  make  it  bmd  the  third  party  only  as  to  the  validity  of  the 
award  against  the  employer  m  respect  to  matters  which  under 
the  Act  the  judge  or  arbitrator  has  power  to  decide  as  between  the 
workman  and  the  employer,  and  not  as  to  the  third  party's  liability 
to  indemnify  the  employer. 

There  seems,  however,  to  be  no  reason  why  the  judge  or  arbitrator 
«hould  not,  if  the  third  party  and  the  respondent  consent,  decide  the 
question  of  the  third  party's  liability ;  and  provision  is  thei-efore 
made  by  Rule  22  for  the  decision  of  this  question  by  consent. 

Rule  23.  Provides  for  claims  to  indemnity  as  between  respondents, 
and  makes  provision  for  the  jud^e  or  arbitrator  giving  effect, 
independently  of  any  consent  to  his  so  doing,  to  the  right  of 
indemnity  given  by  section  4  to  an  employer  who  is  called  upon 
to  pay  compensation  to  a  workman  in  the  service  of  a  contractor, 
in  cases  where  the  contractor  i^  joined  as  a  respondent,  and  it  is 
decided  in  the  arbitration  that  he  is  liable  unaer  the  Act  to  pay 
compensation  to  the  workman.  In  such  a  case  there  can  he  no 
further  question  to  Ije  tried  as  between  the  employer  and  the 
contractor  as  to  the  right  to  indemnity,  which  is  expressly  given 
by  the  Statute  ;  and  there  can  be  no  difficulty  in  the  judge  or 
arbitrator  giving  effect  to  such  right. 

R^de  24.  Provides  that,  subject  to  the  special  provisions  of  the 
Rules,  the  procedure  in  an  arbitration  shall  be  the  same  as  in 
an  ordinary  County  Court  action  tried  by  the  judge  without 
a  jury. 

Rule  25.  Deals  with  the  appointment  of  medical  referees  under 
para^ph  13  of  Schedule  2.  Under  this  paragraph,  which 
applies  to  the  whole  of  the  kingdom,  and  to  all  arbitrations, 
whether  before  committee^  agreed  arbitrators,  judges,  or 
arbitrators  appointed  by  them,  a  committee,  arbitrator,  or  judge 
may  appoint  a  medical  referee  *'  subject  to  regulations  made  by 
the  Secretary  of  State  and  the  Treasury."  Rule  25  provides 
that  medical  referees  may  be  appointed  by  a  judge  or  arbitrator 
subject  to  and  in  accordance  with  such  regulations,  and  that 
such  regulations,  so  far  as  they  relate  to  proceedings  in  the 
County  Court,  or  before  appoint>ed  arbitrators,  shall  he  deemed 
to  be  Rules  of  Court,  and  shall  have  effect  accordingly. 

Rule  26.  Provides  for  the  award,  and  embodies  section  7  (c)  of  the 
Arbitration  Act,  1889,  as  to  the  correction  of  errors.  Forms 
of  award  are  given  in  the  Appendix. 

Rule  27.  Deals  with  the  appointment  of  an  arbitrator  by  the  judge. 

Schedule  2,  par,  2  of  the  Act,  provides  that  matters  referred  to 
the  jurlge  shall,  if  the  Lord  Chancellor  so  authorises,  be  settled  by 
an  arbitrator  appointed  by  the  judge.  The  paragraph  does  not 
indicate  the  circumstances  in  which  such  autnonsation  may  be 
given  ;  but  it  ii^  presumed  that  the  object  of  the  enactment  is  to 
enable  the  Lord  Chancellor  to  grant  such  authority  in  cases  in 
which  the  time  of  the  judge  is  so  fully  occupied  that  he  cannot 
deal  with  arbitrations  himself. 

In  framing  the  rule  it  has  been  assumed  that  in  Courts  where 
the  business  is  heavy  anU  arbitrations  are  likely  to  be  numerous,  the 
Lord  Chancellor  may  think  it  proper  to  grant  a  general  authority  to 
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refer  matters  under  the  Act  to  an  arbitrator  ;  and  that  in  other 
cases  he  will  grant  special  authorities  from  time  to  time  as  occasion 
mav  require. 

'the  Act  does  not  require  the  arbitrator  to  possess  any  special 
qualifications,  and  it  is  therefore  provided  that  any  appointment 
shall  be  subject  to  the  approval  of  the  Lord  Chancellor. 

Rules  28  and  29.  Apply  to  proceeding  before  an  arbitrator  the 
provisions  of  the  Kiiles  as  to  proceedings  before  the  jud^e,  with 
a  proviso  that  where  the  parties  agree,  and  application  is  made 
for  an  award  by  consent,  such  award  may  be  made  by  the  judge, 
and  thereupon  the  functions  of  the  arbitrator  shall  cease. 

RuU  30.  Provides  for  the  statement  and  hearing  of  qiiestions  of 
law  submitted  by  an  arbitrator  to  the  judge  imder  Schedule  2, 
paragraph  4.    This  paragraph  seems  to  apply  to  an  arbitrator 
selected  by  the  parties  as  well  as  to  an  arbitrator  appointed 
by  the  judge,  ana  the  Rules  provide  that  the  submission  shall 
be  by  special  case. 

Rule  30  (5).  Empowers  the  judge,  if  his  decision  disposes  of  the 
whole  matter,  to  make  an  award  himself  instead  of  remitting 
the  case  to  the  arbitrator. 

Rule  30  (7).  Deals  with  the  costs  of  a  special  case. 

Rule  31.  Provides  that  where  a  matter  has  been  settled  by  an 
arbitrator,  any  subsequent  arbitration  in  the  same  matter  shall, 
as  a  rule,  be  referred  to  the  same  arbitrator. 

Rule  32.  Provides  for  the  appearance  of  parties  under  paragraph  5 
of  Schedule  2.  It  adopts  generally  the  provisions  of  section  72 
of  the  County  Courts  Act,  and  makes  special  provision  for 
appearance,  by  leave  of  the  judge  or  arbitrator,  by  an  officer  of 
a  trade  union  or  other  society  to  which  the  workman  may 
belong.  The  rule  follows  section  72  of  the  County  Courts  Act 
as  to  costs. 

Rule  33.  Provides  for  costs  awarded  by  a  judge  or  an  arbitrator 
being  taxed  according  to  the  County  Court  scales  of  costs  ;  the 
scale  to  be  determined,  where  the  subject  of  the  award  is  a 
weekly  payment,  by  the  judge  or  arbitrator.  Paragraph  (3) 
provides  that  any  reasonable  offer  of  compensation  may  be  taken 
into  consideration  when  dealing  with  costs  ;  and  paragraphs  (4) 
and  (5)  provide  that  costs  incurred  by  a  workman  in  submitting 
to  examination  by  a  medical  referee  under  Schedule  1,  para- 
graph 3,  or  if  ordered  to  so  submit  himself  on  a  reference  under 
Schedule  2,  paragraph  13,  may  be  allowed  as  costs  in  the 
arbitration. 

Rule  34.  Provides  for  the  taxation  by  the  registrar  of  costs  awarded 
by  an  arbitrator  agreed  on  by  the  parties. 

RtUe  35.  Applies  to  proceedings  under  the  Act  the  provisions  of 
sections  120  and  121  of  the  County  Courts  Act  as  to  taking  and 
furnishing  copies  of  notes  of  question  of  law  raised. 

Rule  36.  Provides  for  appeals,  as  to  which  some  Rule  of  the  Supreme 
Court  be  required  (see  Schedule  2,  par.  4). 

RiUe  37.   Provides  for  the  procedure  after  an  appeal  has   been 

decided. 
Rules  38  to  44.  Provide  for  the  drawing  up  and  transmission  to  the 

registrar  of  the   memorandum   referred  to  in  paragraph  8  of 
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Schedule  2  :  for  the  authentication  of  such  memorandum  :  for 
inquiries  by  the  rep^istrar  as  to  its  genuineness :  and  for  the 
proceedings  to  be  taken  to  procure  rec^istration  where  the 
genuineness  of  a  memorandum  is  disputed. 

Rule  45.  Provider  hovr  such  proceedings  shall  be  taken,  and  for 
proceedings  for  the  rectification  of  the  register. 

Rules  46  and  47.  Provide  for  the  procedure  on  an  application  under 
para^rraph  12  of  Schedule  2  to  determine  the  amount  of  costs 
payaole  to  the  solicitor  or  agent  of  a  person  to  whom  com- 
pensation is  awarded,  and  for  the  registration  and  enforcement 
of  any  order  made  in  favour  of  such  solicitor  or  agent. 

Rule  48.  Provides  a  form  of  certificate  where  a  County  Court 
proceeds  under  sub -section  4  of  section  1. 

Rule  49.  Provides  for  execution  on  an  award,  memorandum,  or 
certificate.  Special  provision  seems  necessary  as  to  this,  having 
regard  to  the  fact  that  the  payment  orderea  may  be  a  weekly 
one,  and  may  be  payable  to  the  workman  direct,  and  not  into 
Court. 

Rule  50.  Provides  for  applications  for  the  suspension  of  proceedings 
or  payments  where  a  workman  refuses  to  submit  to  medical 
examination.    Schedule  1,  paragraphs  3,  11. 

Rules  51  to  67.  Provide  for  applications  for  the  enforcement  of  the 
charge  given  by  Section  5  on  sums  payable  by  insurers  in 
the  event  of  the  bankruptcy,  etc.,  of  an  employer.  They 
follow  in  the  main  the  provisions  of  Order  XXVIa.,  as  to 
garnishee  proceedings.  Power  is  given  by  Rule  54  to  direct 
that  notice  of  such  proceedings  shall  be  given  to  the  employer 
or  his  trustee,  etc. 

Rule  55.  Provides  that  an  insurer  who  is  liable  to  pay  a  weekly 
sum  to  an  employer  may  be  ordered  to  pay  such  sum  direct 
to  the  party  entitled  to  compensation  instead  of  paying  into 
Court ;  and  that  in  such  case  the  insurers  shall  have  the  same 
right  as  the  employer  as  to  the  review  or  redemption  of  the 
weekly  payment. 

Rule  57.  It  may  well  happen  that  an  employer  may  be  liable  to  pay 
compensation  to  several  persons,  and  may  be  entitled  to  one 
sum  from  insurers  in  respect  of  sikch  liability,  and  that  such 
sum  may  be  insufficient  to  satisfy  the  whole  amounts  payable 
as  compensation.  Tliis  rule  therefore  gives  the  Court  power  to 
apportion  the  sum  payable  by  the  insurers  among  the  persons 
entitled  to  compensation,  and  for  the  purposes  of  such  appor- 
tionment to  onler  any  weekly  payment  to  be  redeemed,  and 
makes  provision  for  the  transfer  and  consolidation  of  proceedings 
for  this  purpose. 

Rule  58.  Provides  for  discovery  in  aid  of  an  application  against 
insurera  under  section  5,  in  accordance  witn  Order  XXY., 
Rule  52. 

R\de  59.  Deals  with  the  application  of  money  ordered  to  be  invested, 
and  applies  Rules  21  and  22  of  Order,  I  A. 

Rule  60.  The  provisions  of  paragraph  8  of  the  Second  Schedule,  as 
to  the  Court  in  which  a  memorandum  is  to  be  recorded,  and 
those  of  paragraph  9,  as  to  the  Court  in  which  proceedings  are 
to  be  taken,  are  not  identical ;  and  it  may  well  happen  that 
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where  a  memorandum  has  been  recorded  under  paragraph  8; 
and  it  becomes  necessary  to  take  subsequent  proceedings  with 
reference  to  the  subject  matter  of  such  memorandum,  such 
proceedings  may  have  under  paragraph  9  to  be  taken  in  some 
other  Court  than  that  in  which  the  memorandum  has  been 
recorded.  This  rule  therefore  provides  that  in  such  cases  a 
certified  copy  of  the  memorandum  shall  be  filed  and  recorded  in 
the  Court  in  which  the  subsequent  proceedings  are  to  be  taken. 

Rule  61.  Provides  generally  for  the  transfer  of  proceedings  from  one 
Court  to  another.    See  Schedule  2,  paragraph  9. 

Rule  62.  Provides  generally  for  the  filing  and  service  of  documents 
and  notices,  and  provides  that  service  may  in  any  case  be 
effected  by  the  party  or  his  solicitor,  and  that  such  service  may 
be  effected  by  registered  post. 

Rule  63.  Applies  the  provisions  of  the  County  Court  Rules  as  to 
service,  etc.,  where  parties  act  by  solicitors,  and  as  to  substituted 
service  and  notice  m  lieu  of  service. 

Rule  64.  Provides  for  the  application  of  County  Court  procedure  in 
cases  not  specially  provided  for. 

RtUe  66.  Provides  for  the  record  of  all  proceedings  in  the  Court 
books  and  in  the  special  register. 

Parngraph  (/)  provides  for  the  recording  of  certificates  given 
under  sub-section  4  of  section  1,  eitlier  by  the  Court  in  which 
the  register  is  kept  or  by  any  other  Court. 

Rule  66.  Provides  how  matters  under  the  Act  shall  be  distinguished. 

Rule  67.  Provides  for  forms,  an  Appendix  of  which  is  annexed  to 
the  Rules. 

May,  1898. 


The  Workmen's  Compensation  Rules,  1900. 

Explanatory  Memorandum, 

The  rules  and  forms  of  procedure  under  the  Workmen's  Compen- 
sation Act,  1897,  framed  before  the  Act  had  come  into  operation, 
dealt  only  with  what  was  expected  to  be  and  has  proved  to  be  the 
ordinary  case,  viz.,  that  in  which  the  person  claiming  compensation 
applies  for  the  settlement  of  a  dispute  by  arbitration  ;  and  they  did 
not  expressly  deal  with  the  rarer  case  of  the  person  from  whom 
compensation  is  claimed  making  an  implication  for  arbitration. 

In  PoweU  V.  Main  Colliery  Co,,  L.  R.  [19001  1  Q.  B.  145,  the 
question  was  much  discussed  whether  the  employer  could  initiate 
proceedings.  The  actual  point  for  decision  in  that  case  was  as  to 
the  meaning  of  the  words  "claim  for  compensation"  in  sub-section  1 
of  section  2  of  the  Act ;  but  the  Question  as  to  whether  the  employer 
could  initiate  proceedings  was  fully  discussed  in  the  argument,  and 
in  the  result  the  Court  of  Appeal  was  divided  in  opinion,  the 
majority  holding  that  he  could  not,  and  Romer,  L.J.,  being  of 
opinion  that  he  could. 

The  case  was  taken  to  the  House  of  Lords,  who  differed  from  the 
Court  of  Appeal  as  to  the  meaning  of  the  words  **  claim  for  com- 
pensation,'' and  in  his  speech  to  the  House  the  Lord  Chancellor  said 


472  APPENDIX   N. 

that  when  once  the  claim  for  compensatioa  was  made  the  matter  was 
remitted  to  arbitration,  and  that  ne  did  not  agree  with  the  argument 
that  the  employer  could  not  appoint  an  arbitrator  to  have  the 
matter  settled.  [L.R  1900,  A.C.,  p.  366.]  The  other  Law  Lords 
expressed  the  opiuion  that  the  employer  could  initiate  proceeding 
The  accompaning  Rules  have  been  framed  in  accordance  with 
the  views  so  expressed,  and  provide  for  the  procedure  on  an  appli- 
cation by  an  employer  for  arbitration. 

Rule  1  provides  for  the  filing  of  a  rei^uest  for  arbitration  and 
particulars  by  an  employer  on  whom  a  claim  for  compensation 
nas  been  made  ;  ana  requires  him  to  state  whether  he  admits 
or  denies  liability,  and  if  he  denies,  to  state  the  grounds  on 
which  he  relies.  It  has  not  been  thought  necessary  to  frame 
a  form  of  i-equest;  the  present  forms  of  request  and  answer 
furnish  materials  from  which  a  request  could  be  framed 
applicable  to  the  circumstances  of  the  case. 

This  request  will  in  due  course  be  served  on  the  persons  claimin^j 
compensation,  who  will  be  called  upon  to  put  in  an  answer,  and 
Rules  2  and  3  provide  for  notice  to  the  respondents  and  an  answer 
by  them ;  but  provide  that  failure  to  put  in  an  answer  shall  not 
operate  as  an  admission  of  the  truth  of  the  employer's  statement  of 
the  grounds  on  which  he  denies  liability 

Paragraph  (2)  of  Rule  2  alters  the  form  of  answer  in  accordance 
with  the  alteration  made  by  the  Workmen's  Compensation  Rules  of 
1899,  which  requires  an  answer  to  be  filed  ten  instead  of  five  days 
before  the  hearing. 

Rule  4  provides  for  the  employer  who  applies  for  arbitration  sub- 
mitting to  an  award  or  paying  money  into  court. 

Rule  5  provides  for  his  serving  a  third-party  notice  on  any  person 
from  >vhom  he  claims  indemnity. 

Rule  6  provides  that  the  burden  of  proof  as  to  matters  not  admitted 
shall  be  the  same,  whichever  party  is  the  applicant. 

Rule  7  applies  to  arbitrations,  the  ]>rovisions  of  Order  50a„  Rule  7 
of  the  County  Court  Rules,  which  empowers  the  judge  to  allow 
certain  items  of  costs  in  {inter  alia)  actions  under  the  Employers' 
Liability  Act. 

Rules  8  and  9. — The  Act  and  rules  provide  that  an  award,  memo- 
randum, or  certificate  may  be  enforced  as  a  county  court 
judgment 

Rule  49  of  the  rules  provides  for  execution,  but  no  provision  is 
made  for  other  modes  of  enforcing  awards. 

A  judgment  of  a  county  court  may  be  enforced  by  (1)  judgment 
summons,  (2)  attachment  of  debts,  and  (3)  equitable  execution,  as 
well  as  by  execution  against  goods. 

There  has  been  some  difference  of  opinion  among  the  judges 
of  the  county  courts  as  to  whether  an  award  can  be  forced  oy 
judgment  summons ;  but  the  Court  of  Appeal  has  now  decided 
that  an  award  can  be  so  enforced  (Bauey  v.  Plants  **  Times,'' 
November  16,  1900). 

Rule  49a  accordingly  deals  with  proceedings  under  the  Debtors' 
Act,  1869,  section  5,  and  applies  the  County  Court  Rules  as  to 
commitment,  but  negatives  the  application  to  awards,  etc^  of 
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the  power  conferred  by  the  Debtor/^'  Act  to  order  a  sum  due 
under  a  judgment  or  order  to  be  paid  by  instalments,  and 
provides  that  the  court  shall  not  alter  the  terms  of  future 
payment  prescribed  by  an  award,  etc.,  otherwise  than  by  consent 
or  under  paragraph  12  of  Schedule  2. 
Eule  496  applies  in  general  terms  the  county  court  procedure 
as  to  enforcement  of  judgments  by  proceedings  other  than 
execution  or  committal  to  the  enforcement  of  awards,  etc. 

December,  1900. 


THE   WORKMEN'S  COMPENSATION   RULES, 

1898  TO  1900. 

*«*  Where  In  fheee  Bales  reference  is  made  to  the  County 
Court  Bnlet  or  Foimi,  we  haye,  for  oonyenience  of 
referenoe,  added  such  Rules  or  Forms  in  extenso. — [Ed.] 

Preliminary. 

1.  (1.)  The  following  Rules  shall  have  effect  under  the  Effect,  short 
Workmen's    Compensation   Act,    1897  (in    these   Rules  "^le,  oom- 
referred  to  as  the  Act),  with  reference  to  any  matter  or  SJ^r^n-^" ' 
proceeding  for  the  regulation  of  which  Rules  of  Court  may  str action 
De  made  under  the  Act,  and  generally  for  carrying  the  ^^ ^"eiyict. 
Act  into  effect  so  far  as  it  affects  the  County  Court  or  an  c.  87. 
arbitrator  appointed  by  the  judge  of  the  County  Court, 

and  proceedings  in  the  County  Court  or  before  any  such 
arbitrator. 

(2.)  These  Rules  may  be  cited  as  the  Workmen's  Com- 
pensation Rules,  1898,  and  shall  come  into  operation  on 
the  first  day  of  July  one  thousand  eight  hundred  and 
ninety-eight. 

(3.)  The  Interpretation  Act,  1889,  shall  apply  for  the  ss&ssvict. 
purpose  of  the  interpretation  of  these  Rules  as  it  applies  ^'  ^^• 
for    the    purpose    oi    the    interpretation  of    an  Act  of 
Parliament. 

(4.)  These  Rules  shall  also  be  read  and  construed  with 
the  County  Court  Rules,  1889,  and  the  County  Court 
Rules  of  subsequent  date  amending  the  same  ;  and  any 
Order  and  Rule  referred  to  by  number  in  these  Rules 
shall  mean  the  Order  and  Rule  so  numbered  in  the  County 
Court  Rules,  1889,  or  in  any  County  Court  Rules  of 
subsequent  date,  as  the  case  may  be. 

Parties  to  Arbitration  before  Judge  or  Arbitrator  appointed 

by  Judge. 

2.  (1.)  When  application  is  made  for  the  settlement  by  Parties  to 

the  judge,  or  by  an  arbitrator  appointed  by  the  judge,  of  fconj\^^^^' 

any  matter  which  under  the  Act  is  to  be  settled  by  arbitra-  OrderxL. 

tion,  the  party  making  Quch  application  shall  be  called  onieAiv 

^  rr  little  2.] 

E.L.  K   K 
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Appndz.  **  the  applicant '' ;  and,  subject  to  these  rules,  all  other 

persons  whose  presence  at  the  arbitration  may  be  necessary 

to  enable  the  judge  or  arbitrator  effectively  and  completely 
to  adjudicate  upon  and  settle  all  the  questions  involved 
shall  be  made  parties  to  the  application,  and  shall  be  called 
"  the  respondents." 

(2.)  In  any  case  in  which  both  the  undertakers  as 
defined  by  the  Act  and  a  contractor  with  them  are  alleged 
to  be  liable  to  pay  compensation  imder  the  Act,  the 
applicant  may  at  his  option  make  both  the  undertakers 
and  the  contractor,  or  either  of  them,  respondents. 

Joinder  of  8,  More  persons  than  one  may  be  joined  as  applicants  in 

[cKw^"*""  ®^®  arbitration,  in  any  case  in  which  such  persons  might 

onieriii.  be  joined  in  one  action  as  plaintiffs  under  Order  III., 

(Rufe  f  of  ^"^®  ^^  ®^  ^^^  County  Court  Rides  (Rule  1  of  the  County 

December,  Court  Rules,  December,  1896) ;  and  that  rule,  and  Rules 

IBM).]  18  and  19  of    Order  XLIV.,  shall,  with  the  necessary 

RuiM^Tsjd.  modifications,  apply  to  any  such  arbitration. 

Note  : — The  Rales  mentioned  above  are  as  follow  : 

0. 8,  r.  la.  la.  All  persons  may  be  joined  in  one  action  as  plaintiffs  in 
whom  any  right  to  relief  in  respect  of  or  arising  oat  of  the 
same  transaction  or  series  of  transactions  is  alleged  to  exist, 
whether  jointly,  seyerally,  or  in  the  alternative,  where,  if  such 
persons  broaght  separate  actions,  any  common  question  of  law 
or  fact  woald  arise  :  Provided  that  if  upon  the  application  of 
any  defendant  it  shall  appear  that  such  joinder  may  embarrass 
or  delay  the  trial,  the  Judge  may  order  separate  trials,  or  make 
snch  other  order  as  may  be  expedient.  And  jadgment  may  be 
given  for  such  one  or  more  of  the  plaintiffs  as  may  be  found  to 
be  entitled  to  relief,  for  sach  relief  as  he  or  they  may  be 
entitled  to,  without  any  amendment.  Bat  the  defendant, 
though  unsaccessfal,  shall  be  entitled  to  any  extra  costs 
occasioned  by  so  joining  any  person  who  shall  not  be  found 
entitled  to  relief,  unless  the  Court,  in  disposing  of  the  costs, 
shall  otherwise  direct. 

0. 44,r.  18.  18.  Where  two  or  more  persons  are  joined  as  plaintiffs 
under  Order  III.,  Rale  1,  and  the  negligence,  act,  or  omission 
which  is  the  cause  of  action  shall  be  proved,  the  jadgment  shall 
be  for  all  the  plaintiff:),  bat  the  amount  of  the  sum  so  awarded 
for  damaffes  and  the  costs  ordered  to  be  paid  to  each  sach 
plaintiff  shall  be  found  and  set  forth  in  the  judgment,  and  the 
amount  of  costs  awarded  in  the  action  shall  be  ordered  to  be 
paid  to  such  person  and  in  sach  manner  as  the  Court  may 
think  fit 

0. 44,  r.  19.  19.  Should  the  defendant  fail  to  pa;^  the  several  amonnts  of 
compensation  and  the  costs  awarded  in  the  action,  execution 
against  his  goods  may  issue  as  in  an  ordinary  action,  and  should 
the  proceed  of  the  execution  be  insufficient,  after  deducting 
all  costs,  to  pay  the  whole  of  the  amounts  awarded,  a  dividend 
shall  be  paid  to  each  plaintiff,  calculated  upon  the  proportion  of 
the  amount  which  shall  have  been  awarded  to  the  respective 
plaintiffs  to  the  total  amount  realised  after  the  deduction  of  all 
the  costs  of  the  action  as  aforesaid. 
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4.  (1.)  An  application  on  behalf  of  the  dependants  of  a  Appndx* 
deceased  workman  for  the  settlement  by  arbitration  of  the  ■  ■ 
amount  payable  as  compensation  to  such  dependants  shall  Application 
be  mode  by  the  legal  personal  representative,  if  any,  of  dantsf^"" 
the  deceased  workman  on  behalf  of  such  dependants,  and  ICon/. 
such  legal  personal  representative  shall  file,  as  part  of  the  ^^s!^  ^^^^ 
particulars  hereinafter  mentioned,  particulars  as  to  the  27  &'s8  vict. 
dependants  on  whose  behalf  such  application  is  made.         ^  ^^-^ 

(2.)  If  there  is  no  such  legal  personal  representative, 
the  application  may  be  made  by  the  dependants  themselves. 

(3.)  Provided,  that  if  there  is  any  conflict  of  interest 
between  the  dependants  themselves,  the  application  may 
be  made  b}'  sucn  legal  personal  representative  on  behalf 
of  some  only  of  such  dependants,  or  if  there  is  no  such 
legal  personal  representative  the  application  may  be  made 
by  some  only  of  such  dependants,  the  other  dependants  in 
either  case  being  named  as  respondents. 

(4.)  In  the  construction  of  this  rule  the  term  "dependants" 
shall  include  persons  who  claim  to  be  dependants,  but  as 
to  whose  claim  to  rank  as  dependants  any  question  arises. 

5.  (!•)  In  any  case  in  which  the  amount  payable  as  Application 
compensation  to  the  dependants  of  a  deceased  workman  rtinte^Jfnder 
has  oeen  agreed  upon  or  ascertained,  but  any  question  Act, 
arises  as  to  who  are  dependants,  or  as  to  the  amount  pay-  Sched.  i, 
able  to  each  dependant,  an  application  for  the  settlement  }S[oan7of'^ 
of  such  question  by  arbitration  may  be  made  either  by  compenaa- 
the  legal  personal  representative  (if  any)  of  the  deceased  o^^acer^^ 
workman  on  behalf  of  the  dependants  or  any  of  them,  or,  if  tained. 
there  is  no  legal  personal  representative,  by  such  dependants 

or  any  of  them,  against  the  other  dependants,  and  the 
persons  claiming  to  be  dependants,  but  as  to  whose  claim  to 
rank  as  such  a  question  arises  ;  or  such  application  may  be 
made  by  the  persons  claiming  to  be  dependants,  but  as  to 
whose  claim  to  rank  as  such  a  question  arii^cs,  or  any  of 
them,  against  the  legal  personal  representative  (if  any)  of  the 
deceased  workman,  and  the  dependants,  and  such  of  the 
persons  claiming  to  be  dependants  as  are  not  applicants. 

(2.)  In  any  such  case,  if  the  employer  has  paid  the  agreed 
or  ascertained  amount  of  compensation,  it  shall  not  be 
necessary  to  make  him  a  respondent,  but  if  such  compensa- 
tion or  any  part  thereof  is  still  in  his  hands  he  shall  be 
made  a  respondent. 

(3.)  In  any  such  case  the  employer,  if  made  a  respondent, 
may  pay  the  amount  of  compen^^ation  in  his  hands  into 
court,  to  be  dealt  with  as  the  judge  or  arbitrator  shall 
direct,  and  thereupon  further  proceedings  against  him 
«hall  be  stayed 

6. — (1.)  An  application  for  the  settlement  by  arbitration  Parties 
of  the  sum  payable  in  respect  of  medical  attendance  on  and  JJ^'JJf^" 
the  burial  of  a  deceased  workman  who  leaves  no  dependants  payable  for 
shall  be  made  by  the  legal  personal  representative,  if  any,  medical 
of  the  deceased  workman.      If  there  is  no  such  legal  and  buriST. 

KK  2 
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AppndL,  peraonal  representative,  the  application  may  be  made  by 

^^—  any  person  to  whom  any  such  expenses  are  due.    In  the 

a^<^  1  ^^^^^  ccuic  <uiy  other  person  known  to  the  applicant  as  a 

par.Ua)  person  to  whom  an^r  such  expenses  are  due  shall  be  joined 

(lii).  in  the  application  either  as  applicant  or  respondent 

Apportion-       (2.)  In  any  case  in  which  application  is  made  for  the 

mentof  Bocb  settlement  by  arbitration  of  such  amount,  the  amount 

"^"^  awarded,  if  insufficient  for  the  payment  of  such  expenses  in 

full,  shall  be  apportioned  between  the  persons  to  whom 

such  expenses  are  due  in  such  manner  as  the  judge  or 

arbitrator  shall  direct 

Forties  7.  The  provisions  of  Rules  7  and  8  of  Order  III.  as  to 

df^'wiit  P^^rties  suing  or  defending  on  behalf  of  other  persons 
sn?par^'  Having  the  same  interest,  and  the  provisions  of  the  County 
nera ;  reprc-  Court  Rules  as  to  persons  under  disability  and  partners 
pSSSes' hav-  ^^^^g  *"^  being  sued,  shall,  with  the  necessary  modifica- 
ing  the  same  tions,  apply  to  proceedings  by  way  of  arbitration  under 

^^^!S^,,r     the  Act 
[Order  iii. 

Rules  7, 8,         Note. — The  Rales  mentioDed  above  are  as  follows : — 

etc.] 

0. 8,  r.  7.  7*  Where  there  are  namerons  persons  having  the  same  interest 

in  one  action  or  matter,  one  or  more  of  snch  perAons  may  sue  or 
be  Baed,  or  may  be  authorised  at  or  before  the  trial,  by  the  Judge 
or  registrar,  to  defend  iu  sach  action  or  matter,  on  behalf  or  for 
the  benefit  of  all  parties  so  interested. 

0. 8,  r.  8.  8.  Where  a  defendant  desires  to  defend  on  behalf  or  for  the 

benefit  of  others  having  tbe  same  interest  he  shall,  within  two 
clear  days  of  the  date  of  service  of  the  summons  on  him  give 
notice  to  the  plaintiff  of  his  intention  to  apply,  upon  a  day  and 
hoar  to  be  named  in  sach  notice,  to  the  registrar  for  leave  so  to 
defend,  and  shall  file  an  afiidavit  of  the  fiicts  upon  which  he 
relies  to  obtain  sach  leave,  together  with  the  names,  addressee*, 
and  occupations  of  such  persons,  and  the  registrar  may  thereupon 
make  an  order  for  tbe  defendant  so  to  defend,  and  shall  add  the 
names  to  that  of  the  defendant  in  the  plaint  and  minate  book, 
and  a  copy  of  sach  order  shall  be  personally  served  on  each  of 
such  persons,  and  notice  Kent  to  the  plaintiff  according  to  the 
form  in  the  Appendix  :  Provided  that  the  plaintiff  or  any  of  the 
persons  whose  names  have  been  so  added  may  at  the  trial  object 
to  the  defendant  defending  on  behalf  of  all  or  any  of  the  persons 
as  to  whom  Ruch  order  has  been  made,  and  the  Judge  may  there- 
upon, if  he  thinks  fit,  strike  the  name  of  all  or  any  of  such  persons 
out  of  the  proceedingH,  and  order  the  defendant  to  pay  sach 
costs  as  he  shall  think  fit. 

0. 8,  r.  9.  9.  Infants  may  sue  as  plaintiffs  by  their  next  friends,  and  may 

defend  by  their  guardians  appointed  for  that  purpose,  bat  nothing 
herein  contained  shall  affect  the  right  of  any  infant  to  sue  as 
if  he  were  of  full  age  in  the  cases  enumerated  in  section  %  of 
the  Act. 

0.  8,  r.  10.  10.  In  thoae  cases  to  which  the  Married  Women's  Property 
Act,  1882,  does  not  apply,  a  married  woman  may  sue  by  her 
ne.\t  friend,  nevertheless  by  leave  of  the  Judge  or  registrar  she 
may  Bue  or  defend  without  her  husband  and  without  a  next 
friend,  on  giving  such  security,  if  any,  for  costs,  as  the  Judge  or 
registrar  may  require,  and  Buch  leave  may,  in  the  discretion  of 
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the  Jadge  or  registrar,  be  given  with  or  without  the  imposition  Appndx. 

of  terms,  at  the  trial,  or  at  any  time  daring  the  course  of  the      

action  or  matter.  Note. 

11.  In  all  cases  in  which  lunatics  and  persons  of  unsound  0.8,  r.  11. 
mind  not  so  found  by  inquisition  might  resiiectivelj  before  the 

1st  NoTember,  1875,  have  sued  as  plaintiffs  or  would  have  been 
liableito  be  sued  as  defendants  in  any  action,  they  may  respec- 
tively sue  as  plaintiffs  in  any  action  by  their  committee  or  next 
friend  according  to  the  practice  of  the  Chancery  Division  of  the 
Hi^h  Court  of  Justice,  and  may  in  like  manner  defend  any 
action  by  their  committees  or  guardians  appointed  for  that 
purpose. 

12.  In  all  actions  or  matters  to  which  any  infant  or  person  of  0.  8,  r.  13. 
unsound  mind,  whether  so  found  by  inquisition  or  not,  or  persons 

under  any  other  disability,  is  a  party,  any  consent  as  to  the  mode 
of  taking  evidence  or  as  to  any  other  procedure  given  by  the 
next  friend,  guardian,  committee,  or  other  person  acting  on 
behalf  of  the  person  under  disability,  shall,  with  the  consent  of 
the  Judge,  have  the  same  force  and  effect  as  if  such  party  were 
under  no  disability  and  had  given  such  consent.  Provided  that 
no  such  consent  by  any  committee  of  a  lunatic  shall  be  valid  as 
between  him  and  the  lunatic  unless  given  with  the  sanction  of 
the  Lord  Chancellor  or  Lords  Justices  sitting  in  Lunacy. 

ISa.  Any  two  or  more  persons  claiming  or  being  liable  as  0.8,  r.  18a. 
co-partners  may  sue  or  be  sued  in  the  name  of  the  respective 
firms,  if  any,  of  which  such  persons  were  co-partners  at  the  time 
of  the  accruing  of  the  cause  of  action  ;  and  in  any  such  case  on 
application  by  any  party  to  the  action  the  registrar  may  order 
a  statement  of  the  names  of  the  persons  who  were  at  the  time 
of  the  accruing  of  the  cause  of  action  co-partners  in  any  such 
firm,  to  be  furnished  in  such  manner,  and  verified  on  oath  or 
otherwise,  as  the  registrar  may  direct. 

14a.  Where  an  action  is  brought  by  partners  in  the  name  of  0. 8,  r.  Ua. 
their  firm  the  plaintiffs  or  their  solicitors  shall,  on  demand  made 
in  writing  by  or  on  behalf  of  any  defendant,  forthwith  send  by 
post  to  the  defendant  so  applving  and  to  the  registrar  the  names 
and  places  of  residence  of  all  the  persons  constituting  the  firm 
on  wnoee  behalf  the  action  is  brought  And  if  the  plaintiffs  or 
their  solicitors  shall  fail  to  comply  with  such  demand,  all  pro- 
ceedings in  the  action  may,  upon  an  application  for  that  purpose, 
be  stayed  upon  such  terms  as  the  Judge  may  direct,  or  the  Judge 
at  the  trial  may  adjourn  the  hearing  on  such  terms  as  he  may 
think  fit.  And  when  the  names  of  the  partners  are  so  declared, 
the  action  shall  proceed  in  the  same  manner  and  the  same  con- 
sequences in  all  respects  shall  follow  as  if  they  had  been  named 
as  the  plaintiffs  in  the  summoas.  But  all  the  proceedings  shall, 
nevertheless,  continue  in  the  name  of  the  firm. 

16a.  Any  person  carrying  on  business  in  a  name  or  style  other  o.  s,  r.  I6a. 
than  his  own  name  may  be  sued  in  such  name  or  style  as  if  it 
were  a  firm  name,  and  so  far  as  the  nature  of  the  case  will  permit, 
all  the  provisions  of  these  rules  relating  to  proceedings  against 
firms  shall  apply. 

Application  for  Arbitration. 

8.  An  application  for  the  settlement  of  any  matter  by  Ajipitcation, 
arbitration  shall  be  made  by  the  applicant  filing  with  the  ^^^  voAde, 
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Arondx.  T^istrar  a  request  for  arbitration,  intituled  in  the  matter 

of  the  Act  and  in  the  matter  of  the  arbitration,  wbicb 

request  shall  be  entered  and  numbered  as  a  plaint,  and 
shall,  with  the  subsequent  proceedings  thereon,  be  recorded 
in  the  special  register  hereinafter  mentioned. 

PuHeaUn.      9.  Particulars  shall  be  appended  or  annexed  to  the 
[CoH/.         request,  containim? — 

Order  Xl>.  2.       ^  .     /  .       ^^  -    ,        .  ,  ,  •  , 

Order  xM.  3.      (a)  A  concise  statement  of  the  circumstances  under  which 
OrterxLi?.  the  application  is  made,  and  the  relief  or  order 

'  which  the  applicant  claims  ; 

(6)  The  date  of  service  of  notice  of  the  accident  on  the 
employer,  or,  if  such  notice  has  not  been  served, 
the  reason  for  such  omission;  and 
(c)  The  full  names  and  addresses  of  the  respondents,  and 
of  the  applicant  and  his  solicitor,  if  the  proceedings 
are  commenced  through  a  solicitor. 


Forms  of 
request  and 
Mrticulai>. 
Formgl 
to  80. 


Applica- 
tion by 
employer. 

[W.  C.  R. 

1900.] 


10.  (1.)  The  request  and  particulars  shall  be  according 
to  such  of  the  forms  in  the  Appendix  as  shall  be  applicable 
to  the  case,  with  such  moditications  as  the  nature  of  the 
case  shall  require. 

(2.)  A  copy  of  the  notice  of  the  accident  shall  bo  appended 
or  annexed  to  the  particulars.  If  this  rule  cannot  be  com- 
plied with,  the  reason  for  the  omission  shall  be  stated  in 
the  particulars. 

[10a. — (1.)  Where  an  employer  on  whom  a  claim  fur 
compensation  has  been  made  desires  to  make  an  application 
for  the  settlement  of  any  matter  by  arbitration,  he  shall 
file  a  request  for  arbitration  in  accordance  with  Rule  8,  to 
which  the  workman,  or  the  legal  personal  representative 
(if  any)  and  the  persons  claiming  to  be  dependants  of  a 
deceased  workman,  or  the  other  persons  (as  the  case  may  l)e) 
on  whose  behalf  the  claim  was  made  shall  be  respondents. 

(2.)  Particulars  shall  be  appended  or  annexed  to  the 
request,  containing — 

(a)  A  concise  statement  of  the  circumstances  imder 
which  the  application  is  made  ; 

(6)  A  statement  whether  the  applicant  admits  his 
liability  to  pay  compensation,  or  denies  such 
liability,  wholly  or  partially,  with  (in  the  latter 
case)  a  statement  of  the  grounds  on  and  extent  to 
which  he  denies  liability  ; 

(c)  A  statement  of  the  matters  which  the  applicant 
desires  to  have  settled  by  arbitration  ;  ancl 

{d)  The  full  names  and  addresses  of  the  respondents, 
and  of  the  applicant  and  his  solicitor,  if  the  pro- 
ceedings are  commenced  through  a  solicitor.] 

Oopiea  for         U.  The  applicant  shall  deliver  to  the  registrar  with  the 
re«Smdent«  ''^^^^s*'  *^^  particulars  a  copy  thereof  for  the  judge  or 
■  arbitrator,  and  a  copy  for  each  respondent  to  be  served. 
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12.  Where  the  applicant  is  illiterate  and  unable  to  fur-  Appndx. 

nish  the  required  information  in  writing,  the  request  and       

particulars  and  copies  shall  be  tilled  up  by  the  registrar's  ^**f|JS^ 

clerk.  Ij,  Illiterate. 

rCon/. 

Proceedings  on  Arbitration  before  Judge.  Order  v. 

.  ^  y  Ruie4a.j 

Fixing  Day  and  Place  far  Arbitration, 

13.  (1.)  On  the  filing  of  a  reauest  for  arbitration,  the  Fixing  day 
recistrar  shall  transmit  a  copy  of  tne  request  and  particulars  *"AP^^  ^^^ 

.   ®.,        .     1  ,         1.  11  ^  •  ^  i.1  arbitration, 

to  the  judge,  who  shall  as  soon  as  conveniently  may  r^.^^/ 
be  (if  he  decides  to  settle  the  matter  himselfX  appoint  order  xl. 
a  day  and  hour  for  proceeding  with  the  arbitration.    Such  i^"*®  *•] 
day  shall  be  so  fixed  as  to  allow  the  copies  of  the  request 
and  particulars  to  be  served  on  the  respondents  at  least 
fifteen  clear  days  before  the  day  so  fixed. 

(2.)  The  arbitration  shall,  subject  as  hereinafter  men- 
tioned, be  held  at  the  place  at  which  the  Court  is  held. 

(3.)  Provide<l,  that  the  judge  may  direct  that  the  arbitra-  [Con/. Order 
tion  shall  be  held  at  any  other  place  within  the  district  of  j^if^f'ji 
the  Court,  on  application  in  that  behalf  made  by  any  patty 
to  the  arbitration,  and  on  such  paity  filing  an  undertaking 
to  provide  at  his  own  expense  a  place  to  the  satisfaction  of 
the  judge  in  which  the  arbitration  may  be  held,  and  to  pay 
the  necessary  expenses  of  the  judge  and  officers  of  the 
Court  attending  at  such  place. 

(4.)  If  such  direction  is  given  before  the  notices  men- 
tioned in  the  next  following  rule  are  issued,  the  registrar 
shall  insert  in  such  notices  the  place  at  which  the  arbitration 
has  been  so  directed  to  be  held. 

(5.)  If  such  direction  is  given  after  such  notices  have 
been  issued,  the  registrar  shall  forthwith  send  notice  b}" 
post  to  the  parties  of  the  place  at  which  the  arbiti'ation 
nas  been  so  directed  to  be  held. 

Notice  of  Day  Fixed. 

14.  (1.)  On  the  day  for  proceeding  with  an  arbitration  Notice  to 
being  fixed,  the  registrar  shall  give  or  send  by  post  notice  ^^^T'q^ 
in  writing  to  the  applicant,  stating  the  place  ut  which  and  xxxviii.  ^ 
the  day  and  hour  on  and  at  which  the  arbitration  will  be  Rule  s.] 
proceeded  with,  and  shall  issue  the  copies  of  the  request 

and  particulars,  under  the  seal  of  the  court,  for  service  on 
the  respondents,  together  with  notices  signed  by  the 
registrar  himself,  and  under  the  seal  of  the  court,  stating 
the  place  at  which  and  the  day  and  hour  on  and  at  whicli  Forms  6,  r. 
the  arbitration  will  be  proceeded  with,  and  that  if  thu 
respondents  do  not  attend  in  person  or  by  their  solicitor.-* 
sucn  order  will  be  made  and  proceedings  taken  as  the 
judge  may  think  just  and  expedient. 

[(2.)  Where  the  re([uest  is  filed  by  an  employer,  the  JJJere  e 
notices  to  be  served  on  the  respondents  shall  be  modified  pio.ver  u  ' 
by  the  omission  of  the  words  therein  relating  to  the  denial  applicant, 
or  admission  of  liability  to  pay  compensation.  P***™  7- 

1900.] 
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Appndx.      (3.)  The  words  *'teii  clear  days"  shall  be  substituted 

for   the  words  "five   clear   days"  in  Form  7  in   the 

CJ^c.  R.      Appendix.] 


Serrioe  on 
respondenu. 
rOrder  vii. 
Rale  30.] 


Act,  Sect.  2. 
8ub-sect8. 

Where 
service 
effected 
otherwise 
than 

by  bailiff. 
[Order  vii., 
Rule  31.3 


O.  7,  r.  81, 
Form  21. 


Service  on  RespondenU, 

15.  (1.)  'The  copies  and  notices  mentioned  in  the  last 
preceding  rule  may  be  served — 

(a)  By  a  bailiff  of  a  court ; 
or,  at  the  request  of  the  applicant  or  his  solicitor, 
(5)  By  the  applicant  or  some  clerk  or  servant  in  his 

-  permanent  and  exclusive  employ  ;  or 
(c)  By  the  applicant's  solicitor,  or  a  solicitor  acting  a<< 
agent  for  such  solicitor,  or  some  person  in  the 
employ  of  either  of  them. 

(2.)  Service  may  l»e  effected  either  in  accordance  with 
the  rules  as  to  service  of  default  summonses,  or  by  registered 
post  in  accordance  with  the  provisions  of  sub-sections  4  and 
5  of  section  2  of  the  Act  with  reference  to  service  of  notice 
in  respect  of  an  injury,  and  the  provisions  of  those  sub- 
sections shall  apply  to  such  service. 

(3.)  Where  service  is  effected  otherwise  than  by  a  bailiff, 
a  copy  of  the  document  served,  with  the  date  and  mode  of 
service  endorsed  thereon,  shall  within  three  clear  days  next 
after  the  date  of  service,  or  such  farther  time  as  may  be 
allowed  by  the  registrar  of  the  court  issuing  such  document, 
be  delivered  or  transmitted  to  such  registrar  by  the 
applicant  or  his  solicitor.  The  applicant  or  his  solicitor 
shall  also  (unless  the  respondent  files  an  answer)  after  the 
time  limited  for  filing  an  answer,  deliver  or  transmit  to 
the  registrar  an  affidavit  of  the  service  of  such  document, 
according  to  Form  21  in  the  Appendix  to  the  County 
Court  Rules,  with  such  variations  as  the  circumstances  of 
the  case  shall  require. 

Note. — ^The  Form  mentioned  above  is  as  follows  : 
21.  Aflldavit  of  Service  of  a  Default  Summons. 

I,  A.  3.,  of 

[or  G.  H,^  a  clerk  \or  servant]  in  the  permanent  and 

exclnsive  employ  of  J 
\or  L.  M.y  of  ,  tne  solicitor  for] 

\or  Jf.  S.,  of  ,  solicitor,  agent  for  L,  AT,  of  , 

the  solicitor  for] 
[or  X.  y.,  a  clerk  m  the  employ  of  [R.  S.,  of  ,  solicitor, 

agent  for]  L.  J/.,  of  ,  solicitor  for] 

the  above-named  Plaintiff  make  oath  and  say  : 
That  I   [am  a  clerk  [r^  servant]  in  the   permanent  and 
exclusive  employ  of] 
[or  am  a  clerk  m  the  employ  ot  [R,  S.,  of  ,  solicitor, 

agent  for]   L.  J/.,  ot  ,  solicitor  for]  the  above- 

named  Plaintiff,  and  that  I  am  over  sixteen  years  of  age. 

That  I  did  on  the  day  of  19    ,  dnly  serve  E.  F., 

the    above-named    Defendant   [or   one    of    the   above-named 
Defendants]  with  a  summons,  a  true  copy  whereof  is  hereunto 
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annexed,  marked  **A,"  by  delivering  the  same  personally  to  AppndX. 
the  said  Defendant  ytere  insert  jtlace  where  sertice  was  made'],       — rr 

(^Indorse  the  copy'Summo'M  or  otlier  process  thus: — This      Note. 
paper,  marked  **A,"  is  the  paper  referred  to  in  the  annexed 
alidavit.) 

Stay  of  Proceedings. 

16.  Where  several  recjuests  for  arbitration  are  filed  by  stay  of 

different  applicants  acamst  the  same  respondent  in  the  proceedings 

/^     ^*  X     r        i.i  •  •  4.     r  4.T ^ In  other 

same  Court  in  respect  of  matters  arising  out  of  the  same  arbitrations. 

circumstances,  the  respondent  may,  on  filing  an  under-  to  abide 
taking  to  be  bound,  so  far  as  his  liability  to  pay  compen-  ^I'labnity 
sation  is  concerned,  by  the  award  in  such  one  of  the  said  in  eeiected 
arbitrations  as  may  be   selected  by  the  judge,  apply  to  arbitration, 
the  judge  under  Order  VIII.  Rule  2,  for  an  order  to  stay  [)rdCTvni. 
proceedings  in  the  arbitrations  other   than   the   one  so  Kales  s— 6.] 
selected  until  an  award  is  made  in  such  selected  arbitra- 
tion ;  and  Rules  2  to  6  of  Order  VIII.  shall,  with  the 
necessary  modifications,  apply  accordingly. 

Note. — The  Kales  mentioned  above  are  as  follows  : 

2.  Where   several    actions  fihall    be    broaght    by   different  o.  8,  r.  2. 
plaintiffs  against  the  same   defendant  in  the  ^ame  Court  for 

or  in  respect  of  causes  of  action  arising  out  of  the  same  breach 
of  contract,  wrong  or  other  circumstances,  the  defendant  may, 
on  filing  an  undertaking  to  be  bound  so  far  as  his  liability  in 
the  said  several  actions  is  concerned  by  the  decision  in  such 
one  of  the  said  actions  as  may  be  selected  by  the  Judge  apply 
to  the  Judge  for  an  order  to  stay  the  proceedings  in  the  actions 
other  than  in  the  one  so  selected,  until  judgment  is  given  in 
such  selected  action. 

3.  Applications  under  the  two  preceding  rules  shall  be  made  0. 8,  r.  3. 
upon  notice  to  the  plaintiffs  to  be  affected  by  any  order  made 
thereon. 

4.  Upon  the  hearing  of  any  application  for  consolidation  of  0. 8,  r.  4. 
actions  or  for  stay  of  proceedings,  the  Judge  shall  have  power 

to  impose  such  terms  and  conditions  and  make  such  order  in  the 
matter  as  may  be  just. 

5.  In  case  a  judgment  in  a  selected  action  under  Rule  2  of  0. 8,  r.  6. 
the  Order  shall  be  given  in  favour  of  the  defendant,  the  defendant 

shall  be  entitled  to  his  costs  up  to  the  date  of  the  order  staying 
proceedings  against  every  other  plaintiff  whose  action  is  stayed, 
unless  such  plaintiff  shall  give  the  registrar  within  one  month 
from  such  judgment  written  notice  to  set  down  his  action  for 
hearing,  which,  on  the  receipt  of  such  notice,  the  registrar  shall 
forthwith  do  and  give  notice  thereof  to  the  plaintiff  and 
defendant. 

6.  In  case  a  judgment  in  a  selected  action  shall  be  given  o.  8,  r.  6. 
against  the  defendant,  the  plaintiffs  in  the  actions  stayed  shall 

be  at  Uberty  to  proceed  for  the  purpose  of  ascertaining  and 
recovering  their  debts  or  damages  and  costs. 

Answer  by  Respondents. 

17.  (1.)  If  any  respondent    desires  to    disclaim    any  ^i^SonJen^ 
interest  in  the  subject  matter  of  the  arbitration,  or  con-  [Con/. 
eiders  that  the  applicant's  particulars  are  in  any  respect  «*'\^®^^'\ot 
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•  [Ten  sub- 
stituted for 
fire  by  Rules 
of  1899,  r.  2.] 

Forms. 


Appndz*  inaccurate  or  incomplete,  or  desires  to  bring  any  fact  or 

document  to  the  notice  of  the  judge,  or  intends  to  rely  on 

the  fact  that  notice  of  the  accident  was  not  served  in 
acconlance  with  section  2  of  the  Act,  or  that  the  claim 
for  compensation  was  not  made  within  the  time  limited 
by  the  said  section,  or  intends  to  deny  (wholly  or  partially) 
his  liabilitr  to  pay  compensation  under  the  Act,  he  shall, 
ten*  clear  days  at  least  before  the  day  fixed  for  proceeding 
with  the  arbitration,  file  with  the  registrar  an  answer, 
stating  hi^  name  and  address,  and  the  name  and  address  of 
his  solicitor  (if  anyX  ^^^  stating  that  he  disclaims  any 
interest  in  the  subject  matter  of  the  arbitration,  or  stating 
in  what  respect  the  particulars  are  inaccurate  or  incomplete, 
or  stating  concisely  any  fact  or  document  which  he  desii^es 
to  bring  to  the  notice  of  the  judge,  or  on  which  he  intends 
to  rely,  or  the  grounds  on  and  extent  to  which  he  denies 
liability. 

(2.)  Such  respondent  shall,  with  such  answer,  file  copies 
thereof  for  the  applicant  and  the  judge,  and  one  copy  for 
each  of  the  other  respondents,  and  the  registrar  shall 
within  twenty- four  hours  after  receiving  such  copies 
transmit  the  same  by  post  to  the  applicant  and  the  judge 
and  the  other  respondents  respectively. 

(3.)  Subject  to  an}'  answer  so  filed,  and  to  the  provisions 
of  the  next  following  paragraph,  the  applicant's  particulars^ 
and,  in  the  case  of  a  claim  for  compeuBation,  the  liability 
to  pay  compensation  under  the  Act,  shall  be  taken  to  be 
admitted. 

(4.)  Provided,  that  in  case  of  non-compliance  with  this 
rule,  and  of  the  applicant's  not  consenting  at  the  arbitration 
to  permit  a  respondent  to  avail  himself  of  any  matter  of 
which  he  should,  pursuant  to  this  rule,  have  given  notice  by 
filing  an  answer,  the  judge  may,  on  such  terms  as  he  shall 
think  fit,  either  proceed  with  the  arbitration  and  allow  the 
respondent  to  avail  himself  of  such  matter,  or  adjourn  the 
arbitration  to  enable  the  respondent  to  file  such  answer. 

S5.)  The  provisions  of  this  rule  shall,  with  the  necessary 
iifications,  apply  to  a  case  in  which  a  request  for 
arbitration  is  filed  by  an  employer  ;  but  a  respondent  who 
fails  to  file  an  answer  shall  not  be  taken  to  admit  the 
truth  of  any  statement  in  the  applicant's  particulars  in 
which  he  denies,  wholly  or  partially,  his  liability  to  pay 
compensation.] 


Answer 
where  em- 
ployer is 
applicant. 
[W.  C.  R. 
1900.] 


Submission 
to  award  or 
pajnnent 
Into  court 
by  respon- 
dents. 

Form  9. 


Submission  to  Award  or  Payment  into  Court  by 

Respondents. 

18.  (I.)  Where  a  respondent  from  whom  compensation 
is  claimea  admits  liability,  he  may  at  any  time  before  the 
day  fixed  for  proceeding  with  the  arbitration, 

(a.)  Where  the  application  is  made  by  an  injured  work- 
man, file  with  the  registrar  a  notice  that  the 
respondent  submits  to  an  award  for  the  payment 
of  a  weekly  sum,  to  be  specified  in  such  notice  ;  or 
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(6.)  Where  the  application  is  made  on  behalf  of  the  Appndz* 

dependants  of  a  deceased  workman,  or  for  the      

settlement  of  the  sum  payable  in  respect  of 
medical  attendance  on  and  the  burial  of  a  de- 
ceased workman  who  leaves  no  dependants,  pay 
into  court  such  sum  of  money  as  the  respondent 
considers  sufficient  to  cover  his  liability  in  the 
circumstances  of  the  case. 

(2.)  The  registrar  shall,  within  twenty-four  houra  from  rconf. 
the  time  of  any  notice  tiled  or  payment  made  pursuant  to  ^^^^  ^^'\-i 
the  last  preceding  paragraph,  send  notice  thereof  (with,  FormViofii. 
where  a  notice  is  tiled,  a  copy  of  such  notice)  to  the  appli- 
cant, and  to  the  other  respondents  (if  any). 

(3.)  If  the  applicant  is  a  workman,  and  elects  to  accept  Acceptance 
in  satisfaction  of  his  claim  the  weekly  payment  specified  »« weekly 
in  the  respondent's  notice,  he  shall  send  to  the  registrar  SsemJ! 
and  to  the  respondent  by  post,  or  leave  at  the  registrai-'s  Form  12. 
office  and  at  the  residence  or  place  of  business  of  the  iConf. 
respondent,  a  written    notice    stating   such    acceptance,  SjJlYsa*] 
within  such  reasonable    time  before  the  day  fixed  fur 
proceeding  with  the  arbitration  as  the  time  of  filing  of 
notice  of  submission  by  the  respondent  has  permitted. 

(4.)  If  the  application  for  arbitration  is  made  on  behalf  Acceptance 
of  the  dependants  of  a  deceased   workman,  or  for  the  [Jlto^ooart** 
settlement  of  the  sum  payable  in  respect  of  medical  atten-  p^rm  12. 
dance  and  burial  as  aforesaid,  and  the  applicant  is  willing 
to  accept  the  sum  paid  into  court  in  satisfaction  of  the 
compensation  payable  to  the  dependants,  or  in  respect  of 
such  medical  attendance  and  burial  (as  the  case  may  be),  If.^^-^- 
he  shall  send  to  the  registrar  and  to  the  rei^pondent  by  Ruie^^iS/j 
post,  or  leave  at  the  registrai-'s  office  and  at  the  residence 
or  place  of  business  of  the  respondent,  a  written  notice  of 
such  willingness,  within  such  reasonable  time  before  the 
day  fixed  for  proceeding  with  the  arbitration  as  the  time 
of  payment  into  court  by  the  respondent  has  permitted. 

If  there  are  any  other  respondents,  the  applicant  shall 
in  like  manner  give  notice  of  such  willingness  to  such 
respondents  ;  and  if  any  of  such  resi>ondents  are  willing  to 
accept  the  sum  paid  into  court  in  satisfaction  of  such  com- 
pensation as  afoi'esaid,  they  shall  in  like  manner  give 
notice  of  such  willingness  to  the  registrar  and  to  the 
applicant  and  the  other  respondents. 

(5.)  If  the  applicant  is  a  workman,  and  elects  to  accept  procedure 
in  satisfaction  of  his  claim  the  weekly  payment  submitted  i^  weekly 
to  by  the  i-espondent,  or  if  in  any  other  case  the  applicant  Sffered"or 
and  all  the  respondents  p;ive  notice  of  their  willingness  to  »\\m  paid  in 
accept  the  sum  paid  into  court,  the  following  pro\isions  ^*  acc«Pte<^- 
shall  apply : — 

(a.)  Where  the  respondent  submits  to  an  award  for  the 
payment  of  a  weekly  sum,  the  judge  may,  on 
application  made  to  him  in  or  out  of  court,  forth- 
with make  an  award  directing  payment  of  such 
weekly  sum  accordingly  ; 
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Appndx. 


Costa  pay- 
able by 
respondeDt. 

[Conf. 
Order  ix., 
Rule  12a 

^3)0 


Form  12. 
IConf. 
Order  ix., 
Rule  12a 
(4).] 

Procetlnre 
and  costs  if 
weekly  sum 
offered  or 
sum  paid 
111  Is  not 
accepted. 


Submission 
to  award 
or  payment 
Into  Court 
■where 
emploj'er  is 
applicant. 
[W.  C.  R. 
1900.] 


(b.)  Where  the  respondent  has  paid  money  into  coort, 
further  proceedings  against  such  respondent  shall 
he  stayed,  except  as  hereinafter  mentioned ; 
and 

(i.)  If  the  applicant  and  the  other  respondents  agree 
as  to  tne  apportionment  and  application  of  such 
Buni,  the  judge  may,  on  application  made  to 
him  in  or  out  of  court  on  hehalf  of  or  with  the 
consent  of  all  such  parties,  forthwith  make  an 
award  for  such  apportionment  and  appli- 
cation ; 

(ii.)  In  any  other  case  the  arbitration  may  proceed  as 
1:)etween  the  applicant  and  the  other  respon- 
dents. 

(c.)  In  any  such  case  the  Judge  may,  in  his  discretion,  by 
his  award  order  the  respondent  filing  notice  of 
submission  to  an  award  or  paying  money  into 
court  to  pay  such  costs  as  the  applicant  and  the 
other  respondents  or  any  of  them  may  have  pro- 
perly incurred  before  the  receipt  of  notice  of 
submission  to  an  award  or  payment  into  court, 
including,  if  the  judge  on  consideration  of  the 
facts  of  the  case  shall  so  order,  any  items  which 
might  have  been  allowed  by  order  of  the  judge  at 
the  hearing  of  the  arbitration. 

(d.)  If  the  applicant  or  any  respondent  intends  to  apply 
for  any  such  costs,  he  nhall  give  notice  of  his 
intention  in  his  notice  of  acceptance. 

(6.)  In  default  of  notice  of  acceptance  by  the  applicant 
and  all  the  respondents,  the  arbitration  may  proceed  ;  but 
if  no  greater  weekly  payment  or  compensation  is  awarded 
than  that  which  the  respondent  has  submitted  to  pay  or 
has  paid  into  court,  such  respondent  shall  not  be  liable  to 
pav  any  further  costs  than  such  as  he  might  have  been 
ordered  to  pay  if  the  weekly  payment  oft'ered  or  sum  paid 
into  court  had  been  accepted ;  and  the  judge  may  order 
any  costs  incurred  by  such  respondent  after  notice  of 
submission  to  an  award  or  payment  into  court  to  be  paid 
by  any  party  who  has  cot  given  notice  of  acceptance  of 
such  weeldy  payment  or  sum,  and  may  order  such  costs  to 
be  set  off  against  any  costs  payable  to  such  party,  or  to  be 
deducted  from  any  weeklv  payment  or  compensation 
awarded  to  such  party.  The  judge  may  also  order  any 
costs  incurred  after  notice  of  payment  into  court  by  any 
party  who  has  given  notice  of  accept-ance  to  be  paid  by 
any  other  party  who  has  not  given  such  notice,  and  to  be 
deducted  from  any  compensiition  awarded  to  such  last- 
mentioned  party. 

S7.)  The  provisions  of  this  rule  shall,  with  the  necessary 
lifications,  apply  to  a  case  in  which  an  employer  who 
has  filed  a  request  for  arbitration  admits  liability  to  pay 
compensation.] 
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Notice  to  parties  against  whom  Indemnity  claimed  under  AppncbL 
section  4  or  section  6,  or  othenoise,  — - 

19.  Where  a  respondent  claims  to  be  entitled  under  Notice  of 
section  4  or  section  6  of  the  Act  or  otherwise  to  indemnity  |^^**™  ^  . 
over  against  any  person  not  a  party  to  the  arbitration,  he  under  mcc.  4 
shall,  nve  clear  days  before  the  day  fixed  for  proceeding  or  sect,  e,  or 
with  the  arbitration,  file  a  notice  of  his  claim,  according  to  o*^''®'^'**®- 
the  form  in  the  Appendix  ;  and  the  registrar  shall  seal  such  ^^* 
notice  and  deliver  it  to  the  respondent,  who  shall  serve  the 

same,  together  with  a  copy  of  the  applicant's  request  and 
particulars,  and  of  the  notice  ser\'ea  on  the  respondent 
under  Rules  14  and  15,  upon  the  person  against  whom  such 
claim  is  made  ;  and  the  provisions  of  Rule  15  shall  apply  to 
such  service. 

20.  If  any  person  served  with  a  notice  under  the  last  if  person 
preceding  riile  (herein-after  called  the  third  party)  desire**  sefved 
to  dispute  the  applicant's  claim  in  the  arbitration  as  against  default  in 
the  respondent  on  whose  behalf  the  notice  has  been  given,  appearing, 
he  must  appear  before  the  judge  on  the  day  fixed  for  j^mwi'to 
proceeding  with  the  arbitration,  or  on  any  day  to  which  he  admit 
may  have  received  notice  from  the  registrar  that   the  ^j!J^^^  ^^ 
arbitration  has  been  adjourned  or  postponea  ;  and  in  default  against 

of  his  so  doing  he  shall  be  deemed  to  admit  the  validity  of  respondent. 
any  aw^ard  made  against  such  respondent,  as  to  any  matter 
which  the  judge  has  jurisdiction  to  decide  in  the  arbitration 
as  between  the  applicant  and  the  respondent,  whether  such 
award  is  made  by  consent  or  othenvise. 

21.  (1.)  The  third  party  or  the  respondent  may  apply  Application 
at  or  before  the  arbitration  to  the  judge  for  directions  ;  and  to  )«dp  for 
the  judge  upon  the  hearing  of  the  application,  may,  if  it  jj^^nduct^ 
shall  appear  desirable  so  to  do,  give  tne  third  party  leave  of  arbitra- 
to  resist  the  claim  of  the  applicant  against  the  respondent  *'®"- 
upon  such  terms  as  may  oe  just,  or  to  appear  at  the 
arbitration  and  take  such  part  therein  as  may  oe  just,  and 
generally  may  give  such  directions  as  he  shall  think  proper. 

(2.)  If  the  third  party  obtains  leave  to  resist  the  claim 
of  the  applicant  against  the  respondent,  the  judge  shall 
have  the  same  power  to  award  costs  as  between  the 
applicant  and  the  third  party  as  he  has  to  award  costs 
between  the  applicant  and  the  respondent. 

22.  (1.)  Nothing  in  these  Rules  shall   empower   the  judge  how 
judge  to  aecide  Cotherwise  than  by  consent)  any  question  'ar  em- 

as  to  the  liability  of  such  third  party  to  indemnify  the  5^^^*  ^" 
respondent,    or  to  make  any  award    in    favour   of  the  questions  a» 
respondent   against  such  third  party,   or  to  make    any  Jj  tilrd  *^*^ 
further  or  other  order  than  that  the  third  party  shall  riot  be  party, 
entitled  in  any  future  proceedings  between  the  respondent 
and  such  third  party  to  dispute  the  validity  of  the  award 
as  to  any  matter  which  the  judge  has  jurisdiction  to  decide 
in  the  arbitration  as  between    the    applicant   and    the 
respondent. 
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Appndx. 


[Conf. 
Onler  xi. 
Rule  2.3 


iConf. 
Order  xi.. 
Rule  3.] 


[Conf. 
Order  xi., 
Rule  4.] 


Third  party 
procedure 
where 
employer  is 
applicant. 

[W.  C.  R. 

190().] 

Claim  to 
Indemnity 
as  between 
respondents, 

[Conf. 
Order  XI., 
Rule  6.] 

See  Ad, 

sect.  4. 


(2. )  Provided  that,  with  the  consent  of  the  respondent 
and  the  third  party, 

(a.)  If  the  arbitration  results  in  an  award  in  favour  of 
the  applicant,  or  is  finally  decided  otherwise  than 
by  an  awartl,  and  the  third  party  admits  his 
liability  to  indemnify  the  respondent,  the  judge 
may,  on  application  made  to  him  at  or  after  the 
hearing  of  the  arbitration  or  the  final  decision 
thereof,  make  such  award  as  the  nature  of  the 
case  may  require  in  favour  of  the  respondent 
against  the  third  party  ;  provided  that  execution 
thereon  shall  not  be  issued  without  leave  of  the 
judge  or  registrar  until  after  satisfaction  by 
the  respondent  of  the  award  against  him,  or  the 
amount  recovered  against  him  ;  or 

(6.)  The  judge  may,  on  an  application  for  directions, 
order  any  question  as  to  the  liability  of  the  third 
party  to  make  the  indemnity  claimed  to  be 
settled,  as  between  the  respondent  and  the  third 
party,  by  arbitration  after  the  arbitration  between 
the  applicant  and  the  respondent,  and  may  on 
such  subsequent  arbitration  make  such  award  as 
the  nature  of  the  case  may  -require  in  favour  of 
either  party  against  the  other. 

(c.)  In  any  such  case  the  judge  may  decide  all  questions 
of  cost;s  BA  between  the>respondent  and  the  third 
party,  and  may  order  either  of  such  parties  to  pay 
the  costs  of  the  other  (including  any  costs  pay- 
able by  such  party  to  any  other  party  to  the 
arbitration),  or  give  such  dii'ections  as  to  such 
costs  as  the  justice  of  the  case  may  require. 

[22a.  The  provisions  of  Rules  19  to  22  shall,  with  the 
necessary  moditication»,  apply  to  a  case  in  which  an 
employer  who  has  filed  a  request  for  arbitration  claims  to 
be  entitled  to  indemnity  over  against  any  person  not  a 
l>arty  to  the  arbitration.] 

28.  (!•)  Where  a  respondent  claims  to  be  entitled  to 
indemnity  against  any  other  respondent,  a  like  notice  may 
be  issued  and  the  like  procedure  may  be  adc^pted  for  the 
determination  of  questions  between  the  respondents  as 
might  be  issued  and  adopted  if  such  last-mentioned 
respondent  were  a  third  party. 

(2.)  Provided  that  where  both  the  undertakers  as  defined 
by  the  Act  and  a  contractor  with  them  are  made  respon- 
dents to  an  arbitration,  and  it  is  decided  in  such  arbitration 
that  the  contractor  is  liable  to  pay  compensation  under  the 
Act,  the  judge  may,  without  any  consent  or  admission  of 
liability  on  the  part  of  such  contractor,  make  an  award  in 
accordance  with  paragraph  (2)  (a)  of  the  last  preceding  rule 
in  favour  of  the  undertaiiers  against  the  contractor. 

(3.)  Nothing  herein  contained  shall  prejudice  the  rights 
of  the  applicant  against  any  respondent. 
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Procedure  on  Arbitration.  Appndx. 

24.  (1.)  Subject  to  the  special  pravisions  of  these  Rules,  procedure 
the  proceaure  in  an  arbitration  shall  be  the  same  as  the  before 
procedui-e  in  an  action  commeoced  in  the  County  Court  by  ^"^8^®* 
plaint  and  summons  in  the  ordinary  way,  and  determined 

by  the  judge  without  a  jury  ;  and  the  statutory  provisions 
and  rules  for  the  time  l>eing  in  force  relating  to  such 
actions  shall,  with  the  necessary  modifications,  apply  to 
such  arbitration  accordingly ;  and  in  the  application  of 
such  provisions  and  rules  the  applicant's  request  for  arbi- 
tration shall  be  deemed  to  be  a  summons  with  particulars 
annexed,  the  day  fixed  for  proceeding  with  the  arbitration 
shall  be  deemed  to  be  the  return  day,  and  the  applicant 
and  respondents  shall  be  deemed  to  be  plaintiff  and 
defendants  respectively. 

[(2.)  Provided,  that  the  burden  of  proof  of  any  facts  Burden  of 
which  are  not  admitted  shall  be  the  same,  whoever  the  proof  of 
party  may  be  by  whom  the  request  for  arbitration  is  admitted 
filed.]  [W.  c.  R* 

■"  1900.] 

AppointTnent  of  Medical  Referees  under  Schedule  IL^ 

Paragraph  13, 

25.  (1.)  Subject  to  and  in  accordance  With  regulations  Appoint- 


made  by  the  Secretary  of  State  and  the  Treasury  under  ^^  <>' 

___  _     ^8®  referees 

may,  at  the  hearing  of  an  arbitration,  appoint  any  legally  under  Act 


paragraph  13  of  the  second  schedule  to  the  Act,  the  judge  ^fer^ 


qualified  medical  practitioner  appointed  oy  the  Secretary  ™*5iV 
of  State  for  the  purpose  of  the  Act  (in  these  Rules  called  a 
^*  medical  referee  "),  to  report  on  any  matter  which  seems 
material  to  any  question  arising  in  the  arbitration. 

(2.)  Regulations  made  under  the  said  paragraph  shall, 
so  far  as  they  affect  the  County  Court  or  an  arbitrator 
appointed  by  the  judge  of  the  County  Court,  and  proceed- 
ings in  the  County  Court  or  before  any  such  arbitrator, 
be"  deemed  to  be  Rules  of  Court,  and  shall  have  effect 
accordingly. 

(3.)  When  any  appointment  is  made  as  aforesaid,  the 
judge  may,  subject  to  and  in  accordance  with  such  regula- 
tions, order  the  injured  workman  to  submit  himself  for 
examination  by  the  medical  referee  ;  and  it  shall  l)e  the 
duty  of  the  workman,  on  being  ser\'ed  with  such  oitler,  to 
submit  himself  for  examination  accordingly, 

Aiioard^ 

26.  (1.)  The   award   of  the  judge  on  any  arbitration  Award, 
shall  be  in  writing,  and  shall  be  sealed,  filed,  and  served  Form  14. 
on  all  persons  affected  thereby,  and  shall  be  enforceable  in 
the  same  manner  as  a  judgment  or  order  of  the  Court 

(2.)  The  judge  shall  have  power  at  any  time  to  correct  62  &  ss  via 
any  clerical  mistake  or  error  in  such  award  arising  from  c.^-*8-8ect.7 
any  accidental  slip  or  omission. 
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A]ipndx.  Proceedings  before  AHntrator  appointed  by  Judge, 

Appointment  of  Arbitrator  by  Judge. 

Appoint-  27.  With  respect  to  the  appointment  of  an  arbitrator  by 

M-biu«tor     ^^^  j^^g®i  ^^®  following  provisions  shall  apply  : — 
by  Judge.  (a.)  If  with  respect  to  any  Court  the  Lord  Chancellor, 

by  general  order,  authorises  the  settlement  by  an 
arbitrator  appointed  by  the  jud^  of  matters 
which,  in  default  of  such  authorisation,  would 
be  settled  by  the  judge,  the  judge  may  from  time 
to  time,  on  an  appfication  being  made  for  the 
settlement  of  any  matter,  either  settle  the  same 
himself,  or  he  may,  with  the  approval  of  the  Lord 
Chancellor,  appoint,  by  writing  under  his  hand, 
and  filed  in  the  court,  an  arbitrator  to  settle  such 
matter. 
(6.)  If  with  respect  to  any  Court  the  Lord  Chancellor 
makes  no  such  general  order  as  aforesaid,  then, 
on  an  application  lieing  made  for  the  settlement 
of  any  matter,  the  judge  may  (if  from  the  state  of 
business  in  the  court,  or  for  any  other  reason,  he 
is  unable  to  settle  such  matter  within  a  reasonable 
time)  apply  to  the  Lord  Chancellor  to  authorise 
the  settlement  of  such  matter  by  an  arbitrator 
appointed  by  the  judge, 
(c.)  If  the  Lord  Chancellor  does  not  grant  such 
authority,  the  judge  shall  proceed  to  settle  the 
matter  in  accordance  with  the  Act  and  these 
Rules. 
(d,)  If  the  Lord  Chancellor  grants  such  authority,  the 
judge  may,  with  the  approval  of  the  Loid 
Chancellor,  appoint,  by  writing  under  his  hand, 
and  filed  in  the  court,  an  arbitrator  to  settle  such 
matter. 

Act,Sche«i.2,     (e.)  Where  pursuant  to  paragraph    7    of    the    second 
P**"-  ''•  schedule  to  the  Act  a  judge  of  the  High  Court 

appoints  a  new  arbitrator  in  the  place  of  an 
arbitrator  appointed  by  the  judge,  the  party 
obtaining  such  appointment  shall  lodffe  witn  the 
registrar  the  order  appointing  such  arbitrator,  or 
a  Quplicate  or  copy  thereof  under  the  seal  of  the 
High  Court  ;  and  thereupon  the  registrar  shall 
act  and  the  arbitration  shall  proceed  in  the  same 
manner  as  if  such  arbitrator  nad  been  appointed 
by  the  judge. 

Fixing  day  for  Arbitration, 

Fixing  day  28.  Where  any  matter  is  to  be  settled  by  an  arbitrator, 
tor  frooeea-  ^^^  J^^8^  sh&U  retum  the  copy  of  the  reiiliest  for  arbitration 
ings  before  to  the  registrar,  with  the  appointment  of  such  arbitrator, 
arbitrator,  to  be  tniusmitted  to  the  arbitrator  :  and  the  registrar  shall 
transmit  the  copy  of  the  request  and  a  copy  of  the  appoint- 
ment to  the  arbitrator,  who  shall,  as  soon  as  conveniently 
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may  be,  appoint  a  day  and  hour  for  proceeding  with  the  AppncbL 

arbitration,  in  accordance  with  Rule  13,  and  the  provisions      

of  that  rule  as  to  the  place  where  an  arbitration  shall  be 
held  shall  apply.  Provided,  that  where  the  arbitration  is 
to  be  held  at  the  place  where  the  Court  is  held,  the  day 
appointed  for  the  arbitration  shall,  if  possible,  be  one  on 
which  the  Court  or  other  suitable  accommodation  in  the 
Court  House  will  be  available  for  the  arbitration. 

Procedure  before  Arbitrator. 

29.  (!•)  On  the  day  for  proceeding  with  an  arbitration  Procedurv 
being  fixed  the  registrar  shall  proceed  according  to  Rule  14,  *^j5J"|^tor 
and  thenceforward  the  arbitration  shall  proceed  in  the 
same  manner  as  an  arbitration  before  the  judge  ;  and  these 
Rules  shall  apply  and  the  officers  of  the  Court  shall  act 
accordingly,  with  the  substitution  of  the  arbitrator  for 
the  judge. 

(2.)  Provided  that— 

(a.)  In  any  case  coming  within  the  provisions  of 
paragraph  5  (a)  or  paragraph  5  (b)  (i.)  of  Rule  18, 
or  in  any  other  case  in  which,  after  an  arbitrator 
has  been  appointed,  but  before  the  day  fixed 
for  proceeding  with  the  arbitration,  the  parties 
agree  upon  an  award,  the  judge  may,  on 
application  made  to  him  in  or  out  of  court 
on  behalf  of  or  with  the  consent  of  all  parties, 
settle  the  matter  himself  ;  and  thereupon  the 
functions  of  the  arbitrator  as  to  such  matter 
shall  cease,  and  the  registrar  shall  forthwith 
inform  him  that  the  matter  has  been  settled; 
and 

(6.)  Any  application  for  the  enforcement  of  or  for 
staying  proceedings  on  an  award,  which  would 
in  the  case  of  an  award  made  by  the  judge  be 
required  to  be  made  to  the  judge,  shall,  in  the 
case  of  an  award  made  by  an  arbitrator,  be  in 
like  manner  made  to  the  judge. 

Svhmimon  of  Question  of  Law  by  Arbitrator 

to  Judge, 

.  30.  Where  an  arbitrator  ^whether  agreed  on  by  the  Submission 
parties  or  appointed  by  the  juage)  submits  any  question  of  ofSSTby" 
law  for  the  decision  of  the  judge  under  paragraph  4  of  the  arbitrator 
second  scljedtde  to  the  Act,  such  submission  shall  be  in  *p ^"^^if*, 
the  form  of  a  special  case.  par.^.        ' 

(2.)  Such  case  shall  be  intituled  in  the  matter  of  the  statement 
Act  and  of  the  arbitration,  and  shall   be  divided  Into^^c^^- 
paragraphs  numbered  consecutively,  and  shall  state  con- 
cisely such  facts  and  documents  as  may  be  necessary  to 
.enable  the  judge  to  decide  the  questions  of  law  raised 
thereby.    Upon  the  argument  of  such  case  the  judg^  and 

E.L.  L  L 
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Fixing  day 
for  hearing. 
[Order  XL. 
Rule  6.] 

Form  15. 


Appndz.  the  parties  shall  be  at  lil)erty  to  refer  to  the  whole  contents 

of  such  documents,  and  the  judge  shall  be  at  liberty  to 

draw  from  the  facts  and  documents  stated  in  the  case  any 
inference,  whether  of  fact  or  of  law,  which  might  have 
been  drawn  therefrom  if  proved  at  the  hearing  of  an 
arbitration. 

(3.)  Such  case  shall  be  signed  by  the  arbitrator  and  sent 
to  the  registrar,  who  shall  transmit  the  same  to  the  judge, 
and  the  judge  shall  as  soon  as  conveniently  ma^  be  appoint 
a  day  and  hour  for  hearing  the  case,  and  instruct  the 
registrar  to  give  notice  thereof  forthwith  to  the  parties. 
Such  day  shall  be  so  fixed  as  to  allow  such  notice  to  be 
given  ten  days  at  lea.«t  before  the  day  tized  for  the  hearing, 
unless  the  judge  shall,  with  the  consent  of  all  parties,  tix 
an  earlier  day. 

(4.)  The  registrar  shall,  on  the  application  and  at  the 
cost  of  any  party,  furnish  him  with  a  copy  of  the  case. 

(5  )  On  the  hearing  of  the  case  the  judge  may,  after 
deciding  the  question  submitted  to  him,  remit  ttte  case 
with  a  memorandum  of  such  decision  to  the  arbitrator,  for 
him  to  proceed  thereon  in  accordance  with  such  decision  : 
or  if  the  decision  of  the  judge  on  the  question  submitted 
to  him  disposes  of  the  whole  matter,  he  may  himself  make 
an  award  in  the  arbitration  in  accordance  with  such 
decision. 

(6.)  The  judge  may  remit  the  case  to  the  arbitrator  for 
re-statement  or  further  statement 

(7.)  Jhe  judge  shall  have  the  same  power  over  the  costs 
of  a  special  case  as  he  has  over  the  costs  of  an  arbitration, 
or  he  may  direct  that  such  costs  shall  be  dealt  with  as  costs 
attending  the  arbitration  ;  and  the  provisions  of  the  Act 
and  these  Rules  as  to  such  costs  shall  apply  accordingly. 


Copies  of 
case. 

Power  of 
Judge  on 
hearing  of 
case. 


Costs  of 
special  case. 


Subsequent 
arbitration 
in  matter 
settled  by 
arbitrator. 


Subsequent  Arbitration  in  Matter  already  settled 

by  Arbitrator. 

31.  Where  an  award  has  been  made  in  any  matter  by 
an  arbitrator  appointed  by  the  judge,  any  subsequent 
proceedings  by  way  of  arbitration  in  relation  to  any  matter 
settled  by  such  award  shall  be  taken  before  the  same 
arbitrator,  if  his  services  are  available  for  the  purpose  of 
such  proceedings,  unless  the  judge  shall  otherwise  direct 


Appearance  of  Parties  in  Arbitration* 

Appearance       32.  (1.)  A  party  to  any  arbitration  under  the  Act  may 
of  parties,     appear— 

(a.)  In  person : 
Co^f.  (6.)  By  any  solicitor  who  would  be  entitled  to  appear 

?>unty  "  for  such  party  in  an  action  in  the  County  Court : 

Courts  Act,  /    \  T»  1 

1888,  sect.  72.         (c.)  By  counsel : 
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Or,  by  leave  of  the  judge  or  arbitrator,  a  party  may . Appildz. 
appear —  

(d.)  By  a  member  of  his  family  : 

(e.)  By  a  person  in  the  permanent  and  exclusive 
employment  of  such  party  : 

(/.)  In  the  case  of  a  company  or  corporation,  by  any 
director  of  the  company  or  corporation,  or  by 
the  secretary  or  any  other  officer  or  any  person 
in  the  permanent  and  exclusive  employment  of 
the  conipany  or  corporation  ; 

(g.)  By  any  oflacer  or  member  of  any  society  or  other 
body  of  persons  of  which  such  party  is  a 
member  or  with  which  he  is  connected  ;  or 

(h,)  Under  special  circumstances,  by  any  other  person. 

(2.)  No  person  other  than  a  solicitor  who  appeara  or  Con/, 
acts  on  behalf  of  any  party  in  any  arbitration  under  the  o^^rto 
Act  shall  be  entitled  to  have  or  recover  any  fee  or  reward  Act,  1888, 
for  so  appearing;  or  acting,  other  than  such  travelling  sect,  7i. 
expenses  and  (in  the  case  of  a  workman  or  a  member  of 
his  family)  allowance  for  time  (if  any)  as  shall  be  allowed 
by  the  judge  or  arbitrator  :  provided  that  nothing  in  these 
rules  contained  shall  att*ect  the  right  of  counsel  to  appear 
or  act  in  any  arbitration,  or  the  right  of  any  solicitor  to 
recover  costs   in  respect  of  his   employment   of  counsel 
to  appear  or  act  a«  aforesaid. 


Costs. 

33.  (1*)  Anycostsof  and  incident  to  an  arbitration  and  the  Costs, 
proceedings  connected  therewith  directed  by  the  judge  or  by 
an  arbitrator  (whether  agreed  on  by  the  parties  or  appointed 
by  the  judge)  to  be  paid  by  one  party  to  another  shall,  in 
default  of  agreement  between  the  parties  as  to  the  amount 
of  such  costs,  be  taxed  according  to  such  one  of  the  scales 
of  costs  applicable  to  actions  in  the  County  Court  as  the 
judge  or  arbitrator  shall  direct ;  and  in  default  of  such 
direction  shall  be  taxed  according  to  the  scale  which  would 
be  applicable  if  the  proceeding  had  been  an  action  in  the 
County  Court :  and  the  statutory  provisions  and  rules  for 
the  time  being  in  force  as  to  the  allowance  and  taxation  of 
costs  in  such  action  shall  apply  accordingly. 

[(1.)  a.  Proceedings  on  an  arbitration  shall  be  within  Costs. 
Order  La.,  Rule  7.1  CW-  c  R. 

'  1900.] 

(2.)  Where  the  subject  matter  of  the  arbitration  is  not 
a  capital  sum,  the  judge  or  arbitrator  shall  determine  what, 
for  the  purpose  of  the  allowance  and  taxation  of  costs, 
shall  be  considered  to  be  the  amount  of  the  subject  matter 
of  the  arbitration. 

(3.)  The  judge  or  arbitrator,  in  dealing  with  the  question 
of  costs,  may  take  into  consideration  any  offer  of  compen- 
sation proved  to  have  heen  made  on  behalf  of  the 
employer. 

L  L  2 
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Appndx.      (4.)  Where  any  workmansubmits  himeelf  for  esaniination 

to  a  medical  refei-ee  under  paragraph  11  of  the  first  echednle 

to  the  Act,  and  the  certificate  of  the  referee  is  used  in  any 
subsequent  arbitration,  any  reasonable  travelling  and 
other  expenses  incurred  by  tne  workman  in  obtaining  such 
certificate  (if  not  otherwise  provided  for)  may,  by  order 
of  the  judge  or  arbitrator,  De  allowed  as  costs  in  the 
arbitration. 

(5.)  Where  a  workman  is  ordered  to  submit  himself  for 
examination  by  a  medical  referee  appointed  to  report 
under  paragraph  13  of  the  second  schedule  to  the  Act, 
any  reasonable  expenses  incurred  by  such  workman  in 
travelling  to  attend  on  such  referee  for  examination  may, 
by  order  of  the  judge  or  arbitrator,  be  allowed  as  costs  in 
the  arbitration. 

Taxation  of      84.  Where  any  costs  are   awarded    by  an   arbitrator 

mrded  by  *^8^^  ®^  ^y  ^^®  parties,  it  shall  be  the  duty  of  the  rjSfjistrar 

arbitrator     of  the  court  in  which  a  memorandum  of  the  decision  of 

agreed  on     the  arbitrator  is  recorded  pursuant  to  paragraph  8  of  the 

y  par  68.    gg^jQ^^j  schedule  to  the  Act,  on  application  made  to  him, 

to  tax  such  costs,  and  to  enter  in  the  register  the  amount 

of  such  costs  allowed  on  taxation  ;  and  such  entry  shall 

be  deemed  to  be  part  of  such  memorandum,  and  shall  l)e 

enforceable  accordingly. 

As  to  34a.  Where  any  party  to  whom  costs  are  awarded  acts 

Boiidtor  to '  ^y  *  solicitor,  such  solicitor  shall  have  the  same  authority 
receive  costs  ^  ^^^  ^^^^  of  court  or  receive  any  sum  paid  into  court  or 
payable  by  payable  in  respect  of  such  costs  by  the  party  against  whom 
party!^  such  costs  are  awarded  as  he  would  have  if  such  costs  were 
•  Rules,  awarded  in  an  action.* 
1899,  r.  s. 

I}uty  of  Judge  as  to  taking  Notes, 

Note  to  be  35.  At  the  hearing  of  any  arbitration  or  special  case 

request! of  ^^^  judge,  at  the  request  of  any  party,  shall  make  a  note 

question  of  of  any  question  of  law  i-aised,  and  of  the  facts  in  evidence 

^*to  ™d^^'  ^  relation  thereto,  and  of  his  decision  thereon,  and  of  his 

copV  decision  in  the  arbitration  or  on  the  hearing  of  the  case : 

furnished,  and  he  shall,  at  the  expense  of  any  party  to  such  arbitra- 

iConf.  tion  or  case,  furnish  a  copy  of  the  note  so  taken  to  or 

Courte  Act,  ftllow  a  copy  of  the  same  to  be  taken  by  or  on  behalf  of 

1888,89. 120,  such  party,  and  shall  sij^  such  copy,  whether  a  notice  of 

^^^•^  motion  by  way  of  appeal  has  been  served  or  not. 

Appeals, 

App^s.  86.  Appeals  under  paragraph  4  of  the  second  schedule  to 

^ parif ^'    *^®  -^^^  ®***^^  ^  ^*^    ^^  accordance  with    the  provisions 
[Order         of  the  Rules  of  the  Supreme  Court  relating  thereto. 

XXXII. 

Deposit  of        ®'''    (^'^  ^^^^  ^^^®  Court  of  Appeal  has  given  judg- 
order  of       ment  on  any  appeal,  any  party  may  deposit  the  order  of 

Court  of 
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the  Court  of  Appeal,  or  an  office  copy  thereof,  with  the  Appndx. 

registrar  :  and  the  registrar  shall  file  such  order  or  copy,      " 

and  shall  transmit  a  copy  thereof  to  the  judge  :  and  such  Appeaii  wiMi 
order  shall  have  the  same  effect  as  if  it  had  been  a  decision  Ji*]Ji**^5' 
of  the  judge.  ccUure 

(2.)  If  such  order  has  the  effect  of  an  award  or  decision  [order  * 
in  the  matt^er  in  favour  of  any  party,  such  order  shall  be  J^'^^^^- 
served  and  recorded,  and  may  be  proceeded  on,  in  the  same    ^  ®*  ^  *'^ 
manner  as  if  it  hud  been  an  award  or  decision  of  the 
judge. 

(3.)  If  such  order  be  to  the  effect  that  an  award  be 
made  or  a  decision  given  in  favour  of  any  party,  the  judge 
shall  make  such  award  or  give  such  decision  accordingly. 

(4.)  li  such  order  directs  or  involves  a  re-hearing  or 
further  hearing  of  the  arbitration  or  special  case,  the 
judge  shall  as  soon  as  conveniently  may  be  appoint  a  day 
and  hour  for  such  re-hearing  or  further  hearing,  and  shall 
instruct  the  registrar  to  give  notice  thereof  forthwith  to 
the  parties. 

(5.)  Generally  the  judge  shall  make  such  award  or  give 
such  decision,  and  give  such  directions  and  take  or  direct 
to  be  taken  such  proceedings  in  the  matter,  as  may  be 
necessary  to  give  effect  to  the  order  of  the  Court  of 
Appeal. 

Memorandum  under  Schedule  IL,  Paragraph  8. 

88.  (1.)  The  memorandum  as  to  any  matter  decided  by  Memo- 

a  committee  or  by  an  arbitrator  or  by  agreement,  which  is  £J"^St*to^ 
by  paragraph  8  of  the  second  schedule  to  the  Act  required  registrar, 
to  be  sent  to  the  registrar,  shall  be  intituled  in  the  matter 
of  the  Act,  and  shall  be  left  at  the  office  of  the  registrar,  Act,sched.2. 
or  sent   by  post   by  registered  letter  addressed    to   the  i^r.  8. 
registrar  at  his  office,  as  soon  as  may  be  after  the  matter  *"**'°*  ^^' 
has  been  decided. 

(2.)  Where  the  matter  is  decided  after  a  medical  referee 
has  been  appointed  to  report  on  any  matter  under  para- 
graph 13  of  the  said  second  schedule,  a  copy  of  the  report 
of  such  referee  shall  be  annexed  to  the  memorandum  and 
recorded  therewith  ;  and  if  such  referee  attended  any 
proceeding  in  the  arbitration,  it  shall  be  so  stated  in  the 
memorandum. 

89.  If  the  memorandum  purports  to  be  a  memorandum  Autbentfca- 
of  a  decision  of  a  committee  or  an  arbitrator,  and  to  be  tion  and 
signed  by  the  chairman  and  secretary  of  the  committee,  or  Xt°' 
by  the  arbitrator,  the  registrar  shall  record  the  memo-  randum  of 
randum  without  further  proof  of  its  genuineness  ;  and  it  ^JJJJJtee 
flhall  be  the  duty  of  the  committee  oi  arbitrator,  as  soon  or  arbitra- 
as  may  be  after  the  decision,  to  draw  up  such  memorandum  tor. 

and  to  sign  the  same  or  cause  it  to  be  signed  as  aforesaid, 
and  to  leave  or  send  the  same  as  aforesaid,  or  to  deliver 
the  eame  to  some  parly  interested,  to  be  by  him  so  left 
or  sent. 
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Appndz.       40.  If  the  memorandum  purporU  to  be  a  memorandum 

of  a  decision  arrived  at  by  agreement,  then  if  such  memo- 

▲atiienttca-  randum  purports  to  be  signed  by  or  on'  behalf  of   all 

r«!o5'of      parties  to  such  decision,  the  registrar  shall    record    it 

memo-  without  fui-ther  proof, 

randum  of 

arrifmi"  t  ^^'  ^^  *'^®  memorandum  purports  to  be  signed  by  or  on 
by  agree-  behalf  of  one  or  some  only  of  the  parties,  the  registrar 
ment.  may  record  the  same  ;  or  he  may,  before  recording  the 

Inquiry  as  to  same,  send  a  copy  thereof  to  the  other  parties  affected,  and 
§^8uch^°^^  request  them  to  inform  him  whether  the  memorandum  is 

memoran-      genuine, 
dum  signed 

oniv°^^"^  42.  If  all  the  parties  admit  the  genuineness  of  the 
l^orin  17.       memorandum,  or  do  not  dispute  it  within  a  reasonable 

Proceedings  time,  the  registrar  shall  record  it  without  further  proof, 
thereon. 

Notice  If  48.  If  any  party  disnutes  the  genuineness  of  the  memo- 

genuineness  randum,  the  registrar  stiall  inform  the  party  by  whom  it 
disputed.      ^^  jg^^  ^^^Yi  or  sent  to  him  of  such  dispute,  and  that  the 
^®""®^^«^'*  memorandum  will  not  be  recorded  except  with  the  con- 
sent in  writing  of  the  party  disputing  the  same,  or  by 
order  of  the  judge. 

Application  44,  If  the  consent  mentioned  in  the  last  preceding  rule 
ordCTmemo-  cannot  be  obtained,  the  party  by  whom  the  memorandum 
randum  to  was  left  or  sent  may  apply  to  the  judge  to  order  the  same 
be  recorded.  ^  ^ie  recorded. 


Proceedings  for  Record  of  Memorandum  or  Rectification 

of  Register. 

onwuS^*  ^^'  '^^®  following  provisions  shall  apply  to  an  applica- 
tion for  tion  for  an  order  that  a  memorandum  be  recorded,  or  an 
record  of  application  to  the  judge  to  rectify  the  register  pursuant  to 
nm^um  or  paragraph  8  of  the  second  schedule  to  the  Act. 
rectification  (a.)  The  application  shall  be  made  in  court  on  notice  in 
of  register.  writing,  stating  the  relief   or  order  which   the 

?^""  ^'  applicant  claims. 

Order  xii.        (&•)  Such  notice  shall  be  filed  with  the  registrar,  and 
Rule  iia.  copies  thereof  sliall  be  served — 

(i.)  in  the  case  of   an  application  for  an  order  that 
a   memorandum   be    recorded,    on   the  party 
disputing  such  memorandum  ; 
(ii.)  in    the  case   of  an    application   to    rectif}'  the 
register,  on  every  party  who  would  be  affected 
by  such  rectification,  subject  to  the  provisions 
of  these  Rules  as  to  the  parties  to  an  arbitration ; 
or  on  the  solicitor  of  such  party,  ten  clear  days 
at  least  before  the  hearing  of  the   application, 
unless  the  judge  or  registrar  shall  give  leave  for 
shorter  notice, 
(c.)  On  the  hearing  of  the  application,  witnesses  may  be 
orally  examined  in  the  same  manner  as  on  the 
hearing  of  an  action. 


workmen's  compensation  rules,  1898  to  1900.         495 

(d.)  On  the  heariDg  of  the  application  the  judge  may  Appndx. 

make  such  order  or  give  such  directions  as  may  be      

just. 

(e,)  The  provisions  of  the  Act  and  these  Rules  as  to  the 
costs  of  an  arbitration  before  the  judge  shall 
apply  to  any  such  application. 

Costs  of  Solicitor  or  Agent  under  Schedule  IL, 

Paragraph  12. 

46.  The  following  provisions  shall  apply  to  an  applica-  Application 
tion  under  paragraph  12  of  the  second  schedule  to  the  to  determine 
Act  for  the  determination  of  the  amount  of  costs  to  be  i2*^i?Stor  ^ 
paid  to  a  solicitor  or  agent : —  or  agent. 

Act  Sched  2 
(a.)  Such  application  may  be  made  to  the  judge  or  arbi-  par.'  12.      * 

trator  at  or  immediately  after  the  hearing  of  the 

arbitration. 

(6.)  If  not  so  made,  such  application  may  be  made  at  a 
subsequent  date,  but  in  that  case  it  shall,  if  the 
arbitration  was  before  the  judge  or  before  an 
arbitrator  appointed  by  him,  be  in  every  case 
made  to  the  judge. 

(c.)  The  application,  if  made  to  the  judge  under  the  Form  21. 
last  preceding  paragraph,  shall  be  made  in  court 
on  notice  in  writing  in  accordance  with  Rule  45. 

(d,)  ♦Such  notice  shall  be  served  on  the  person  for  whom  •  Rules  of 
the  solicitor  or  agent  acted  in  accordance  with  the  1899,  r.  4. 
said  rule,  and  the  ])rovisions  of  the  said  rule  shall 
apply  to  the  proceedings  on  such  application. 

(e.)  ♦On  the  hearing  of  any  application  under  this  rule, 
the  judge  or  arbitrator  may  award  costs  to  the 
solicitor  or  agent,  and  may  make  an  order 
declaring  such  solicitor  or  agent  to  be  entitled  to 
recover  such  costs  from  the  peraon  for  whom  he 
acted,  or  to  be  entitled  to  a  lien  for  such  costs  on 
any  sum  awarded  as  compensation  to  such  person, 
or  to  be  entitled  to  deduct  such  costs  from  any 
such  sum,  or  may  make  such  order  or  give  such 
directions  as  may  be  just. 

(f.)  ♦Any  costs  awarded  to  a  solicitor  or  agent  on  any 
such  application  shall,  in  default  of  agreement 
between  the  parties  as  to  the  amount  of  such 
costs,  ]ye  taxed  according  to  such  one  of  the  scales 
of  costs  applicable  to  actions  in  the  county  court 
as  the  judge  or  arbitrator  shall  direct ;  and  in 
default  of  such  direction  such  costs  shall  be  taxed 
according  to  the  scale  which  would  be  applicable 
if  the  proceeding  had  been  an  action  in  the 
county  court ;  and  the  statutory  provisions  and 
rules  for  the  time  being  in  force  as  to  the  allow- 
ance and  taxation  of  costs  in  such  actions  shall 
apply  accordingly. 
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Appndx.  (g,)  *Where  the  subject  matter  of  the  arbitration  is  not  a 
capital  sum,  the  jadge  or  arbitrator  shall  deter- 

•  Rules  of  mine  what,  for  the  purpose  of  the  allowance  and 
i8W,r.-L  taxation  of  such  costs,  shall  be  considered  to 

be   the  amount  of  the  subject  matter  of   the 
arbitration. 

Provwoiis  47-  *Where  an  order  is  made  by  the  judge  or  an  arbitrator 

deciariM'^  awarding  costs  to  a  solicitor  or  agent,  and  declaring  such 

lien.  etc.  solicitor  or  agent  to  be  entitled  to  recover  such  costs  from 

•  Rules  of  the  person  for  whom  he  acted,  or  to  be  entitled  to  a  lien 
1809,  r.  6.  f^Y  such  costs  on  any  sum  awarded  as  compensation  to  such 

person,  or  to  be  entitled  to  deduct  such  costs  from  any  such 
sum,  the  following  provisions  shall  apply  : — 

(a.)  The  registrar  shall,  on  application  made  to  him,  tax 
such  costs. 

(b.)  A  copy  of  the  order,  and,  when  the  amount  to  which 
such  solicitor  or  agent  is  entitled  has  been  ascer- 
tained by  taxation,  a  memorandum  of  such  amount, 
shall,  at  the  request  and  cost  of  the  solicitor  or 
agent,  be  issued  by  the  registrar  for  service  on  the 
party  liable  to  pay  the  sum  awarded  as  compensa- 
tion ;  and  service  thereof  may  be  effected  on  such 
party  in  accordance  with  Rule  15. 

(c.)  A  memorandimi  of  such  order,  and  when  such 
amount  has  been  ascertained  a  memorandum  of 
such  amount,  shall  be  recorded  in  the  register  in 
which  the  memorandum  or  award  under  which 
the  sum  awarded  as  compensation  is  payable  is 
recorded,  and  such  last  mentioned  memorandimi 
or  award  shall  have  effect  subject  to  such  order 
and  memorandum. 

(d.)  The  party  liable  to  pay  such  compensation  shall  on 
demand  pay  to  the  solicitor  or  agent  the  amount 
to  which  he  is  entitled,  but  so  that  such  party 
shall  not  be  liable  to  pay  any  amount  in  excess  of 
that  which  he  is  liable  to  pay  for  compensation, 
or  to  pay  such  amount  by  any  other  instalments 
than  those  by  which  he  is  liable  to  pay  such 
compensation. 

(e.)  If  the  party  liable  to  pay  such  compensation  fails  on 
demand  to  pay  any  amount  which  he  is  liable  to 
pay  to  such  solicitor  or  agent,  the  judge  may,  on 
application  made  to  him  on  notice  to  such  party 
in  accordance  with  Rule  45,  and  on  proof  of  the 
order  having  been  served  on  and  demand  for 
payment  made  to  such  party,  order  such  party  to 
pay  such  sum  ;  and  in  default  of  payment  the 
judge  may  order  execution  to  issue  to  levy  such 
amount. 

(/.)  Payment  made  by  or  execution  levied  on  the  party 
liable  to  pay  such  compensation  shall  be  a  valicl 
discharge  to  him,  as  against  the  party  entitled  to 
such  compensation,  to  the  amount  paid  or  levied. 
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(g,)  "^ Where  the  sum  awarded  as  compensation  has  been  Appndx* 

paid  into  court,  the  amount  to  which  the  solicitor      

or  agent  is  entitled  shall  be  paid  to  him  out  of  Jg^^*^  J' 
such  sum.  * 

Certificate  under  Section  1,  Sub-section  4. 

48.  (1.)  Where   an   action  is  brought  in   the  County  certificate 
Court  to  recover  damages  independently  of  the  Act  for  "nderAct, 
injury  caused  by  any  accident,  and  the  court  proceeds  J^^geJjt.  4. 
under  sub-section  4  of  section  1  of  the  Act,  the  certificate  Form  22. 
given  by  the  court  shall  be  according  to  the  form  in  the 
Appendix. 

(2.)  The  registrar  shall,  on  receiving'  a  certificate  given 
by  any  other  court  under  the  said  sub-section,  record  the 
same  in  like  manner  as  if  such  certificate  were  a  memo- 
randum as  to  a  matter  decided  by  an  arbitrator  sent  to 
the  registrar  pursuant  to  paragraph  8  of  the  second  schedule 
to  the  Act. 

Execution. 

49.  (1.)  When  a  party  liable  to  pay  compensation  or  Execution, 
costs  under  any  aw^ard,  memorandum,  or  certificate,  has  r^^^^'* 
made  default  in  payment  of  the  amount  awarded,  or  where  order  xxv., 
payment  is  to  be  made  by  instalments,  of  any  instalment,  R"*®  'O 
execution  may  issue  against  his  goods  without  leave  for  the 
amount  in  payment  of  which  he  has  made  default. 

(2.)  Where  such  sum  is  not  payable  into  court,  the  party 
applying  for  execution  shall  satisfy  the  registrar,  by  afiidavit 
or  otherwise,  as  to  the  amount  in  payment  of  which  default 
has  been  made. 

49a.    (I.)    Where  proceedin^rs  by    way    of  judjjment  Proceedings 
summons  under  section  5  of  the  Debtors  Act,  1869,  are  Jo^btJ^ 
taken  against  a  i)arty  liable  to  pay  compensation  or  costs  Act,  1869. 
under  any  award,  memorandum,  or  certificate,  who  has  S2  &  83  vict. 
made  default  in  payment  of  the  amount  awarded,  or,  where  ^'  *^* "'  *' 
payment  is  to  be  made  by  instalments,  of  any  instalment,  {J^j*  ^' 
the  County  Court  Rules  for  the  time  being  in  force  as 
to  the  committal  of  judgment  debtors  shall,  with  any 
necessary  modifications,  apply  to  such  proceedings ;  pro-   . 
vided,  that  the  court  shall  not  alter  the  terms  or  mode  of 
payment  of  any  sum  to  become  payable  in  future  under 
any  award,  memorandum,  or  certificate,  otherwise  than  by 
consent,  or  under  paragraph  12  of  the  second  schedule 
to  the  Act. 

(2.)  Where  the  amount  in  payment  of  which  default  has  CW.  c.  R. 
been  made  is  not  payable  into  court,  the  party  applying  ^^'^ 
for    a  jndgment    summons  shall    satisfy  the   court,  by 
affidavit,  as  to  the  amount  in  payment  of  which  default 
has  been  made. 

(3.)  A  judgment  summons  issued  under  this  rule  shall  [W.c.  R. 
be  according  to  the  Form  23a  in  the  Appendix.  ^^^"^ 
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Appndx,       49b.  The  County  Court  Rules  for  the  time  Ijeing  in 

force  as  to  proceedings  for  the  enforcement  of  or  the 

ojecfiii^^^for  f^^^^^'^ry  of  money  due  under  uidgments  or  orders  of  the 
enforcfnieiit  county  court  Otherwise  than  by  execution  or  committal 
of  award,  shalJ,  with  the  necessary  modifications,  apply  to  proceedings 
!^  ^  j^  for  the  enforcement  of  or  the  recovery  of  money  due  under 
i»o6.]  any  award,  memorandum,  or  certificate. 


Application 
to  stay  pro- 
ceedings 
before  or 
after  awaril 
on  refusal  of 
workman 
to  submit  to 
examination 
under  Act. 
Sched.  1., 
par.  3, 
or  par.  11. 

Fonn  21. 


Suspension  of  Proceedi^igs  or  Weekly  Payments  on  Refusal 
to  Submit  to  Examination  under  Paragraph  3  or 
Paragraph  11  of  ScJiedule  L 

50.  In  any  case  in  which  an  arbitration  is  pending,  or 
an  awani  has  been  made  or  a  memorandum  recorded  or  a 
certificate  given,  and  the  employer  or  any  person  by  whom 
the  employer  is  entitled  to  be  indemnified  alleges  that  the 
workman  who  claims  or  has  been  awarded  compensation 
refuses  to  submit  himself  for  examination  in  accordance 
with  paragraph  3  or  paragraph  11  of  the  first  schedule  to 
the  Act,  or  obstructs  such  examination,  such  employer  or 
other  person  may  apply  to  the  judge  or  arbitrator  to 
stay  proceedings  in  tne  arbitration  or  to  suspend  the 
weekly  payments  awarded  until  such  examination  has 
taken  place. 

(2.)  Such  application  shall  1^  made  in  or  out  of  court  in 
acconlance  with  Rule  45,  and  the  provisions  of  the  said 
rule  shall  apply  to  the  proceedings  on  such  application, 
with  the  following  modifications  :  — 

(a.)  The  notice  shall  be  served  five  clear  days  at  least 
l)efore  the  hearing  of  the  application,  unless  the 
judge  or  registrar  shall  give  leave  for  shorter 
notice;  and 

(6.)  Where  the  application  is  made  after  award,  it  shall 
in  every  case  be  made  to  the  judge. 


Application 
against 
insurers 
under  sect.  6, 

{Conf.  Order 
XXV  la.. 
Rule  1.] 

Form  26. 


Summons 
thereon. 

Form  26. 
[Con/.  Order 
xxvia., 
Rule  1.] 


Applications  against  Insurers  under  Sedion  5. 

51.  Where  a  workman  claims  to  be  entitled  under 
section  5  of  the  Act  to  a  charge  on  any  sum  to  which  any 
employer  is  entitled  from  insurers,  such  workman  may, 
upon  lodging  with  the  registrar  of  the  court  in  which  the 
memorandum  or  award  or  certificate  under  which  the 
employer  is  liable  to  pay  compensation  is  recorded  an 
affidavit  made  by  the  applicant  or  his  solicitor  setting  forth 
the  circumstances  in  which  the  applicant  claims  to  be 
entitled  to  such  charge,  enter  a  plaint  to  obtain  payment 
of  such  sum,  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  coin|>ensatioii  which  the  employer  is  liable 
to  pay  to  the  workman. 

52.  Thereupon  a  summons  calling  upon  the  insurers  to 
show  cause  why  they  should  not  pay  into  court  the  sum  to 
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which  the  employer  is  entitled  from  them,  or  so  much  Appndz. 

thereof  as  may  be  sufficient  to  satisfy  the  compensation      

which  the  employer  is  liable  to  pay  to  the  workman,  shall 
be  issued  by  tne  registrar  for  8er\-ice  on  the  insurers. 

S3.  Such  summons  shall  be  served  in  accordance  with  Service  of 
the  provisions  of  Kule  15,  and  when  so  served  shall  bind  in  Jndproce- 
the  nands  of  the  insurers  all  sums  due,  owing,  or  accruing  dure 
from  them  to  the  employer  in  respect  of  the  compensation  thereon. 
which  he  is  liable  to  pay  to  the  workman   under  the  i^^^^f-^^^^^ 
memorandum  or  award  or  certificate  ;  and,  subject  to  these  •'^'^^'*j 
Rules,  the  procedure  on  such  summons  shall  be  the  same  P*>""«  28,29. 
as  if  the  applicant  had  obtained  a  judgment  or  order  for 
the  payment  of  money  against  the  employer,  and  the  suui 
to  wnich  the  employer  is  entitled  from  the  insurers  were 
a  debt  due,  owing,  or  accruing  from  the  insurers  to  the 
employer,  and    the    applicant    had    issued    a    ^rnishee 
summons  against  the  insurers  :    and   the  provisions  of 
Rules  5  to  9  and  11  to  13  of  Order  XXVIa,  shall,  with  the 
necessary  modifications,  apply  to  such  summons  and  the 
procedure  thereon. 

Note. — ^The  Rales  mentioned  above  are  as  follows  : — 

5.  Where  the  gaminhee  shall  pay  into  Court  five  clear  days  o.  26a,  r.  5. 
before  the  retuni-day  the  amount  due  from  him  to  the  debtor 

liable  under  the  judgment  or  order,  or  an  amount  equal  to  tho 
judgment  or  order,  he"  shall  not  be  liable  for  any  costs  incurred 
by  the  person  who  obtained  the  judgment  or  order. 

6.  The  registrar  shall  forthwith  give  notice  of  the  payment  0.26a,  r.  8. 
into  Court  to  the  person  who  has  obtained  the  judgment  or  order, 

and  if  such  person  elects  to  accept  the  money  so  paid  into  Court 
by  the  garnishee,  and  shall  send  to  the  registrar  and  to  the 
garnishee  by  prepaid  post  or  leave  with  the  registrar  a  written 
notice  stating  such  acceptance,  within  forty-eight  hours  after 
receipt  of  the  notice  of  payment  into  Court,  all  further  pro- 
f^eedings  against  the  garnishee  shall  abate,  and  the  registrar 
shall  pay  the  money  so  paid  into  Court  to  the  person  who 
obtained  the  judgment  or  order  in  discharge  or  part  discharge 
of  the  debt  due  to  such  person,  and  of  the  costs  of  issuing  the 
garnishee  sunmions. 

7.  If  the  garnishee  does  not  before  the  return-day  of  the  0. 26a,  r.  7. 
summons  pay  into  Court  the  amount  due  from  him  to  the  debtor 

liable  under  the  judgment  or  order,  or  an  amount  equal  to  the 
judgment  or  order,  and  does  not  on  the  return-day  dispute  the 
debt  due  or  claimed  to  be  due  from  him  to  such  debtor,  or  if  he 
does  not  appear  on  the  return-day  either  in  person  or  by  some 
person  duly  authorised  on  his  behalf,  then  the  Judge  may  give 
judgment  for  the  plaintiff,  and  ma^  order  execution  to  issue  to 
levy  the  amount  due  from  the  g^arnishee,  or  so  much  thereof  as 
may  be  sufficient  to  satisfy  the  judgment  or  order. 

8.  Upon  the  return-day,  should  the  amount  paid  into  Court  0.  26a,  r.  8. 
under  Rule  5  of  this  order  be  not  accepted,  the  Judge  shall 
determine  as  to  the  liability  of  the  garnishee  to  pay  any  further 

sum  on  account  of  the  debt  claimed  to  be  due  from  him  to  the 
debtor,  and  as  to  the  party  by  whom  the  costs  of  the  proceeding 
by  plaint  shall  be  paid,  and  make  such  order  as  may  be  in 
accordance  with  such  determination. 
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AppndX.       9.  If  the  garnishee  appears  on  the  retam-daj  and  dispotes  hui 

liability  the  Jadge  may  instead  of  giving  judgment  order  that 

Note.      &°7  iwne  or  question  necessary  for  determining  his  liability  he 

O.  26a,  r.  9.  ^^  or  determined  in  any  manner  in  which  any  issue  or  qnestion 
*    in  an  action  may  be  tried  or  determined. 

0. 90a,  r.  11.  1 1-  Whenever  in  proceedings  to  obtain  an  attachment  of  debts 
it  is  suggested  by  the  garnishee  that  the  debt  sought  to  be 
attached  belongs  to  some  third  person,  or  that  any  third  person 
has  a  lien  or  charge  upon  it,  the  Judge  may  oraer  such  third 
person  to  appear,  and  state  the  nature  and  particulars  of  his  claim 
upon  such  debt  After  hearing  the  allegations  of  such  third 
person  and  of  any  other  person  whom  the.  Judge  by  the  same  or 
any  subsequent  order  may  order  to  appear,  or  in  case  of  such 
third  person  not  appearing  when  ordered,  the  Judge  may  decide 
in  favour  of  the  person  who  obtained  the  judgment  or  order,  or 
may  order  any  issue  or  que<ition  to  be  tried  or  determined 
between  the  third  person  and  the  person  who  obtained  the  judg- 
ment or  order,  and  may  bar  the  claim  of  such  third  person  or 
make  such  other  order  as  such  Judffe  shall  think  fit,  upon  such 
terms,  in  all  cases,  with  respect  to  the  lien  or  charge  (if  any)  of 
such  third  person,  and  to  costi*,  as  the  Judge  shall  think  just 
and  reasonable. 

0. 26a,  r.  12.  12.  Payment  made  by  or  execution  levied  upon  the  garnishee 
under  any  such  proceeding  as  aforesaid  shall  be  a  valid  discharge 
to  him  as  against  the  debtor,  liable  under  a  judgment  or  order, 
to  the  amount  paid  or  levied,  although  such  proceeding  may  be 
set  aside,  or  the  judgment  or  order  reversed. 

0.26a,  r.  13.  13.  The  costs  of  any  application  for  an  attachment  of  debts, 
and  of  any  proceedings  arising  from  or  incidental  to  such  appli- 
cation, shall  be  in  the  discretion  of  the  Judge. 

Provisions        54,  It  shall  not  be  necessary  in  the  first  instance  to 

employer,©?  ^^^  notice  of  the  issue  of  the  sunimoDB  to  the  employer 

a88i^ee,etc.  or  his  assignee  (or,  in  the  case  of  bankruptcy,  to  the  ofiScial 

Form  27.      receiver  or  other  trustee,  or,  in  case  of  liquidation  of  a 

company,  to  the  provisional  or  other  liquidator),  but  the 

judge  or  registrar  may  at  any  time  direct  such  notice  to  be 

given  ;  and  thereupon  the  registrar  shall  issue  for  service 

on  the  person  to  wnoni  such  notice  is  directed  to  be  given 

a  copy  of  the  summons,  together  with  a  notice  signed  by 

the  registrar  himself  and  under  the  seal  of  the  court, 

giving  notice  to  such  person  as  to  the  day  on  which  he  is 

to  attend  at  the  court,  and  that  if  he  does  not  attend, 

either  in  person  or  by  his  solicitor,  at  the  place  and  time 

j  mentioned  in  the  notice,  such  order  will  be  made  and 

'  proceedings  taken  as  the  judge  may  think  fit ;  and  such 

summons  and  notice  shall  be  served  in  accordance  with  the 
provisions  of  Rule  15. 

Provisions  65.  Where  the  ainount  which  the  employer  is  liable  to 
as  to  weekly  pj^y  ^q  j^  workman  as  compensation  is  a  weekly  payment, 
payable  by  and  such  employer  is  entitled  to  a  weekly  payment  of  the 
Insurers.  same  or  any  less  amount  from  insurers  in  respect  of  such 
amount,  the  judge  may  order  the  insurers  to  pay  such 
weekly  payment  direct  to  the  workman.    In  any  such  case 
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the  insurers  shall  have  the  same  rights  as  the  eiuplover  AppncbL 

with  respect  to  the  review  or  redemption  of  such  weekly      

payment. 

66.  Where  an  employer  is  entitled  to  separate  sums  Application 
from  separate  insurers  in  respect  of  the  amount  due  to  a  I!?l!"*i.*'^'? 

,»T,  ^  **!•  1^     or  more  wjU 

workman,  all  or  any  two  or  more  of  such  insurers  may  be  of  insurer.i. 
made  pai*ties  to  one  application. 

57.  (10  Where  it  appears  on  any  application  under  ApporUon- 
section  5  of  the  Act  that  the  employer  is  liable  to  pay  2,^!^^?^  ^v " 
compensation  in  I'espect  of  more  accidents  than  one,  or  to  inHurere, ' 
more  workmen  tlian  one,  either  under  one    award   or  where  more 
memorandum  or  certificate  or  under  two  or  more  separate  SSe*are  ^ "'" 
awards  or  memorandums  or  certificates,  and  that  such  entitled  to 
employer  is  entitled  to  any  sum  from  insurers  in  respect  tjjjj**®"***" 
of  the  amounts  due  under  such  liability,  but  such  sum  is 
not  sufficient  to  satisfy  the  whole  of  the  amounts  due 
under  such  liability,  and  has  not,  as  between  the  employer 
and  the  insurers,  been  apportioned  between  such  amounts 
or  appropriated  exclusively  to  some  only  of  such  amounts, 
the  judge  may  order  the  insurers  to  pay  such  sum  into 
court,  and  may,  after  notice  given  to  tne  persons  entitled 
to  compensation  in  such  manner  as  the  judge  shall  direct, 
apportion  such  sum  between  the  several  persons  entitled 
to  compensation  in  such  manner  as  may  be  just.     For  the 
purpose  of  any  such  apportionment,  the  judge  may  order 
any  weekly  payment  to  be  redeemed,  and  may  appoint 
any  one  or  more  proper  person  or  persons  to  represent  any 
other  persons  having  the  same  interest,  and  may  direct 
any  necessary  inquiries  or  accounts  to  be  made  or  taken, 
and  generally  may  give  such  directions  and  make  such 
orders,  as  to  costs  or  otherwise,  as  may  be  just. 

(2.)  Where  the  employer  is  liable  to  pay  compensation  TranHfer 
as  aforesaid  under  two  or  more  separate  awards  or  memo-  ||n<i  «>n«)ii- 
randums  or  certificates  recorded  in  the  same  court,   the  proceedings 
judge  may  for  the  purposes  of  this  rule  order  the  pro-  forthu 
ceedings  under  such  awards  or  memorandums  or  certificates  P'^'T*^^^- 
to  be  consolidated ;  and  where  the  employer  is  liable  under 
separate  awaitls  or  memorandums  or  certificates  recorded 
in  different  courts,  the  judge  of  the  court  in  which  the 
summons  to  the  insurers  is  issued  may  either  request  the 
judge  of  the  other  court  to  transfer  the  proceedings  in  such 
.other  court  to  the  first  mentioned  court,  or  may  himself 
transfer  the  proceedings  in  the  first  mentioned  court  to 
such  other  court ;  and  such  orders  for  transfer  and  con- 
solidation of  proceedings  may  be  made  as  may  be  just  and 
expedient  for  the  purpose  of  dealing  with  the  matter  in  the 
manner  most  convenient  to  the  several  persons  entitled  to 
compensation. 

68.  In  any.  case  in  which  the  circumstances  are  such  Diacoveryi 
that  an  application  may  be  made  under  section  5  of  the  *"  ^^^  of* 
Act,  the  provisions  of  Order  XXV.  Rule  52,  as  to  discovery  Snde^ect?* 
in  aid  of  execution  shall  apply  in  the  same  manner  as  if  Order  xxv. 
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App&dx.  the  employer  were  a  debtor  liable  under  a  judgment  or 

order;   and  such  provisions  may  be  resorted  to  either 

before  or  after  an  application  is  made. 

NoTB. — The  Rule  mentioned  above  is  ta  follows  : — 

0. 2fi,  r.  52.  52.  When  a  judgment  or  order  is  for  the  recovery  or  payment 
of  money,  the  party  entitled  to  enforce  it  may  apply  to  the  Jndge 
or  registrar  for  an  order  that  the  debtor  liable  nnder  snch  judg- 
ment or  order,  or  in  the  case  of  a  corporation,  that  any  officer 
thereof,  be  orally  examined,  as  to  whether  any  and  what  debts 
are  owing  to  the  debtor,  and  whether  the  debtor  has  any  and 
what  other  property  or  means  of  fiatisfying  the  judgment  or 
order  before  the  Judge  or  registrar  as  the  Jndge  or  registrar 
shall  appoint ;  and  the  Judge  or  registrar  may  make  an  order 
for  the  attendance  and  the  examination  of  such  debtor,  or  of  any 
other  person,  and  for  the  production  of  any  books  or  documents. 

Payment  and  Applicntion  of  Money  directed  to 

be  Invested. 

Payment  59.  Where  pursuant  to  paragraphs  6  and  7  or  paragraph 
Into  court  13  of  the  first  schedule  to  the  Act,  or  pursuant  to  section  6 
tion  o?^  ^  o^  t^®  -A-ct,  any  sum  is  agreed  or  is  ordered  by  a  corn- 
money  niittee  or  an  arbitrator,  or  by  the  judge,  to  be  invested  in 
be^in^teS.  ^^®  ^^^  Office  Savings  Bank  by  the  n^istrar  in  his  name 
Act,  sect.  6,'  as  registrar,  or  to  be  paid  into  the  Post  Office  Savings  Bank 
and  Scbed.i,  j^  f}^^  name  of  the  r^stittr,  the  following  provisions  shall 

(a.)  The  registrar  of  the  court  in  which  the  memorandum 
of  the  agreement  or  of  the  order  of  thecommittee  or 
arbitrator  under  which  such  sum  is  to  he  invested 
is  recorded,  or,  in  the  case  of  an  award  made  by 
the  judge  or  an  arbitrator  appointed  by  him,  or 
of  an  order  made  by  the  judge  under  section  5  of 
the  Act,  the  registrar  of  the  court  in  which  the 
award  or  order  was  made,  shall,  on  the  memo- 
randum or  award  or  order  being  recorded,  receive 
the  sum  to  be  invested  from  the  party  by  whom 
the  same  is  payable. 

(6.)  Immediately  on  such  sum  being  paid,  or  on  payment 
thereof  being  enforced,  the  registrar  shall  invest 
the  same  in  accordance  with  the  agreement,  award, 
or  order,  and  shall  record  such  payment  and 
investment  in  the  special  register  nerein-after 
mentioned. 

(c.)  Any  sum  so  paid  and  invested  shall  be  paid  out  of 
court  or  otherwise  disposed  of  in  accordance  with 
the  agreement,  award,  or  order  under  which  the 
same  is  paid  and  invested,  and,  subiect  to  the 
terms  of  such  agreement,  award,  or  order,  in  such 
manner  as  the  judge  from  time  to  time  shall 
direct,  on  application  ma<le  to  him  in  accordance 
Rui^^2f;22.  wit^^  R"'®8  21  and  22  of  Order  IX. 

Note. — The  Rules  mentioned  above  are  as  follows  : 
O  0,  r.  21.  21.  In  any  action  or  matter  in  which  a  sum  of  money  has 

been  awarded  to  or  recovered  by  an  infant,  or  person  of  unsound 
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mind  not  so  found  by  inquisition,  the  Judge  may  at  or  after  the  JLppXLCbL. 

trial  order  that  the  whole  or  any  part  of  such  sum  flhall  be       

paid  into  Court  to  the  credit  of  an  account  intituled  in  the  Note. 
action  or  matter  ;  and  any  sum  so  paid  into  Conrt  may  either  be 
invested,  or  be  paid  from  time  to  time  out  of  Couit  to  such 
person  as  the  Judge  may  direct,  to  be  held  and  applied  for  the 
benefit  of  such  infant  or  person  of  unsound  mind  in  such  manner 
as  the  Judge  from  time  to  time  shall  direct. 

22.  When  any  moneys  have  been  paid  into  Court  or  invested  ^*  **»  ^'  ^' 
pursuant  to  the  order  of  the  Judge  under  the  last  preceding 
rule,  it  shall  not  be  necessary  that  applications  in  regard  to 
them  shall  be  made  by  petition.  Any  person  interested  may 
apply  in  person  to  the  Judge  or  registrar,  and  he,  on  such 
evidence  of  right  and  identity  as  he  may  think  necessary,  may 
make  such  order  as  he  may  deem  to  be  just. 

Proceedings  in  one  Court  as  to  subject-matter  of  Award  or 
Memorandum  recorded  in  another  Court, 

60.  Where  an  award,  or  a  memorandum  under  ^ara-  Filing  of 
^raph  8  of  the  second  schedule  to  the  Act,  or  a  certihcate  certified 
unaer  sub-section  4  of  section  1  of  the  Act,  has  been  ^"emi' 
recorded  in  any  court,  and  any  i>arty  desires  to  take  any  randum,  etc. 
subsequent   proceedings  with   reference  to  the   subject-  S^J^u^t*" 
matter  of  such  award,  memorandum,  or  certificate  in  any  under  Act, 
other  court  under  paragraph  9  of  the  said  schedule,  he  shall  *^*^®^-^. 
before  taking  such  proceedings  obtain  from  the  registrar  {Jking    ^^^ 
of  the  first-mentioned  court  a  certified  copy  of  such  award,  subsequent 
memorandum,  or  certificate,  and  shall  file  the  same  in  the  [{[^J^fiJ^f* 
court  in  which  he  desires  to  take  proceedings,  and  the  court  under 
registrar  of  such  last-mentioned  court  shall  record  the  same  pw*  ^ 

as  if  it  had  been  an  award  made  in  or  a  memorandum  or 
certificate  sent  to  the  court. 

Transfer  of  Proceedings, 

61.  If  the  judge  shall  be  satisfied  by  any  party  to  any  Transfer, 
niatter  under  the  Act  pending  in  his  court  that  such  matter  Conf, 
•can  be  more  conveniently  proceeded  with  in  any  other  c^"?^ Act 
court,  he  may  order  such  matter  to  be  transferred  to  such  isU,  s.  86. ' 
other  court ;  and  thereupon  the  registrar  shall  forthwith 
transmit  by  registered  post  to  the  registrar  of  the  court  to 

which  sucn  matter  is  transferred  all  original  documents 
filed  in  such  matter,  and  a  certified  copy  of  all  records 
made  with  reference  to  such  matter,  and  shall  transfer  to 
such  last-mentioned  court  any  money  invested  in  his  name 
as  registrar ;  and  thenceforth  such  matter  shall  be  pro- 
^^eeded  with  in  the  court  to  which  it  is  transferred  in  the 
same  manner  as  if  it  had  originally  been  commenced 
therein.  The  provisions  of  Order  VIII.,  Rule  9,  shall  Order  viii., 
apply  to  any  such  transfer  or  application  for  a  transfer.        ^*"^«  •» 

Note. — ^The  Rule  mentioned  above  is  as  follows  : 

9.  Where  application  is  intended  to  bs  made  for  the  transfer  o.  8,  r.  9. 
of  any  action,  matter,  or  proceeding  under  section  eighty- 
five  of  the  Act,  or  under  the  last  preceding   Rale  or  under 
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Appndz.  Order  XXXIII.  Kale  12,  three  clear  days'  notice  in  writing  of 

snch  intended  application  shall  be  given  by  the  applicant  to  the 

Note.  Hegistnir  of  the  Conrt  in  which  snch  action,  matter,  or  proceed- 
ing is  pending,  and  to  all  parties  who  maj  be  affected  by  snch 
application  ;  hut  the  Jndge  may  at  any  time,  by  consent  of  all 
parties,  or  withoat  i>ach  consent  if  he  shall  think  fit,  order  a. 
transfer  althoagh  this  Kale  has  not  been  complied  with.  When 
a  transfer  is  ordered  the  Jndge  may  make  such  order  as  to  the 
costs  incurred  before  or  occasioned  by  sach  transfer  as  he  shall 
think  fit. 

Filing  and  Service  of  Documents  and  Notices. 

62.  (1.)  Where  any  document  is  to  be  filed  with  the 
registrar  under  these  Kules,  that  document  may  be  so  filed 
by  delivering  it  at  the  office  of  the  registrar,  or  by  sending 
it  by  post  addressed  to  the  registrar  at  his  office. 

(2.)  Where  any  document  is  to  be  so  filed,  there  shall 
be  filed  with  the  original  document  as  many  copies  of 
the  document  as  there  are  persons  to  whom  copies  of  the 
document  or  any  part  thereof  are  to  be  sent  by  the  re^straiv 
and  in  addition  a  copy  for  the  use  of  the  judge  or  arbitrator. 
(3.)  Where  any  document  is  under  these  Kules  to  be 
sent  to  any  person  by  the  registrar,  that  document  may 
be  sent  by  post. 

(4.)  Any  proceeding,  document,  or  notice  which  is  under 
these  Kules  to  be  served  on  any  party  may  be  served  on 
such  party  by  the  opposite  party  or  his  solicitor  ;  and 
where  no  special  provision  as  to  the  mode  of  service  is 
made  by  these  Kules,  any  such  proceeding,  document, 
or  notice  may  be  served  on  such  party,  or  where  he  acts^ 
by  a  solicitor,  on  his  solicitor,  in  manner  provided  by 
Act,  sect.  2,  sub-sections  2  to  5  of  section  2  of  the  Act  with  reference 
«ub-«ect8.  s    to  service  of  notice  in  respect  of  an  injury. 


Procedure  Generally. 

63.  The  provisions  of  Order  XXIII.,  Kule  4,  and 
Order  LI.,  Kules  1  to  6,  as  to  parties  acting  by  soUcitors^ 
and  as  to  substituted  service  and  notice  in  fieu  of  service, 
shall  apply  to  proceedings  uuder  the  Act. 

Note. — The  Knles  mentioned  above  are  as  follows  : 

4.  When  a  party  acts  by  a  solicitor,  service  of  any  judgment 
or  order  in  the  nature  of  a  decree,  and  of  any  interlocutory 
order,  or  any  notice  relating  to  any  such  order  when  directed  Uy 
be  served,  may  be  made  by  or  upon  such  solicitor,  as  the  case 
may  be. 

0. 81,  r.  1.  1.  Where  by  these  Kales  any  act  may  be  done  by  any  party, 

such  act  may  be  done  either  in  person  or  by  his  solicitor  or 
agent,  if  it  can  be  legally  done  by  an  agent. 

0. 51,  r.  So.  2a.  Where  a  party  acts  by  solicitor,  service  of  any  proceeding 
or  document  upon  such  solicitor,  or  delivery  of  the  same  at  his 
office,  or  sending  the  same  to  him  by  post  prepaid,  shall  be 
deemed  to  be  good  service  upon  the  party  for  whom  snch 
solicitor  acts,  as  npon  the  day  when  the  same  is  so  served  or 


Provisions 
as  to  partleo 
Acting  by 
solicitors, 
nnd  as  to 
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4 :  Order  li., 
Rules  1  to  6.3 
O.  28,  r.  4. 
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deliyered,  or  upon  which  in  the  ordinary  ccnrse   oi  post   it  Appndx. 

would  be   delivered,  except  in  cases  where  by  these  Orders '     

personal  service  upon  a  party  is  required.    Provided  that  the      NoTB. 
provisioDS  of  this  Rule  shall  not  extend  to  any  default  or 
judgment  summons,  nor  except  as  provided  by  Order  VII., 
Kule  9c,  to  any  ordinary  summons. 

3.  A  solicitor  acting  for  a  party  in  any  action  or  matter  may  0. 51,  r.  8. 
give  notice  in  writing  by  post  or  otherwise  to  the  registrar  and 

to  the  other  party,  or  his  solicitor,  that  he  is  so  acting,  where- 
upon service  of  any  document,  notice,  or  proceeding  whatsoever 
authorised  by  these  Rules  to  be  served  by  or  upon  a  solicitor  so 
acting  shall  be  served  by  or  upon  such  solicitor  accordingly,  and 
he  shall  be  deemed  to  be  the  solicitor  acting  for  the  party  on 
whose  behalf  he  has  given  such  notice,  until  notice  of  cnange  of 
solicitor  has  been  duly  given.  No  notice  need  be  given  under 
this  Rule  by  a  solicitor  acting  for  the  plaintiff  where  the  plaint 
has  been  entered  by  such  solicitor  and  the  particulars  duly  signed 
by  him. 

4.  Where  a  solicitor  undertakes  the  service  of  any  process,  he  0. 51,  r.  4. 
shall  make  the  necessary  copies  of  each  process,  and  the  registrar 

shall  seal  the  same  and  return  them  to  the  solicitor  for  service. 

5.  Any  party  who  acts  by  solicitor  shall  be  at  liberty  to  change  0. 51,  r.  5. 
his  solicitor  without  any  order  for  that  purpose,  but  when  any 

such  change  is  made  he  shall  give  twenty-four  hours*  notice  in 
writing  to  the  registrar  and  to  the  solicitor,  if  any,  acting  for 
any  other  party  to  the  action  or  proceedings  of  such  change,  and 
of  the  name  or  firm  and  place  of  business  of  the  new  solicitor, 
and  the  registrar  shall  file  the  notice  given  to  him ;  but  until 
such  notice  is  filed  and  a  copy  thereof  served  the  former  solicitor 
shall  be  continued  as  the  solicitor  of  the  party. 

6.  Where  by  reason  of  the  absence  of  any  party,  or  from  any  0. 61,  r.  6. 
other  sufiScient  cause,  the  service  of  any  summons  (other  than 

a  default  summons),  notice,  proceeding,  or  document  cannot  be 
made,  the  Judge  or  registrar  may,  upon  an  affidavit  showing 
grounds,  make  such  order  for  substituted  service,  or  for  the 
substitution  for  service  of  notice  by  advertisement  or  otherwise, 
as  may  be  just. 

64.  Where  any  matter  or  thing  is  not  specially  provided  Procedure, 
for  under  these  Rules,  the  same  procedure  shall  be  followed  ^[.heJwSf 
and  the  same  provisions  shall  apply,  as  far  as  practicable,  provided  for. 
as  in  a  similar  matter  or  thing  under  the  County  Courts  S'^^^yi® 
Actj  1888,  and  the  rules  made  in  purauance  of  that  Act.         "  ^    ' 

Record  of  Proeeedifigs, — Special  Register. 

65.  Proceedings  under  the  Act  before  the  judge  or  an  Record  of 
arbitrator  appointed  by  him  shall  be  recorded  in  the  books  proceedings 
of  the  Court  in  the  manner  in  which  other  proceedings  in  or  arSi- ^^^ 
the  Court  are  recorded  ;  and  the  registrar  shall  also  keep  a  trator. 
special  register  for  the  purposes  of  the  Act,  in  which  he  f^g^^'^^r 
shall  record—  p„rn,  ai. 

(a.)  A  memorandum  of  every  application  made  to 
the  jud^  for  the  settlement  of  any  matter  by 
arbitration  ; 

£.L^  M  M 
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Appndx*      (6.)  A    memorandum    of    every    appointment   of    an 
—  arbitrator  made  by  the  judge  or  by  a  judge  of  the 

High  Court ; 

(c.)  A  memorandum  of  every  proceeding  taken  in  any 
arbitration  before  the  judge  or  an  arbitrator  prior 
to  the  award  ; 

((2.)  A  memorandum  of  every  appointment  of  a  medical 
referee  by  the  judge  or  arbitrator,  and  of  his 
report,  and  if  be  is  requested  to  attend  any 
proceeding  in  the  arbitration,  of  such  request  and 
attenrlance  ; 

(«.)  A  memorandum  of  every  award  made  by  the  judge, 
or  by  an  arbitrator  appointed  by  him  ; 

(/.)  A  copy  of  every  certificate  under  sub-section  4  of 
section  1  of  the  Act  given  by  the  Court,  or  sent 
to  the  registrar  from  any  other  court ; 

(g,)  A  memorandum  of  everv  special  ca^e  submitted  to 
the  judge,  and  of  the  proceedings  and  order 
thereon  ; 

(h,)  A  memorandum  of  every  judgment  given  by  the 
Court  of  Appeal  on  any  appeal ; 

(i.)  A  copy  of  every  memorandum  sent  to  the  registrar 
pursuant  to  paragraph  8  of  the  second  schedule 
to  the  Act,  aud  of  the  report  (if  any)  of  the 
medical  referee  annexed  tnereto,  with  a  note 
stating  whether  such  memorandum  was  recorded 
without  further  proof,  or  after  inquiry,  or  by 
order  of  the  judge  ; 

(j.)  If  such  memorandum  is  recorded  after  inquiry,  a 
memorandum  of  the  inquiries  made  and  of  the 
result  thereof  ; 

(k.)  If  such  memorandum  is  recorded  by  order  of  the 
judge,  a  memorandum  of  the  application  to  the 
judge,  and  of  the  order  made  thereon  ; 

(I,)  A  memorandum  of  the  result  of  every  taxation  of 
costs  under  any  such  memorandum,  or  under  any 
award  or  order  ; 

(m,)  A  memorandum  of  every  application  to  rectify  the 
register  in  respect  of  any  memorandum,  and  of 
the  proceedings  and  order  thereon  ; 

(n.)  A  memorandum  of  every  application  to  the  judge 
or  arbitrator,  under  paragraph  12  of  the  second 
schedule  to  the  Act,  to  determine  the  amount  of 
costs  to  be  paid  to  a  solicitor  or  agent,  and  of  the 
proceedings  and  order  thereon,  and  of  the  result 
of  any  taxation  under  such  order  ; 

(o.)  A  copy  of  everv  certified  copy  filed  pursuant  to 
Rule  60  ; 
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(p,)  A  memorandum  of  every  proceeding  taken  in  the  Appndx. 

Court  for  the  stay  of  any  proceedings  or  the      

enforcement  of  any  award,*  order,  memorandum, 
or  certificate,  and  of  the  result  of  such  proceeding ; 

{q,)  A  memorandum  of  every  application  to  the  judge 
for  an  order  against  insurers  under  section  5  of 
the  Act,  and  of  the  proceedings  under  such 
application,  and  the  order  made  thereon  ; 

(r.)  A  memorandum  of  every  sum  paid  into  court  and 
invested  by  the  registrar  ; 

(<.)  A  memorandum  of  every  application  made  to  the 
Court  with  reference  to  any  such  sum,  and  of 
every  order  made  on  such  application,  and 
of  the  manner  in  which  such  sum  is  applied 
or  disposed  of ; 

(t)  A  memorandum  of  every  application  for  transfer, 
and  of  the  order  thereon,  and  the  proceedings 
under  such  order ; 

(u.)  The  like  memorandum  as  to  every  matter  transferred 
to  the  Court  as  would  have  been  recorded  as  to 
such  matter  if  it  had  been  originally  commenced 
and  prosecuted  in  the  Court ; 

(v.)  A  memorandum  of  any  other  matter  which  the  judge 
shall  order  to  be  recorded  with  reference  to  any 
matter  brought  into  or  proceeding  taken  in  the 
Court  under  the  Act. 

Matters,  how  distinguished* 

66.  Every  matter  brought  into  the  Court  under  the  Act  Matters, 
shall  be  intituled  in  the  matter  of  the  Act,  and  shall  be  ^^^JJ^^*"" 
distinguished  by  a  separate  number  in  addition  to  the  ^nf, 
number  of  the  plaint  (if  any)  ;  and  all  documents  filed  and  Order  ii. 
subsequent  proceedings  taken  in  the  Court  with  reference  ^^^^  '* 

to  such  matter  shall  be  intituled  in  like  manner,  and  shall 
be  distinguished  by  the  same  number ;  and  the  entries 
made  in  the  special  register  with  respect  to  each  such 
matter  shall  be  entered  together,  and  shall  be  kept  separate 
from  the  entries  with  respect  to  any  other  matter. 

Forms. 

67.  The  forms  in  the  Appendix,  where  applicable,  and  Forms  in 
where  they  are  not  applicable  forms  of  the  like  character,  ,4ffS?£?„^'' 

.^-  ,''         .   ..      **      j.\.        •  L  •        like  lorms 

With  such  variations  as  the  circumstances  may  require,  may  be  used 
may  be  used  in  proceedings  under  the  Act.  Sm  Tithe 

Rules,  58. 
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Form  1. 


Applicatioii  for  Arbitration  by  an  Iignred  Workman  with  roipoot  to 

the  Ckimponiation  payable  to  him. 


In  the  County  Court  of 


holden  at 

No  of  Plaint 


In  the  matter  of  the  Workmen's  Compenflation  Act,  1897. 

No.  of  Matter  • 

In  the  matter  of  an  Arbitration  between 

A.  B. 

of  Qaddress) 

(description) Applicant, 

and 
C.  I).  &  Co.,  Limited, 
of  (addres*) 
(deseripywn) Respondents. 

An  arbitration  under  the  Workmen's  Compensation  Act,  1897,  is  hereby 
requested  between  A.  B.  and  C.  D.  k  Co.,  Limited,  as  to  the 

amount  of  compensation  pajrable  to  the  said  A.  B.  under  the  said 

Act,  in  respect  of  personal  injury  caused  to  the  said  A.  B.  by 

accident  arising  out  of  and  in  the  course  of  his  employment. 

Particulars  are  hereto  appended  [or  annexed]. 


Pabticulabs. 

1.  Name  and  address  of  injured  workman. 

2.  Name,  place  of  business,  and  nature  of  business  of  respondents. 

3.  Nature  of  employment  of  workman  at  time  of  accident,  and 
whether  employed  under  resfwndents  or  under  contractors  with 
them.  [If  employed  under  contractors  who  are  not  respondentij 
name  and  place  of  business  of  contractors  to  be  stated."] 

4.  Date  and  place  of  accident,  nature  of  work  on  which  workman 
was  then  engaged,  and  nature  of  accident,  and  cause  of  injury. 

5.  Nature  of  injury. 

6.  Particulars  of  incapacity  for  work,  whether  total  or  partial, 
and  estimated  duration  of  incapacity. 

7.  Average  weekly  earnings  during  the  twelve  months  previous 
to  the  injury,  if  the  workman  had  been  so  long  employed  under  the 
name  employer,  or  if  not,  during  any  less  period  during  which  he 
had  been  so  employed. 

8.  Estimated  average  amount  which  the  workman  is  able  to  earn 
afcer  the  accident. 

9.  Payments  not  being  wages  received  from  employer  in  respect 
01  the  injury  during  the  period  of  incapacity. 

10.  Amount  of  fine  (if  any)  under  any  enactment  relating  to 
mines  or  factories  applied  for  benefit  of  injured  workman. 

11.  Amount  claimed  as  compensation. 

12.  Date  of  service  of  statutory  notice  of  accident  on  respondents, 
and  whether  given  before  workman  voluntarily  left  the  employment 
in  which  he  was  injured.     [A  copy  of  tite  notice  to  be  annexed."] 

13.  If  notice  not  served,  reason  for  omission  to  serve  same. 
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The  names  and  addresses  of  the  applicant  and  his  solicitor  are  : 
Of  the  Applicant, 
Of  his  Solicitor, 

The  name  and  address  of  the  respondents   to  be  served  with  this 
application  are : 

Dated  this  day  of 

(Signed) 

Applicant. 
[Or, 

Applicant's  Solicitor.] 


Form  2. 

Applioatlon  for  Arbitration  by  Legal  Penonal  Sepresentatiye  of 
Deoeaaod  Workman  on  behalf  of  hii  Dependant^  or  by  Depen- 
dants of  Deceased  Workman  where  no  Legal  Personal  Represen- 
tative,  with  respect  to  the  Compensation  payable  in  rei^ect  of 
the  Injvry  to  such  Dependants,  where  Death  has  resulted  from 
an  Injury  to  the  Workman,  and  the  Settlement  of  qnesUons  as 
to  who  are  Dependants,  and  the  Apportionment  and  Application 
of  snoh  Compensation. 

In  the  County  Coart  of  ,  holden  at 

No.  of  Plaint 

In  the  matter  of  the  Workmen's  Compensation  Act,  1897. 

No.  of  Matter 

In  the  matter  of  an  Arbitration  between 
E.  F. 

of  (address) 
(descriptwn) Applicant, 

and 
C.  D.  &  Co.,  Limited, 
of  (address) 
(description) 

and 
G.B. 

of  (address) 

(description) Respondents. 

[(ir  as  the  case  may  he  ;  see  Rule  4]. 

An  arbitration  nnder  the  Workmen's    Compensation  Act,    1897,    is 
hereby  requested  between  E.  F.  ,  the  legal  personal  representatiye 

of  A.  ^,  ,  deceased,  acting  on  behalf  of  the  dependants  of  the  said 

A.  B.  \or  between  E.  F.  ,  a  dependant  of  A.  B.  ^ 

deceased]  and  C.  D.  &  Co.,  Limited,  ,  and  G.  B.  ,  who  claims 

to  be  a  dependant  of  the  said  A.  B.  , 

[or  as  the  ease  may  he  ;  see  Rule  4] 
with  respect  to  the  compensation  payable  to  the  dependants  of  the  said 
A.  B.  nnder  the  said  Act,  in  respect  of  the  injury  caused  to  the  said 

dependants  by  the  death  of  the  said  A.  B.  ,  which  resulted  from 

injury  caused  to  the  said  A.  B.  by  accident  arising  out  of  and  in  the 

course  of  his  employment,  and  the  settlement  of  questions  as  to  who  are 
dependants,  and  the  apportionment  and  application  of  such  compensation. 

Particulars  are  hereto  appended  [or  annexed]. 
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Particulabs. 

1.  Name  and  late  address  of  deceased  workman. 

2.  Name,  place  of  bosiness,  and  natare  of  business  of  respondents 
from  whom  compensation  is  claimed. 

3.  Natare  of  emplojrment  of  deceased  workman  at  time  of 
accident,  and  whether  employed  ander  respondents  or  nnder  con- 
tractors with  them.  \If  employed  under  eontraetors  who  are  not 
respondeTitSf  name  ana  place  of  buHn^u  of  contractors  to  be  stated  J] 

4.  Date  and  place  of  accident,  nature  of  work  on  which  deceased 
workman  was  men  engaged,  and  natare  of  accident,  and  cause  of 
injury. 

6.  Nature  of  injury  to  deceased  workman,  and  date  of  death. 

6.  Earnings  of  the  deceased  workman  during  the  three  years  next 
preceding  the  injury,  if  he  was  so  long  in  the  emplojrment  of  the 
«ame  employer,  and  if  he  was  not  so  long  in  that  employment, 
particulars  of  his  average  weekly  earnings  during  the  period  of  his 
actual  employment  under  the  said  employer. 

7.  Amount  of  weekly  payments  (if  any)  made  to  the  deceased 
workman  under  the  Act. 

8.  Amount  of  fine  (if  any)  under  any  enactment  relating  to  mines 
or  factories  applied  for  benefit  of  deceased  workman  or  his  dependants. 

9.  Name  and  address  of  applicant  for  arbitration. 

10.  Character  in  which  applicant  applies  for  arbitration,  t.«., 
whether  as  legal  personal  representatiye  of  deceased  workman  or  as 
a  dependant,  and  if  as  a  dependant,  particulars  showing  how  he  is  so. 

11.  Particulars  as  to  the  dependants  of  the  deceased  workman  by 
whom  or  on  whose  behalf  the  application  is  made,  giving  their 
names  and  addresses,  and  descriptions  and  occupations  (if  any),  and 
if  infants,  their  respective  ages,  and  stating  whether  they  were 
wholly  or  partially  dependent  on  the  earnings  of  the  deceased 
workman  at  the  time  of  his  death. 

12.  Particulars  as  to  any  persons  claiming  to  be  dependants,  but 
as  to  whose  claim  a  question  arises,  and  who  are  therefore  made 
respondents,  with  their  names,  addresses,  and  descriptions  and 
occupations  (if  any). 

13.  Particulars  of  amount  claimed  as  compensation,  and  of  the 
manner  in  which  the  applicant  claims  to  have  such  amount  appor- 
tioned and  applied. 

14.  Date  of  service  of  statutory  notice  of  accident  on  respondents 
from  whom  compensation  is  claimed,  and  whether  given  before 
deceased  workman  voluntarily  left  the  employment  in  which  he  was 
injured.     [A  copy  of  the  notice  to  he  annexed."} 

15.  If  notice  not  served,  reason  for  omission  to  serve  same. 

The  names  and  addresses  of  the  applicant  and  his  solicitor  are  : 
Of  the  Applicant, 
Of  his  Solicitor, 

The  names  and  addresses  of  the  respondents  to  be  served  with  this 
application  are  : 
C.  D.  &  Co.,  Limited. 
6.  B., 

Dated  this  day  of 

(Signed)  Applicant 

[Or, 

Applicant's  Solicitor.] 
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Form  3. 

Application  for  Arbitration  as  to  who  are  Dependants,  or  as  to  the 
Amount  payable  to  each  Dependant,  where  the  total  amount  Payable 
as  Compensation  to  the  Dependants  of  a  Deceased  Workman  has 
been  agreed  or  ascertained. 

In  the  County  Conrt  of  ,  holden  at 

No,  of  Plaint 

In  the  matter  of  the  Workmen*8  Compensation  Act,  1897. 

No.  of  Matter 

In  the  matter  of  an  Arbitration  between 
E.F. 

of  (^address) 

(descrij)tiort) Applicant, 

and 
CD.  &  Co.,  Limited, 
of  (address) 

(deacHptiaft) 
and 
G.H., 

of  (address') 
(description) 
J.iv., 

of  (address) 

(description) 
and 
L.M., 

of  (address) 

(description) Respondents. 

\pr  as  the  ease  inay  he  ;  see  Rvle  5]. 

An  arbitration  under  the  Workmen^s  Compensation  Act,  1897,  is  hereby 

requested  between  £.  F.  ,  the  legal  personal  representative  of  A.B. 

,  deceased  (acting  on  behalf  of  N.O.,  P.R.,  etc.,  ,  dependants 

of  the  said  A.B.,  ),  and  CD.  &  Co.,  Limited,  and  G.H.,  J.K.,  and 

L.M,,  ,  who  are  or  claim  to  be  dependants  of  the  said  A.B.) 

\pr  as  the  case  niay  be;  see  Rule  fi]. 

to  settle  questions  as  to  wbo  are  dependants  of  the  said  A.B.,  and  as 

to  the  ap)K)rtionment  and  application  of  the  agreed  [or  ascertained] 
amount  oi  compensation  payable  to  the  dependants  of  the  said  A.B.  , 

under  the  said  Act  in  respect  of  the  injury  caused  to  the  said  dependants 
by  the  death  of  the  said  A.B.  ,  which  resulted  from  injury  caused  to 

the  said  A.B.  by  accident  arising  out  of  and  in  the  course  of  his 

employment. 

Particulars  are  hereto  appended  [or  annexed]. 

Pabticulabs. 

1.  Name  and  late  address  of  deceased  workman. 

2.  Name  and  place  of  business  of  employers  by  whom  compensa- 
tion has  been  paid  or  is  payable. 

3.  Date  of  accident  to  deceased  workman,  and  date  of  death. 
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PABTIG1TLAB8— ^(m^'wv^. 

4.  Agreed  or  ascertained  amoant  of  compensation  to  be  paid  tu 
dependants  of  deceased  workman. 

o.  ParticnlaiB  as  to  whether  the  compensation  money  is  still 
payable  by  the  employers  or  has  been  paid  by  them,  and  if  so,  to 
whom,  and  in  whose  hands  it  now  is. 

6.  Character  in  which  the  applicant  applies  for  arbitration,  i.e., 
whether  as  legal  personal  representative  of  dec&\«ed  workman  or  as 
a  dependant,  and  if  as  a  dependant,  particulars  showing  how  he  is  so. 

7.  Particulars  as  to  the  dependants  or  persons  claiming  to  be  depen- 
dants by  whom  or  on  whose  behalf  the  application  is  made,  giving 
their  names  and  addresses,  and  descriptions  and  occupations  (if 
any),  and  if  infants,  their  respective  ages,  and  stating  whether  they 
were  or  claim  to  have  been  wholly  or  partially  dependent  on  the 
earnings  of  the  dec^ised  workman  at  the  time  of  his  death. 

8.  The  l.ke  particulars  as  to  any  dependants  who  are  made 
respondents. 

[Note. — J^  there  U  a  Legal  Pergonal  Repretcntative,  and  h-t  is 
not  the  Applicant  Tie  mutt  he  made  a  Respondent.] 

9.  Particulars  as  to  any  persons  claiming  to  be  dependants,  but 
as  to  whose  claim  a  question  arises,  and  who  are  therefore  mnde 
respondents,  with  their  names,  addresses,  descriptions,  and 
occupations  (if  any). 

10.  Particulars  of  the  manner  in  which  the  applicant  claims  to 
haye  the  amount  of  compensation  apportioned  and  applied. 


The  names  and  addresses  of  the  applicant  and  his  solicitor  are  : 

Of  the  Applicant, 
Of  his  Solicitor, 

The  names  and  addresses  of  the  respondents  to  be  served  with  this 
application  are  : 

CD.  &  Co.,  Limited. 

G.H. 

I.K. 

L3£« 

[or  as  the  case  may  he"}. 

Dated  this  day  of 

(Signed) 

Applicant. 

[Or, 

Applicant's  Solicitor.] 
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Form  4. 

Application  for  Arbitration  by  Legal  Personal  Bepreeentative  of 
Deceased  Workman  with  respect  to  the  Compensation  payable  in 
respect  of  Expenses  of  Medical  Attendance  and  Burial,  or  by 
Person  to  whom  such  Expenses  are  dne, -where  Deceased  leayea 
no  Dependants. 

In  the  Coanty  Court  of  holden  at 

No.  of  Plaint 
In  the  matter  of  the  Workmen's  Compensation  Act,  1897. 

No.  of  Matter 
In  the  matter  of  an  Arbitration  between 
E.F., 

of  (addretf) 

(detcnptio7i) •    Applicant, 

and 
CD.  k  Co.,  Limited, 
of  (addrets) 

(deserijftimC) 
and 
G.H., 

of  (addre9$) 

(descriptftni) Respondents. 

An  arbitration  under  the  Workmen's  Compensation  Act.  1897,  is  hereby 
reqaested  between  E.  F.  and  CD.  &  Co.,  Limited,  ,  and  G.H. 

,  ae  to  the  compensation  payable  under  the  said  Act  in  respect  of  the 
reasonable  expenses  of  medical  attendance  on  and  the  bnrial  of  A.B.  , 

deceased,  whose  death  resulted  from  injury  caused  to  the  said  A.B.  , 

by  accident  arising  out  of  and  in  the  course  of  his  employment,  and  the 
apportionment  and  application  of  such  amount. 

Particulars  are  hereto  appended  [or  annexed]. 

Partigulabs. 

1.  Name  and  late  address  of  deceased  workman. 

2.  Name,  place  of  business,  and  nature  of  business  of  respondents 
from  whom  compensation  is  claimed. 

3.  Nature  of  employment  of  deceased  workman  at  time  of 
accident,  and  whether  employed  under  respondents  or  under  con- 
tractors with  them.  [1/  employed  under  contractors  who  are  fwt 
respondents^  name  ana  place  ofbusifiess  of  contractors  to  be  stated.^ 

I.  Date  and  place  of  accident,  nature  of  work  on  which  deceased 
workman  was  then  engaged,  and  nature  of  accident,  and  cause  of 
injury. 

5.  Nature  of  Injury  to  deceased  workman,  and  date  of  death. 

6.  Name  and  address  of  applicant  for  arbitration. 

7.  Character  in  which  applicant  applies  for  arbitration,  i.e.j 
whether  as  legal  personal  representative  of  deceased  workman,  or  as 
a  person  to  whom  expenses  in  respect  of  which  compensation  is 
payable  are  dne ;  and  if  the  latter,  particulars  must  be  g^ven  of  the 
circumstances  under  which  the  expenses  are  claimed  to  be  due  to 
the  applicant. 

8.  Particulars  as  to  any  other  persons  who  claim  that  expenses  in 
respect  of  which  compensation  is  payable  are  due  to  them,  and  who 
are  therefore  made  respondents,  with  their  names  and  addresses. 

9.  Particulars  of  amount  claimed  as  compensation,  and  of  the 
manner  in  which  the  applicant  desires  such  amount  to  be  apportioned 
and  applied. 
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Pabtigulabs — continued, 

10.  Date  of  sernce  of  statutory  notice  of  accident  on  respondents 
from  whom  compensation  is  claimed,  and  whether  given  before 
deceased  workman  Tolnntarily  left  the  employment  in  which  he  was 
injured.     [^4,  copy  of  the  notice  to  he  annexed.'] 

11.  If  notice  not  served,  reason  for  omission  to  serve  same. 

The  names  and  addresses  of  the  applicant  and  his  solicitor  are : 
Of  the  Applicant, 
Of  bis  Solicitor, 
The  names  and  addresses  of  the  respondents  to  be  served  with  this 
application  are : 

CD.  &  Co.,  Limited. 
G.H. 
Dated  this  day  of 

(Signed)  .  Applicant 

{Or, 

Applicant's  Solicitor.] 


PORM  5. 

Application  for  Arbitration  with  respect  to  the  Seviev,  Tennination, 
Diminution,  Increase,  or  Redemption  of  a  Weekly  Payment. 

In  the  Connty  Coart  of  holden  at 

No.  of  Plaint 
In  the  matter  of  the  Workmen's  Compensation  Act,  1897. 

No.  of  Matter 
In  the  matter  of  an  Arbitration  between 
CD.  &  Co.  Limited, 
of  (addreu) 

(description) Applicants, 

and 
A.B., 

of  (address) 

(description) Respondent. 

[or  as  the  case  nmy  be;  see  Act,  Sched.  1,  pars,  12,  IS.] 

An  arbitration  nnder  the  Workmen's  Compensation  Act,  1897,  is  hereby 
requested  between  CD.  &  Co.,  Limited,  and  A.B. 

[or  as  the  case  may  be  ;  see  Act,  Sched.  1,  pars  12, 13.] 
with  respect  to  the  review  and  termination  [or  diminution,  increase,  or 
redemption,  as  the  ease  may  be"]  of  the  weekly  payment  jMiyable  to  the 
said  A.B.  under  the  said  Act  in  respect  of  personal  injury  caused  to 

the  said  A.B.  by  accident  arising  out  of  and  in  the  course  of  hia 

^mplojrment 

Particulars  are  hereto  appended  [or  annexed]. 

Pabticulabs. 

1.  Name  and  address  of  injured  workman. 

2.  Name  and  place  of  business  of  employers  by  whom  compensation 
is  payable. 

3.  Date  and  nature  of  accident. 
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Fabticulabs — continued, 

4.  Date  of  agreement,  decision,  award,  or  certificatt:  fixing  weekly- 
payment,  amount  of  such  payment,  and  date  from  which  it 
commenced. 

5.  Relief  sought  by  applicant,  whether  termination,  diminution, 
increase,  or  redemption. 

6.  Grounds  on  which  termination,  diminution,  or  increase  is 
claimed. 

The  names  and  addresses  of  the  applicants  and  their  solicitor  are : — 

Of  the  Applicants, 

Of  their  Solicitor, 
The  name  and  address  of  the  respondent  to  be  served  with  this  application 
are : — 

Dated  this  day  of 

(Signed),  , 

Applicants. 
iOr, 

Applicants*  Solicitor.] 


POBM  6. 

Notioe  to  Applicant  of  Day  npon  which  Arbitration  will  be 

proceeded  with. 

\_Heading  an  in  Request  for  Arhitrati4)n,'\ 

Take  Notice  that  the  judge  of  this  Court  [or  Mr.  the  arbitrator 

appointed  by  the  judge  of  this  Court]  will  proceed  with  the  arbitration  in 
this  matter  at  on  the  day  of  at  the  hour  of 

o'clock  in  the  noon. 

Dated  this  day  of 

To  Registrar  of  the  Court. 

Of 


FOBM  7. 

Notioe  to  Bespondent  of  Day  upon  which  Arbitration  will  be 

proceeded  with. 

[^Heading  as  in  Request  for  Arbitration,'] 

Take  Notice  that  the  judge  of  this  Court  [or  Mr.  the  arbitrator 

appointed  by  the  judge  of  this  Court]  will  proceed  with  the  arbitration 
applied  for  in  the  request  and  particular:!*,  a  sealed  copy  of  which  is  served 
herewith  at  on  the  day  of  at  the  hour  of 

o*clock  in  the  noon  :  and  that  if  you  do  not  attend  either  in  person 

or  by  your  solicitor  at  the  time  and  place  above  mentioned  such  order  will 
be  made  and  proceedings  taken  as  the  judge  [or  arbitrator]  may  think  just 
and  expedient. 

Ajnd  further  take  notice  that  if  you  wish  to  disclaim  any  interest  in  the 
subject  matter  of  the  arbitration,  or  consider  that  the  applicant's  particulars 
are  in  any  respect  inaccurate  or  incomplete,  or  desire  to  bring  any  fact  or 
document  to  tne  notice  of  tl^  ludge  [o^r  arbitrator],  or  intend  to  rely  on 
any  fact,  or  to  deny  (wholly  o*  nirtially)  your  liability  to  pay  compensation 
under  the  Act,  you  must  Qi  P'*jj  me  ^^  answer,  stating  your  name  and 
address  and  the  name  an<i  ^  ^^  \.  of  yo^^  solicitor  (if  any),  and  stating 
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that  yoa  disclaim  any  interest  in  the  subject  matter  of  the  arbitration,  or 
stating  in  what  respect  the  applicant's  particulars  are  inaccurate  or  incom- 
plete, or  stating  concisely  any  fact  or  document  which  yon  desire  to 
bring  to  the  notice  of  the  judge  [or  arbitrator],  or  on  which  yon  intend 
to  rely,  or  the  grounds  on  and  extent  to  which  you  deny  liability  to  pay 
compensation. 

Such  answer,  together  with  a  copy  thereof  for  the  judge  [in-  arbitrator], 
and  a  copy  for  the  applicant  and  for  each  of  the  other  respondents,  must  be 
filed  with  me  ten*  clear  days  at  least  before  the  day  of 

If  no  answer  is  filed,  and  subject  to  such  answer,  if  any,  the  applicant*^ 
particulars  and  your  liability  to  pay  compensation  will  be  taken  to  be 
admitted. 

Dated  this  day  of 

To 

Of  Registrar  of  the  Court 


Form  8. 
Aniwir  by  Baspondentt. 

\_IIeading  as  in  Request  for  Arbitration.'] 

Take  Notice— 

That  the  respondent,  6.  H.,  disclaims  any  interest  in  the  subject- 

matter  of  the  above  arbitration. 

Or, 

That  the  res^ndents,  C.  D.  &;  Co.,  Limited,  state  that  the  applicant's 
particulars  filed  in  this  matter  are  inaccurate  or  incomplete  in  the  following 
particulars : — 

Or, 

That  the  respondents,  C.  D.  k  Co.,  Limited,  desire  to  bring  to  the 

notice  of  the  judge  \or  arbitrator]  the  following  facts  : — 

That  the  applicant,  A.  B.,  refuses  to  submit  himself  to  medical  examina- 
tion as  required  by  the  respondents,  C.  D.  &  Co.,  Limited,  in  accordance 
with  paragraph  3  of  the  1st  Schedule  to  the  said  Act  [or  obstructa 
the  medical  examination  required  by  the  respondents,  C.  D.  &  Co., 
Limited,  in  accordance  with  paragraph  3  of  the  1st  Schedule  to  the 

said  Act] 

(f)r  at  the  cate  niay  he) 
Or, 

That  the  respondents,  C.  D.  &  Co ,  Limited,  intend  at  the  hearing  of  the 
arbitration  to  give  in  evidence  and  rely  on  the  following  facts  : 

That  no  notice  of  the  alleged  accident  was  given  to  the  respondents  as 
required  by  section  2  of  the  said  Act ; 

That  the  claim  for  compensation  with  respect  to  the  alleged  accident 
was  not  made  within  six  months  from  the  occurrence  of  the  accident  \or 
in  case  of  death,  within  six  months  of  the  death  of  the  said  A.  B.] 

That  a  scheme  of  compensation  [benefit  or  insurance!  for  the  workmen 
of  the  respondents,  C.  1>.  &  Co.,  Limited,  in  employment  as 

has  been  duly  certified  by  the  liegistrar  of  Friendly  Societies,  and  such 
certificate  has  not  been  revoked,  and  the  said  C.  D.  &  Co.,  Limited, 
contracted  with  the  said  A.  B.  by  a  contract  which  was  in  force  at 

the  date  of  the  alleged  accident  that  the  provisions  of  the  said  scheme 
should  be  substituted  for  the  provisions  of  the  above-mentioned  Act,  and 
the  said  C.  D.  k,  Co.,  Limited,  are  consequently  liable  only  in 

accordance  with  the  said  scheme : 

•  See  Rules  of  1900. 
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Or, 

That  the  respondents,  C.  D.  &  Co.,  Limited,  deny  their  liability  to 

pay  compensation  ander  the  above-mentioned  Act  in  respect  of  the  injury 
to  A.  B.  mentioned  in  the  applicant's  particulars,  and  that  the 

grounds  on  which  they  deny  their  liability  are  : — 

That  the  employment  of  the  said  A.  B.  was  not  an  employment 

to  which  the  said  Act  applies  ;  or, 

That  the  injury  to  the  said  A.  B.  was  not  caused  by  accident 

arising  out  of  and  in  the  course  of  his  employment ;  or. 

That  the  injury  to  the  said  A.  B.  is  attributable  to  the  serious 

and  wilful  misconduct  of  the  said  A.  B.  . 

That  at  the  time  of  the  alleged  accident  the  said  A.  B.  was  not 

immediately  employed  by  the  respondents,  C.  D.  &  Co.,  Limited,  but 

was  employed  by  of  ,  a  contractor  with  the  said  C.  D.  &  Co., 

Limited,  in  the  execution  by  the  said  of  work  which  was 

merely  ancillary  [or  incidental]  to,  and  was  no  part  of  or  process  in  the 
trade  or  business  carried  on  by  the  said  C.  D.  &  Co.,  Limited. 

(or  as  tJie  case  vmy  he) 

And  further  take  notice,  that  the   names  and  addresses  of  the  said 
respondents  and  their  solicitors  are 
of  the  Respondents, 

C.  D.  &  Co.,  Limited, 
of  their  Solicitors, 

Dated  this  day  of 

(Signed) 

Solicitors  for  the  Respondents, 
To  the  Registrar  of  the  Court,  and  C.  D.  &  Co.,  Limited. 

To  the  Applicant,  A.  B.,  and 
To  the  Respondents 

(if  any,  ftamifig  them'). 


Form  9. 

Notice  by  Respondent  Admitting  Liability,  and  Submitting  to  an  Award 
for  Payment  of  a  Weekly  Sum,  or  Paying  Money  into  Conrt. 

[Heading  as  in  Bequest  for  Arhitraticn.'] 

Take  Notice— 

That  the  respondents,  C.  D.  &  Co.,  Limited,  admit  their  liability 

to  pay  compensation  in  the  above-mentioned  matter. 

And  they  hereby  .submit  to  an  award  for   payment  by  thorn  to  the 
applicant,  A.  B.,         of  the  weekly  sum  of  such  weekly  payment 

to  commence  as  from  the  day  of  and  to    continue  during 

the  total  or  partial  incapacity  of  the  said  A.  B.  for  work,  or  until 

the  same  shall  be  ended,  diminished,  increased,  or  redeemed  in  accordance 
with  the  provisions  of  the  above-mentioned  Act. 

And  for  payment  by  them  to  the  said  A.B.  forthwith  after  the 

award  of  the  amount  of  such  weekly  payments  calculated  from  the 
day  of  until  the  first  Saturday  [or  other  usual  pay  day]  after  the 

date  of  the  award,  and  for  the  payment  thereafter  of  the  said  sum  of 
to  the  said  A.  B.  on  Saturday  [or  otiier  utual  pay  day]  in  every 

week. 
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[  Or^  And  the  said  CD.  &  Co.,  Limited,  herewith  pay  into  Coart 

the  sam  of  £  in  satisfaction  of  such  liability. 

Dated  this  day  of 

(Signed) 

Solicitors  for  the  Respondents, 
To  the  Registrar  of  the  Court,  and  CD.  &  Co.,  Limited. 

To  the  Applicant,  A.B.,  and 
To  the  Respondents 

(if  any f  naming  theni), 

FOBM  10. 

Notice  of  Filing  of  Submiuion  to  an  Award. 

[^Titleasin  Request  for  Arbitration,'] 
Taks  Notice^ 

That  the  respondents,  CD.  &  Co.,  Limited,  have  this  day  filed 

with  me  a  notice  (copy  of  which  is  sent  herewith)  that  they  admit  their 
liability  to  pay  compensation  in  the  aboTe>mentioned  matter,  and  submit 
to  an  award  for  payment  by  them  to  you  of  the  weekly  sum  of 

If  you  elect  to  accept  such  weekly  sum  in  satis&ction  of  your  claim, 
you  must  send  to  the  registrar  of  this  Court,  and  to  the  said  C.D.  &  Co., 
Limited,  a  written  notice  forthwith  by  post,  or  lea^e  such  notice  at 

the  office  of  the  registrar,  and  at  the  residence  or  place  of  business  of  the 
said  C.D.  &  Co.,  Limited. 

If  you  send  such  notice,  the  judge  of  this  Court  will,  on  application  made 
to  him,  make  an  award  directing  payment  of  such  weekly  sum  to  you,  and 
you  will  be  liable  to  no  further  costs. 

In  default  of  such  notice,  the  arbitration  will  be  proceeded  with  ;  and 
if  no  greater  weekly  payment  is  awarded  to  you,  you  will  be  liable  to  be 
ordered  to  pay  the  costs  incurred  by  the  respondents  subsequent  to  the 
receipt  by  you  of  this  notice. 

Dated  this  day  of  • 

Registrar  of  the 

To  the  Applicant,  A.  B.  Court 

FOBH  II. 

'  Notice  of  Payment  into  Ck>nrt. 
{Title  at  in  Requettfor  Arhitratiim,'] 
Take  Notice— 

That  the  respondents,  CD.  &  Co.,  Limited,  *  have  this  day  filed 
with  me  a  notice  that  they  admit  their  liability  to  pi^  compensation  in  the 
above-mentioned  matter,  and  they  have  paid  into  Court  the  sum  of 
£  in  satisfaction  of  such  liability. 

If  you  are  willing  to  accept  the  sum  so  paid  into  Court  in  satisfaction  of 
the  compensation  payable  in  the  above-mentioned  matter,  you  must  send 
to  the  registrar  of  this  Court,  and  to  the  said  CD.  ^  Co.,  Limited, 
and  to  the  other  respondents  [or,  where  thi4  notice  is  sent  to  a  respondent, 
to  the  applicant  and  the  other  respondents],  a  written  notice  forthwith  by 
post,  or  leave  such  notice  at  the  office  of  the  registrar,  and  at  the  residence 
or  place  of  business  of  the  said  CD.  &  Co.,  Limited,  and  at  the 

residence  or  place  of  business  of  each  of  the  other  respondents  [or  of 
the  applicant  and  each  of  the  other  respondents]. 

If  you  and  all  the  other  respondents  for.  If  yon  and  the  applicant 
and  all  the  other  respondents]  send  sucn  notice,  and  agree  as  to  the 
apportionment  and  application  of  the  said  sum  of  £  ,  the  judge 

of  this  Court  will,  on  application  made  to  him,  make  an  award  for  such 
apportionment  and  application,  and  you  will  be  liable  to  no  further  costs. 
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If  jon  and  all  the  other  respondents  [/>r,  If  yon  and  the  applicant  and 
all  the  other  respondents]  send  such  notice,  but  do  not  agree  as  to  the 
apportionment  and  application  of  the  said  sum  of  £  ,  the  arbitration 

will  be  proceeded  with  as  betvteen  you  and  such  other  respondents  [t^r,  as 
between  the  applicant  and  yoarself  and  snch  other  respondents]. 

In  default  of  snch  notice  being  sent  by  you  and  all  the  other  respondents 
[or,  by  the  applicant  and  yourself  and  all  the  other  respondents],  the 
arbitration  will  be  proceeded  with :  and  if  no  greater  amount  than  the 
said  sum  of  £  is  awarded  as  compensation,  the  parties  who  do  not 

send  such  notice  will  be  liable  to  be  ordered  to  pay  the  costs  incurred 
by  the  respondents,  CD.  k,  Co.,  Limited,  subsequent  to  the  receipt 

by  such  parties  of  this  notice,  and  also  any  costs  incurred  subsequent  to  tbe- 
receipt  of  this  notice  by  any  parties  who  send  notice  of  their  willingness 
to  accept,  the  said  sum  of  £  in  satisfaction  of  the  compensation 

payable  in  theiabore-mentioned  matter. 

Dated  this  day  of  •  Registrar  of  the 

To  the  Applicant  A.B.,  Court. 

[<w,  To  the  Respondent  G.H.] 
(ar  lu  the  case  may  be"). 


FOBM  12. 

NoUoe  of  Acceptance  of  Weekly  Sum  offered,  or  of  WilliogneM  to 

accept  Sum  paid  into  Court 

[^Heading  as  in  Bequest  far  Arbitration,'} 
Take  Notice— 

That  the  applicant,  A.B.  accepts  the  weekly  sum  offered  by  the 

respondents,  CD.  &  Co.,  Limited,  in  satisfaction  of  his  claim  in  the 

above-mentioned  matter  [or,  that  the  applicant  E.F.  [or,  the  respondent 
6.H.]  is  willing  to  accept  the  sum  of  £  paid  into  Court  by  the 

respondents.  CD.  &  Co.,  Limited,  in  satisfaction  of  the  compensation 

payable  in  Uie  above-mentioned  matter.] 

But  the  applicant  [or  the  said  respondent.  G.H.  ]  will  apply- 

to  the  judg^  to  include  in  his  award  an  order  directing  the  said  respondents, 
CD.  &  Co.,  Limited,  to  pay  the  costs  properly  incurred  by  the 

applicant  [or  the  said  responaent  G.H.  ]  before  the  receipt 

of  notice  of  the  offer  of  the  said  weekly  sum  [or  of  notice  of  payment  of 
the  said  sum  of  £  into  Court.] 

Dated  this  day  of  .  (Signed)  ,  Applicant, 

or 

To  the  Registrar  of  the  Court,  and  Respondent. 

To  the  Respondents,  CD.  k  Co.,  Limited,  and 

To  the  Applicant,  A.B.,  and 

To  the  Respondents  (naming  them"). 


FoRii  13. 
Notice  by  Respondent  to  Third  Parties. 

[Heading  as  in  Request  for  Arbitration,} 

To  Mr.  ,  of  (address  and  description). 

Take  Notice— That  A.B.  of,  etc.,  ,  has  filed  a  request  for 

arbitration  (a  copy  whereof  is  hereto  annexed)  as  to  the  amount  of  com- 
pensation payable  by  the  respondents,  CD.  &  Co.,  Limited,  to  the 
said  A.B.  under  the  said  Act  in  respect  of  personal  injury  caused  to 
the  said  A.B.  by  accident  arising  out  of  and  in  the  course  of  his 
employment. 
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The  refipondents,  CD.  &  Co.,  Limited,  daim  to  be  iudemnified  by 

yoa  Bgainst  their  liability  to  pay  BQch  compensation,  on  the  g^oand  that  at 
the  time  of  the  injary  in  respect  of  which  compensation  is  claimed  the  said 
A.B.  was  not  immediately  employed  by  me  said  CD.  &  Co.,  Limited, 

but  was  employed  by  yon  in  the  execution  of  work  in  respect  of 
which  the  said  CD.  &  Co.,  Limited,  had  contracted  with  yon  for  the 

execntion  thereof  by  or  nnder  yon,  and  that  yon  would,  independently  of 
section  4  of  the  said  Act,  have  been  liable  to  pay  compensation  in  respect 
of  snch  injury. 

[  Or,  on  the  ground  that  the  injury  for  which  compensation  is  claimed 
was  caused  nnder  circumstances  creating  a  legal  liability  on  your  part  to 
pay  damages  in  respect  thereof] 

(or  as  the  case  may  be). 

And  take  notice,  that  if  you  wish  to  dispute  the  applicant*s  claim  as 
against  the  respondents,  CD.  ^  Co.,  Limited,  you  must  appear  before  the 
judge  [/T  arbitrator]  at  the  time  and  place  mentioned  in  the  notice  a  copy 
of  which  is  hereunto  annexed. 

In  default  of  your  so  appearing  you  will  not  be  entitled  in  any  fntore 
proceedings  between  the  respondents,  CD.  &  Co.,  Limited,  and  your- 

self to  dispute  the  validity  of  the  award  made  in  the  said  arbitration  as  to 
any  matter  which  the  judge  [or  arbitrator]  has  jurisdiction  to  decide  in 
such  arbitration  as  between  the  applicant  and  the  respondents  CD.  &.  Co., 
Limited,  whether  snch  awuxi  is  made  by  consent  or  otherwise. 

Dated  this  day  of 

(Signed)       CD.  &  Co.,  Limited, 
To  By 

Secretary, 
of  or, 

Solicitors  for  the  Respondents, 
CD.  &  Co.,  Limited. 


Form  14. 

Award. 
(L)  In  case  of  Application  by  Workmen. 

lUeading  as  in  Request  for  Arbitration.'] 

Haviug  duly  considered  the  matters  submitted  to  me,  I  do  hereby  make 
my  award  as  follows  : — 

1.  I  order  that  the  respondents,  CD.  k  Co.,  Limited,  do  pay  to  the 
applicant,  A.B.,  the  weekly  sum  of  as  compensation  for  personal 
injury  caused  to  the  said  A.B.  on  the  day  of  ,  by  accident 
arising  out  of  and  in  the  course  of  his  e  jiployment  as  a  workman  employed 
by  the  said  CD.  &  Co.  in  [state  nature  of  employment']  snch  weekly 
payment  to  commence  as  from  the  day  of  ,  and  to  continue 
during  the  total  or  partial  incapacity  of  the  said  A.B.  for  work,  or 
until  the  same  shall  be  ended,  diminished,  increased,  or  redeemed  in 
accordance  with  the  provisions  of  the  above-mentioned  Act. 

2.  And  I  order  that  the  said  CD.  &  Co.  do  forthwith  pay  to  the 
said  A.B.  the  sum  of  £  being  the  amount  of  such  weekly 
payments  calculated  from  the  day  of  until  the  day  of 
[thejirst  Saturday  or  other  usual  pay  day  after  the  date  of  the  award] 
and  do  thereafter  pay  the  said  sum  of  to  the  said  A.B.  'on 
Saturday  (or  other  usual  pay  day)  in  every  week. 

3.  And  I  order  that  the  said  CD.  &  Co.  do  pay  to  the  registrar 
of  this  Court,  for  the  use  of  the  applicant,  his  costs  of  and  incident  to  this 
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arbitration,  Bach  costs,  in  default  of  agreement  between  the  parties  as  to 
the  amount  thereof,  to  be  taxed  by  the  registrar  under  column  of  the 

scales  of  costs  in  use  in  the  County  Courts,  and  to  be  paid  by  the  said 
CD.  &  Co.  to  the  registrar  'within  14  days  from  the  date  of  the 

certificate  of  the  result  of  such  taxation. 

Dated  this  day  of 

,  Judge  [or  Arbitrator]. 


(U.)  In  oaM  of  AppUoation  by  Dependants. 
[Heading  as  in  Request  for  Arhitratum,'] 

Having  duly  considered  the  matters  submitted  to  me,  I  do  hereby  make 
my  award  as  follows  : — 

1.  I  order  that  the  respondents,  CD.  &  Co.,  Limited,  do  pay  the  snm-of 
£  to  the  dependants  of  A.B.,  late  of  ,  deceased,  as  com- 
pensation for  the  injury  resulting  to  such  dependants  from  the  death  of  the 
said  A.B.  ,  whicn  took  place  on  the  day  of  from  injury 
caused  to  the  said  A.B.  on  the  day  of  by  accident  arising 
out  of  and  in  the  course  of  his  employment  as  a  workman  employed  by  the 
said  CD.  &  Co.,  Limited,            in  [state  nature  of  employment  j, 

2.  And  I  declare  that  the  persons  hereinafter  named  are  entitled  to  share 
in  such  compensation  as  dependants  of  the  said  A.B.  ,  that  is  to  say, 

J.B.  the  widow  of  the  said  A.B. 

and  K.B.  an  infant  daughter  of  the  said  A.B. 

3.  And  I  declare  that  the  respondent  G.B.  ,  the  father  of  the  said 
A.B.  ,  is  not  entitled  to  share  in  such  compensation  as  a  dependant 
of  the  said  A.B. 

4.  And  I  order  that  the  said  sum  of  £  be  apportioned  between  the 
said  J.B,  and  E.B.  in  the  proportions  following,  that  is  to 
say : — 

I  apportion  the  sum  of  £  to  or  for  the  benefit  of  the  said  J.B., 

and  tne  sum  of  £  to  or  for  the  benefit  of  the  said  K.B. 

5.  And  I  order  that  the  said  CD.  &  Co.,  Limited,  do  pay  the  said 
sum  of  £  to  the  applicant,  E.F.,  the  legal  personal  representative 
of  the  said  A.B.  [or  if  no  legal  jtersoiMZ  representative,  to  the 
registrar  of  this  Court,]  lor  the  use  of  the  said  J.B.  within  14  days 
from  the  date  of  this  award,  and  that  the  said  CD.  &  Co.,  Limited, 

do  within  the  same  period  pay  the  said  sum  of  £  apportioned  to  or 

for  the  benefit  of  the  said  K.B.  to  the  registrar  of  this  CourL 

6.  And  I  order  that  the  said  last>mentioned  sum  be  invested  by  the 
registrar  in  his  name  in  the  Post  Ofifce  Savings  Bank  for  the  benefit  of 
the  said  K.B.,  and  that  the  interest  arising  from  such  investment  be 
from  time  to  time,  until  further  order,  paid  to  the  said  J.B.  to  be  by 
her  applied  for  the  maintenance,  education,  or  benefit  of  the  said  K.B. 

7.  And  I  order  that  the  said  CD.  &  Co.,  Limited,  do  pay  to  the 
registrar  of  this  Court,  for  the  use  of  the  applicanto,  their  costs  of  and 
incident  to  this  arbitration,  such  costs,  in  default  of  agreement  between  the 
parties  as  to  the  amount  thereof,  to  be  taxed  by  the  registrar  under  column 

of  the  scales  of  costs  in  use  in  the  County  Courts,  and  to  be  paid  by 
the  said  CD.  &  Co.,  Limited,  to  the  registrar  within  14  days  icom 

the  date  of  the  certificate  of  the  result  of  such  taxation. 

[Add  directions  (if  any  given')  as  to  costs  oceaMoned  by  claim  of  person 
claiming  as  a  dependant  whose  claim  is  disallotoed,'] 

Dated  this  day  of 

Judge  [or  Arbitrator]. 

E.I«a  If      N  • 
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(UL)  In  eaie  of  Applieatton  by  Ptnoas  to  whom  Ezpeniof  of  Hedical 

Attondanoo  or  Burial  axo  duo. 

[Heading  as  in  Request  for  Arbitration.'] 

Haying  dal?  considered  the  matters  sabmitted  to  me,  I  do  hereby  make 
my  award  as  follows  : — 

1.  I  order  that  the  respondents,  CD.  jc  Co.,  Limited,  do  pay  the 
«am  of  £10  for  or  towards  the  expenses  of  medical  attendance  on  and 
the  burial  of  A.B.,  late  of  ,  deceased,  who  died  on  the  day 
of  from  injnry  caused  on  the  day  of  by  accident  arising 
ont  of  and  in  the  course  of  the  employment  of  the  said  A.B.  as  a 
workman  employed  by  the  said  CD.  &  Co.,  Limited,  in  [state  nature  of 
employment']. 

2.  And  I  declare  that  the  persons  hereinafter  named  are  entitled  to  share 
in  such  compensation,  that  is  to  say  : 

The  applicant,  E.F.,  ,  in  respect  of  charges  amounting  to  £ 

due  to  him  for  medical  attendance  on  the  said  A.B.  and  the  respon- 

dent, G.H.  ,  in  respect  of  charges  amounting  to  £  due  to  him 

for  the  burial  of  the  mid  A.B. 

3.  And  I  order  that  the  respondents,  CD.  &  Co.,  Limited,  do  pay  the 
said  sum  of  £10  to  the  registrar  of  this  Court  within  14  days  from  the  date 
of  this  award,  and  that  the  said  sum  of  £10  be  apportioned  between  and 
paid  to  the  said  £.F.  and  G.H.  in  proportion  to  the  amounts  due  to  them 
respectiyely  as  aforesaid. 

4.  And  I  order  that  the  said  CD.  &  Co.,  Limited,  do  pay  to  the  registrar 
of  this  Court  for  the  use  of  the  aj^plicant,  E.F.,  and  the  respondent,  G.H., 
their  respective  costs  of  and  incident  to  this  arbitration,  such  costs,  in 
default  of  agreement  between  the  parties  as  to  the  amount  thereof,  to  be 
taxed  by  the  registrar  under  column  of  the  scales  of  costs  in  use  in 
the  County  Courts,  and  to  be  paid  by  the  said  CD.  Si  Co.,  Limited,  to  th ^ 
registrar  within  14  days  from  the  date  of  the  certificate  of  the  result  of 
such  taxation. 

Dated  this  day  of 

,  Judge  [or  Arbitrator]. 

[yifte. — The  above  forms  will  servo  as  guides  for  framing  awards  in 
other  cases  of  arbitration.] 


Form  15. 
Notice  of  Day  npon  which  Special  Case  will  be  heard. 

In  the  County  Court  of  ,  holden  at  • 

[Ue-ading  as  in  Special  Case  J] 

Take  Notice  that  the  judge  of  this  Court  will  hear  the  special  case 
stated  by  Mr.  ,  the  arbitrator  in  the  above-named  matter,  at  a  Court 

to  be  holden  at  ,  on  the  day  of  at  the  hour  of 

in  the  noon  :  and  that  if  yon  do  not  attend  in  person  or  by  your 

solicitor  at  the  place  and  time  above  mentioned,  such  order  will  be  made 
and  proceedings  taken  as  the  judge  may  think  just. 

You  may  obtain  a  copy  of  the  case  upon  application  at  my  office  and 
upon  prepayment  of  the  costs  of  such  copy. 
Dated  this  day  of 

,  Registrar  of  the  Court 

To  [The  Applicant  and  Respondents']. 
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Form  16. 
Form  of  Memorandum  under  Paragraph  8  of  Schedule  XL 

To  the  Registrar  of  the  dounty  Coart  of  ,  holden  at  • 

In  the  matter  of  the  Workmen*8  CompenBation  Act,  1897, 

and 
In  the  matter  of  an  Arbitration  between 

A.B.  of,  etc Applicant 

and 
CD.  &  Co.,  Limited, 

of,  etc Respondents 

lor,  where  the  matter  fuM  been  cl^cided  by  agreement  without  arbitration^ 

In  the  matter  of  an  Agreement  between 
A.B.  of,  etc., 

and 
CD.  &  Co.,  Limited, 

of,  etc.,  .] 

Be  it  remembered,  that  on  the  day  of  personal  injury  was 

•caused  to  the  said  A.B.  of,  etc.,  who  was  a  workman  employed 

by  CD.  &  Co.,  Limited,  of,  etc.,  in  [state  nature  of 

employment]  ,  by  accident  arising  ont  of  and  in  tne  conrse  of  his 

employment : 

And  that  on  the  day  of  the  following  Agreement  was  come 

to  by  and  between  the  said  A.B.  and  the  said  CD.  &.  Co.,  Limited, 

that  is  to  say : 

[or,  And  that  on  the  day  of  the  following  decision  was 

given  by  a 'committee  representative  of  the   said  CD.  &  Co.,  Limited, 
and  their  workmen,  having  power  to  settle  matters  under  the  above- 
mentioned  Act  in  the  case  of  the  said  CD.  &  Co.,  Limited,  and 
their  workmen  ;  that  is  to  say :] 

{or,  And  that  on  the  day  of  the  following  award  was  made 

and  given  by  me,  the  undersigned  ,  being  an  arbitrator  agreed  on 

by  the  said  A.B.  and  the  said  CD.  &  Co.,  Limited  ;  that  is  to  say:  ] 

[Here  set  out  copy  of  agreement,  decision,  or  award."] 
[or,  wJiere  death  resulted  from  tJie  accident — 

Be  it  remembered,  that  on  the  day  of  personal  injury  was 

•caused  to  A.B. .  late  of  deceased,  who  was  a  workman  employed 

by  C.D.  &  Co.,  Limited,  of,  etc.,  in  [state  nature  of  employ- 

Tiient]  by  accident  arising  ont  of  and  in  the  course  of  his  employment,  and 
that  on  the  day  of  the  said  A.B.  died  as  the  result  of  such 

injury : 

And.  that  on  the  day  of  the  following  agreement  was  come 

to  by  and  between  CB.  G.B.  etc.,  the  dependants  of  the  said 

A.B.  wichin  the  meaning  of  the  above-mentioned  Act,  and  the  said 

CD.  &  Co.,  Limited,  that  is  to  say  :] 

[or,  And  that  on  the  day  of  the  following  decision  was  given 

by  a  committee  representative  of  the  said  C.D.  &  Co.,  Limited,  and 

their  workmen,  having  power  to  settle  matters  under  the  above-mentioned 
Act  in  the  case  of  the  said  CD.  &  Co.,  Limited,  and  their  workmen  ; 

that  is  to  say  :] 

[or.  And  that  on  the  day  of  the  following  award  was  made 

and  given  by  me,  the  undersigned,  being  an  arbitrator  agreed  on  by 

CB.  G.B.  ,  etc.,  ,  the  dependants  of  the  said  A.B. 

within  the  meaning  of  the  aboFC-mentioned  Act,  and  the  said  C.D.  &  Co., 
Limited,  ;  that  is  to  say  :] 

[Here  set  out  copy  of  agreement,  decision,  or  award.] 
A  copy  of  the  report  of  Mr.  ,  a  medical  referee  appointed  to 

report  in  the  above-mentioned  matter,  is  hereunto  annexed  \^ad^i  %f  *^f 
The  said  Mr.  attended  the  arbitration  on  the  day  of  ]. 

N  N   2 
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Yoa  are  hereby  requested  to  record  tbis  memorandum,  purBtiant   to 
paragraph  8  of  the  second  schedule  to  the  aboye-mentioned  Act. 
Dated  this  day  of 

FTb  ketigned — 

Til  the  case  of  an  agrefivieiU^  by  the  parties  or  tome  or  one  of  them,  or 
by  their  or  hie  eolieitor  on  their  or  hie  behalf: 

In  the  ease  of  a  decision  by  a  eommUtee^  by  the  chairman  and 
secretary  on  behalf  of  the  committee : 

In  the  case  of  an  atoard^  by  the  arbitrator,'] 

FOBX  17. 
Inqiiixy  ai  to  QeiiiiiiieiiMa  of  M^monffl^^Tin. 

In  the  Connty  Court  of  ,  holden  at 

\^Heading  as  in  Memorandum,'] 

Take  Notice,  that  a  memorandum,  copy  of  which  is  hereto  annexed., 
has  been  sent  to  me  for  registration. 

Such  memorandum,  which  appears  to  affect  you,  is  not  signed  by  youu  r 
on  your  behalf. 

I  have  therefore  to  request  you  to  inform  me  in  due  course  of  post, 
whether  you  admit  the  genuineness  of  the  memorandum,  or  whether  yon 
dispute  it,  and  if  so,  in  what  particulars. 

If  yon  do  not  inform  me  in  due  course  of  poet  that  you  dispute  the 
genuineness  of  the  memorandum,  it  will  be  recorded  without  further  inquiry,, 
and  will  be  enforceable  accordingly. 

If  you  dispute  its  genuinenew,  it  will  not  be  recorded,  except  with 
your  consent  in  writing,  or  by  order  of  the  judge  of  this  Court. 

Dated  this  day  of 

To  •  Registrar  of  the  Court. 

FOBM  18. 
Nofeioo  Diapnting  Momoiaiidiim. 

In  the  County  Court  of  ,  holden  at 

\_Heading  as  in  Memarandum.] 
Take  Notice,  that  the  undersigned  CD.  &  Co.,  of  ete., 

dispute  the  genuineness  of  the  memorandum  sent  to  you  for  registration 
in  the  aboye-mentioned  matter  in  the  following  particulars  :— 

[hire  state  particulars.] 
Dated  this  day  of 

CD.  &  Co.,  Limited, 
by 

Secretary, 
[or, 
To  .  Solicitors  for  CD.  &  Co.,  Limited.] 

The  Registrar. 


Form  19. 
Notice  that  GonuineiiMs  of  Hemorandnm  ia  diapntod 
[Heading  as  in  last  Fomt,] 
Take  Notice,  that  the  genuineness  of  the  memorandum  in  the  aboye- 
mentioned  matter  left  with  [or  sent  to]  me  by  yon  is  disputed  by^  of 
,  a  party  affected  by  such  memorandum,  but  who  has  not  signed  the 
same,  in  the  following  particulars  : 

[  Kere  state  particulars  of  dispute.  ] 
The  memorandum  will  therefore  not  be  recorded,  except  with  the  consent 
in  writing  of  the  said  ,  or  by  order  of  the  judge  of  this  Court. 

Dated  this  day  of  • 

Registrar  of  the  Court. 
To 
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Form  20. 

Notice  of  Application  for  Bagiitration  of  Memonukduin  or  for 

Baetiflcation  of  Begiiter. 

In  the  Connty  Coart  of  ,  holden  at 

[Title  as  in  the  Memorandum,'] 
Take  Notice,  that  I  intend  to  apply  to  the  judge  at  on  the 

day  of  ,  at  the  hoar  of  o*clock  in  the  noon  [in 

ca^e  of  notice  by  solicitor^  on  behalf  of  of         ]  for  an  order  for  the 

registration  of  the  memorandam  sent  to  the  registrar  in  the  aboTe-mentioned 
matter  [ar  for  an  order  for  the  rectification  of  the  memorandam  recorded 
in  tiie  aboTe-mentioned  matter]  by  (jrtate  particulars  of  rectification 
applied/or),  and  for  consequential  directions,  and  for  costs. 

i)ated  this  day  of 

Applicant. 
[0r  Applicant's  Solicitor.] 
To  the  Registrar  of  the  Court 
and  to 

and  to  Messrs 
(his  [or  their]  solicitoni). 

Form  21. 

Notice  of  Application  for  Determination  of  Amount  of  Coits  under 
paragrapb  12  of  Schedule  II.  to  the  Act. 

In  the  County  Court  of  ,  holden  at 

[Title  as  in  Award  or  Memorandum,'] 

Take  Notice,  that  I  intend  to  apply  to  the  judge  at  on 

the  day  of  at  the  hour  of  o'clock  in  the  noon 

to  determine  the  amount  of  costs  to  be  paid  to  me  as  solicitor  [or 
agent]  for  you  A.B.  in  the  above-mentioned  matter ;  and  for 

an  oroer  declaring  that  I  am  entitled  to  a  lien  for  such  amount  on  or  to 
deduct  such  amount  from  the  sum  awarded  as  compensation  to  you  the 
said  A.B.  in  the  above-mentioned  matter,  and  for  conaequential 

dirtetions. 

Dated  this  day  of  • 

Applicant. 

To  the  Registrar  of  the  Court, 
and  to 
A.B. 
of  

Form  22. 

Form  of  Certificate  under  Section  1,  lubHMCtion  4. 

In  the  County  Court  of  ,  holden  at 

No.  of  plaint. 
Between 

A.B., 

of  (address) 

(description') Plaintiff, 

and 
CD.  &  Co.,  Limited, 
of  (address) 
(description) Defendants. 

And  in  the  matter  of  the  Workmen's  Compensation  Act,  1897. 
I  hereby  certify  that  on  the  day  of  the  above-named  plaintiff 

commenced  the  above-named  action  against  the  above-named  defendants 
claiming 

[here  state  claim  of  plaintiff  in  action,"] 
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And  that  on  the  trial  of  the  Baid  action  on  the         dar  of  was  deter- 

mined that  the  injoiy  in  reiipeet  of  which  the  plaintifr  claimed  damajg^en  in 
the  said  action  was  one  for  which  the  defendants  were  not  liable  in  the 
said  action,  bat  that  snch  defendants  would  have  been  liable  to  paj 
compensation  in  respect  of  snch  injury  nnder  the  aboTe-mentioned  Act ; 

And  that  thereupon  the  said  action  was  dismissed,  but  the  Court,  on  the 
request  of  the  plaintiff,  proceeded  to  assess  the  compensation  to  which 
the  defendants  would  have  been  liable  to  pay  nnder  the  said  Act. 

And  that  the  Court  assessed  such  compensation  at  the  sum  of  £ 
and  directed  (state  direcliona  given  at  to  payment  of  compensation^  and 
direetions^  if  any  given,  as  to  costs,  and  as  to  the  deduction  ,troni  the 
compensation  of  any  costs  which  in  the  judgment  of  ih^f  Court  were 
caused  by  the  plaintiff  bringing  the  action  instead  of  proceeding  under 
the  Acf\. 

Datea  this  day  of  .  Registrar  of  the  Court. 


Form  23. 
Ezecmtion  on  Award  or  Hemonadimi  or  Certillcato. 

In  the  County  Conrt  of  ,  holden  at 

\_Titie  as  in  Award,  Memorandum,  or  Certificate.'] 

Whereas  on  the  day  of  an  award  was  made  in  the  above- 

mentioned  matter  by  the  judge  \^or  by  Mr.  ,  an  arbitrator  appointed 

by  the  jndgej  whereby  it  was  ordered  [state  operative  parts  of  award] 
\or  whereas  on  the  day  of  a  memorandam  was  recorded 

in  this  Court  of  an  agreement  [or  decision  or  award]  come  to  [or  given 
or  made]  in  the  at^ve-mentioned  matter,  whereby  it  was  agreed  [or 
ordered]  [state  operative  parts  of  agreement,  decision  or  award] 
[or  whereas  on  the  day  of  a  memorandum  was  recorded  in 

this  Court  of  a  certificate  given  by  the  Coimty  Court  of  ,  holden 

at  to  the  effect  that  [state  operative  parts  of  certificate]  : 

And  whereas  default  has  been  made  in  pajrment  of  the  sum  of  £ 
payable  by  the  said  into  Court  [or  to  the  said  A.B.]  according 

to  the  said  award  [or  memorandum  or  certincate]  ; 

-These  are  therefore  [as  in  ordinary  executions]. 

[This  form  to  be  adapted  to  th^  circumstances  of  th^  case  where 
eweoution  is  ordered  to  issue  under  Rule  H,  paragraph  (e)for  costs.] 


Form  23a. 

Jndgmsnt  Sununoiui  on  Award,  Memonuidiiiii,  or 

Certifloate. 

In  the  County  Court  of  ,  holden  at 

[Title  as  in  Award,  Mem4trandum,  or  Certificate.] 

Whereas  on  the  day  of  an  award  was  made  in  the  above- 

mentioned  matter  by  the  judge  [or  by  Mr.  ,  an  arbitrator  appointed 

by  the  judge],  whereby  it  was  ordered  [state  operative  parts  of  award] 
[or  whereas  on  the  day  of  a  memorandum  was  recorded 

in  this  Court  of  an  agreement  [or  decision  or  award]  come  to  [0r  given  or 
made]  in  the  above-mentioned  matter  whereby  it  wa^  agreed  [or  ordered] 
[state  operative  parts  of  agreement,  decision,  or  atoard]  Tor 

whereas  on  the  day  of  a  memorandum  was  recorded  in  this 

Court  of  a  certificate  given  by  the  County  Court  of  holden  at 

to  the  effect  that  [state  operative  parts  of  certijicate]  : 
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And  whereas  default  bas  been  made  in  payment  of  tbe  sam  of  £ 
payable  by  yon  tbe  above-named  into  Coart  [or  to  the  said  A.B.] 

according  to  the  said  award  [or  roemorandnm  or  certificate]  : 

You  the  said  are  therefore  hereby  summoned  to  appear  personally 

in  this  Conrt.at  [place  toltere  court  holden]  on  the  day  of 

19      ,  at  the  hour  of  in  the  noon,  to  be  examined  on  oath  by 

the  Court  touching  the  means  you  have  or  have  had  since  the  date  of  the 
award  [or  memorandum  or  certificate]  to  pay  the  said  sum,  in  payment  of 
which  yon  have  made  default ;  and  also  to  show  cause  why  you  should  not 
be  committed  to  prison  for  such  default. 

Dated  this  day  of  ,  19    . 

Begistrar. 
£    9,    d. 
Amount  in  payment  of  which  default  has  been  made... 
Cost  of  this  summons       


Total  sum  due 


Note. — TfiUfonn  to  he  adapted  to  the  circuiMtance*  of  the  ease  where 
a  summons  U  issued  under  the  County  Court  Rules^  Order  XXV., 
Rule  146,  against  a  person  alleged  to  he  a  partner  in  or  sole  niemher  of  a 
Jirm,  or  to  he  carrying  on  husiness  in  any  name  other  tJuin  his  own.  If 
an  order  of  commitment  is  made  it  shoula  he  according  to  tJie  Form  57 
in  the  Appendix  to  the  County  Court  Rules,  such  f&rm  heing  adapted  to 
the  case  of  default  in  payment  of  an  amount  due  under  an  aioard, 
memorandum,  or  certificate. 


Form  24. 

Notice  of  Application  to  stay  Proceedinga  in  Arbitration  or  snipend 
weekly  Piiyments,  under  Schedule  L,  paragraph  8,  or  paragrapii  11, 
and  Bule  60. 

[Heading  as  in  Request  for  Arhitration,or  Award,  or  Memorandum  or 
Certificate  [<w  the  ca^e  may  he'],'] 

Take  Notice  that  1  intend  to  apply  to  the  judge  [or  to  Mr.  the 

arbitrator  appointed  in  the  above-mentioned  matter  J  at  on  the 

day  of  at  the  hour  of  o'clock  in  the  noon,  [on 

behalf  of  Messrs.  CD.  &  Co.,  Limited,  of  etc.,  ]  for  an  order  staymg 

tbe  proceedings  in  the  above-mentioned  arbitration  [or  suspending  the 
weekly  payments  awarded  to  you  by  the  above-mentioned  award,  t>r 
memorandum  or  certificate]  on  the  ground  that  you  refuse  to  submit  your- 
self to  medical  examination  as  required  by  me  [or  by  the  said  CD.  &  Co., 
Limited],  in  accordance  with  paragraph  3  [or  paragraph  11]  of  the  first 
schedule  to  the  above-mentioned  Act  [or  that  you  obstruct  the  medical 
examination  required  by  me  [or  by  the  said  CD.  &  Co.,  Limited,]  in 
accordance  with  paragraph  3  [or  paragraph  11]  of  the  first  schedule  to  the 
above-mentioned  Act],  and  for  consequential  directions,  and  for 

costs. 

Dated  this  day  of 

To  A.B.,  of  (Signed)        CD.  &  Co.,  Limited, 

and  to  Messrs.  by  Secretary, 

his  Solicitors.  [or, 

Solicitors  for  CD.  &Co.,  Limited.] 
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FOKM  25. 

AlBdaTit  on  gnmmffliii  againit  Incnrtn  n&dtr  Sactioii  6 

of  tho  Act. 

In  the  County  Coart  of  ,  holden  at 

ITUle  as  in  Awards  Memorandum^  or  Certifieate,'] 

I,  A.B.  of  [(ir  I,  E.F.,  of  solicitor  to  A.B. 

of  ,]  make  oath  and  saj  as  follows : 

1.  On  the  day  of  an  award  was  made  in  the  aboTe- 
mentioned  matter  by  the  jadge  \jfr  by  Mr.  an  arbitrator  appointed  by 
the  jadge]  whereby  it  was  ordered  [^ttate  ope'ratire  parts  of  award'] 

[or  on  the  day  of  a  memorandnm  was  recorded  in  this  Coart 

of  an  agreement  [or  decision,  or  award,  or  certificate]  come  to  [or  given  or 
made]  in  the  aboye- mentioned  matter  whereby  it  was  agreM  [or  deter- 
mined or  ordered]  [state  operative  parts  of  agreement ^  decision^  award, 
or  oertifieate,'] 

2.  The  snm  of  £  [or  a  weekly  payment  of  from  the 

day  of  as  the  case  may  he"]  still  remains  dae  [or  payable]  to  me  [or 

to  the  said  A.B.  ]  from  or  by  the  said  CD.  under  the  said 

award  [or  memorandum  or  certificate.] 

3.  The  said  CD.  is  [or  are  J  entitled  to  the  sum  [or  weekly 
payment]  of  from  of  [itisert  name  and  address  of 
insurers]  in  respect  of  the  amount  due  [or  payable]  to  me  [or  to  the  said 
A.B.            ]  as  aforesaid. 

4.  [Here  state  particulars  skotmng  that  the  employer  has  become  bank^ 
rupt,  or  made  a  composition  or  arrangement  toith  his  creditors,  or,  if  a 
company,  that  the  company  has  commenced  to  be  wound  up  ;  stating,  in 
case  of  an  assignment,  the  names  and  addresses  of  th^  assignees,  or  in  ease 
of  bankruptcy,  the  name  and  address  of  the  oficial  receiver  or  other 
trustee,  or,  in  case  of  liquidation,  the  name  and  address  of  the  provisional 
or  other  liquidator,  so  far  as  known  to  the  deponent,] 

5.  I  [or  the  said  A.B.  ]  claim  [or  claims]  to  have  by  virtue  of  the 
said  Act  a  first  charge  on  the  sum  [or  weekly  payment]  to  which  the  said 
CD.  is  [or  are]  entitled  from  the  said  {insurers)  as  aforesaid,  for 
the  amount  so  due  [or  payable]  to  me  [or  him],  and  claim  [or  claims] 
that  the  said  may  be  ordered  to  pay  the  said  sum,  or  so  much  thereof 
as  may  be  sufficient  to  satisfy  the  amount  so  due  to  me  [or  the  said  A.B. 

]  into  Court,  to  be  invested  or  applied  for  my  [or  his  J  benefit  [or, 
in  the  case  of  a  weekly  payment,  that  the  said  may  be  ordered  to  pay 

the  said' weekly  payment  tome  [or  him]. 
Sworn,  etc 


FOBM  26. 
Snininona  to  Innirezs. 

In  the  County  Court  of  ,  holden  at 

No.  of  plaint. 
[  Title  as  in  Award,  or  Memorandum,  or  Certificate.] 

Insurers. 
[Insert  here  name,  address,  and  description  of  insurers.] 

Whereas  [recite  award,  or  memorandum-,  or  certificate,  as  in  affidavit]. 

And  whereas  the  said  A.B.  has  filed  an  affidavit  in  this  Court, 

stating  that  the  snm  of  £  [or  a  weekly  payment  of      ^     from  the 

day  of  [as  the  case  may  be]  still  remains  due  [or  payable] 
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to  him  from  or  by  the  said  CD.  under  the  said  award  [or  memor- 

andam,  or  certificate  1: 

And  that  the  said  C.IX  is  [or  are]  entitled  to  the  sum  [or  weekly 

parent]  of  from  yon  in  reflpect  of  the  amount  due  or  payable  to  the 

said  A.B.  aa  aforesaid : 

And  that  [Here  repeat  allegations  in  t^ffidavit  as  to  "bankruptcy^ 
'jomposition,  arrangemeTit,  or  minding  upl. 

And  that  the  said  A.B.  claims  by  virtue  of  the  said  Act  to  have  a 

first  charge  on  the  sum  [or  weekly  payment]  to  which  the  said  CD. 
is  [or  arej  so  entitled  from  you  as  aforesaid,  and  claims  that  you  may  be 
ordered  to  pay  the  said  sum,  or  so  mach  thereof  as  may  be  sufficient  to 
-•tatisfy  the  amount  so  dae  to  the  said  A.B.,  into  Court,  to  be  invested  or 
applied  for  his  benefit  [or,  in  the  ease  of  a  weekly  payment,  that  you  may 
be  ordered  to  pay  the  said  weekly  payment  to  him]  : 

You  are  therefore  hereby  summoned  to  appear  at  a  Court  to  be  holden  at 
,  on  the  day  of  ,  at  o'clock  in  the 

noon,  to  show  cause  why  an  order  phould  not  be  made  upon  you  for  the 
payment  into  Court  of  the  sum  to  which  the  said  CD.  is  [or  are] 

entitled  from  you  as  aforesaid  or  so  much  thereof  as  may  be  sufficient  to 
satisfy  the  amount  so  due  to  the  said  A.B.  [or  for  the  payment  by  you  of 
the  said  weekly  payment  to  the  said  A.B.  ]  : 

And  take  notice,  that  from  and  after  the  service  of  this  summons  upon 
you  such  sum  [or  weekly  payment]  is  attached  to  answer  the  sum  [or 
weekly  payment]  payable  to  the  said  A.B.  as  aforesaid,  and  that  if 

you  shall  pay  the  said  sum  [or  weekly  payment]  to  the  said  C.D.  or 

otherwise  dispose  of  the  same  yoii  will  be  liable  to  be  dealt  with  for 
contempt. 

Dated  this  day  of 

To 
[t)ie  Insurers'],  Registrar  of  the  Court 


FoBM  27. 

KotlM  to  Employer  or  his  Assignea,  or  to  OAdal  Becalvor  or  Tmitae  in 
Bankruptcy,  or  Liqaidator,  of  Ibsuo  of  Snnunoni  to  Ininren. 

[  Title  as  in  Summons  to  Insurers."] 

Take  Notice,  that  a  summons,  a  sealed  copy  of  which  is  served  here- 
with, has  been  issued  in  the  above-mentioned  matter,  and  that  the  judge 
[or  registrar]  of  this  Court  has  directed  that  notice  of  the  issue  of  such 
summons  shall  be  given  to  you. 

And  Further  Take  Notice,  that  the  hearing  of  the  said  summons 
will  be  proceeded  with  at  on  the  day  of  at  o'clock 

in  the  noon,  and  that  if  yon  do  not  attend,  either  in  person  or  by  your 

solicitor,  at  the  place  and  time  above-mentioned,  such  order  will  be  made 
and  proceedings  taken  as  the  judge  may  think  fit. 

Dated  this  day  of 

To  Registrar^of  the  Court. 

[  Tlie  Employer  or  his  Assignee,  or  tlie  Official 

Receiver  or  other  Trustee  in  Bankruptcy, 

or  the  Provisional  or  other  Liquidator.] 
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Form  29. 

Oxdtr  acainsi  lamrar^ 

[TUle  a*  in  Summinu.l 

Whereas  [recite  award  or  memorandum  or  certificate,  04  in  affidavit.'] 

And  whereas  the  said  A.B.  haring  filed  an  affidayit  [recite 

affidavit  at  in  9ummon$]  the  said  were  sammoned  to  appear  oefore 

the  Conrt  this  day  and  to  show  canse  why  an  order  shoold  not  be  made  on 
them  for  the  payment  into  Coart  by  them  of  the  snm  to  which  the  said 
CD.  is  [or  are]  entitled  from  them  as  aforesaid,  or  so  much  thereof 

as  might  be  sufficient  to  satisfy  the  amount  so  dne  to  the  said  A.B. 
[or  for  the  payment  by  them  of  the  said  weekly  payment  to  the  said 
A.B.  J. 

Now  the  Mid  having  failed  to  appear  before  the  Conrt  this  day  [or 

havinff  appeared  before  the  Conrt  this  day  and  fiiiled  to  shew  canse  why 
they  should  not  be  ordered  to  make  such  payment  as  aforesaid] 

It  is  ordered  that  the  said  do  within  14  days  from  the  date  of  this 

order  pay  to  the  reRistrar  of  this  Court  the  snm  of  £  to  which  the 

said  CD.  is  [or  are]  entitled  from  them  in  respect  of  the  amount 

dne  to  the  said  A.B.  under  the  said  award  [or  memorandum  or  cer- 

tificate]. 

[Or^  It  is  ordered  that  the  said  do  within  14  days  from  the  date 

of  this  order  pay  to  the  registrar  of  this  Court  for  the  use  of  the  said  A.B. 

the  sum  of  £  ,  being  the  amount  to  which  the  said  CD. 

is  [or  are]  entitled  from  them  in  respect  of  the  weekly  sum  payable  to  the 
said  A.B.  under  the  said  award  [or  memorandum  or  certificaite]  from 

the  day  of  to  the  day  of 

And  that  the  said  do  thereafter  until  farther  order  pay  to  the  said 

A.B.  the  weekly  sum  of  ,  being  the  amount  to  which  the 

said  CD.  is  [or  are]  entitled  from  the  said  in  respect  of 

the  weekly  sum  payable  to  the  said  A.B.  under  the  said  award 

[or  memorandum  or  certificate]. 

Add  Direction*  at  to  Inrettwent  and  Application  of  Money  ordered  to 

he  jmid  into  Court ^  and  at  to  Cottt. 


Form  29. 

Ezeoation  againat  Inaurera. 

In  the  County  Court  of  ,  holden  at 

[Title  at  in  Order  againtt  Inturert.} 

Whereas  on  the  day  of  ,  it  was  ordered  [recite  operative 

partt  of  order  agaimt  inturei't]. 

And  whereas  default  has  been  made  in  payment  of  the  sum  of  £  , 

payable  into  Court  under  the  said  order  [or  payable  to  the  said  A.B. 
under  the  said  order] : 
These  are  therefore,  etc.— (ri*  in  ordinary  executiont). 
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FOBM  30. 

BegiBtmr. 

The  Workmen's  Compennation  Act,  1897. 

Register. 


No.  of 
Matter. 


THle. 


Date  of 
Proceedings. 


Nature. 


In  the  matter  of 
arbitration  be- 
tween A.  B.  of 
etc,  Applicant, 

and 
C.  D.    Sc    Co., 
Llniit6d,of,etc., 
Respondent!. 


2. 


In  the  matter  of 
an  agn'ement 
between  A.  B., 
of  and 

£.  F.   d(   Co., 
Llmited,of,etc. 


Oct.  11, 1898 

Oct.  20, 1898 
Oct.  24, 1898 
Oct.  28,  1898 
Oct.  28,  1898 


Nov.  4,  1898 

Not.  S,  1898 

Nov.  12, 1898 
Nov.  13, 1898 

Nov.  16, 1898 


Nov.  23. 1898 

Dec.  18, 1898 

Dec.  20, 1898 
Jan.  8,  1899 

Jan.  10, 1899 

Jan.  7,  1899 

Jan.  8,  1899 
Jan.  10, 1899 
Jan.  10, 1899 


Jan.  16, 1899 
Jan.  81, 1899 

Feb.  2.  1899 

Feb.  18, 1899 
Mar.  1, 1899 


appointed  an 
report ;    furtlier 


Request  for  arbitration  tiled,  and  cupy 

M;nt  to  judge. 
Appointment  of  Mr.  as  arbitrator. 

Copy  request  (tent  to  arbitrator. 
Day  for  arbitration  fixed . 
Notice  of  dav  fixed  gent  to  applicant,  and 

notice  with  copy  request  bent  to  res^ton- 

denta  by  n-glstered  post. 
Respondents'  answer  filed ;  copies  sent  to 

arbitrator  and  applicant. 
Application  by  applicant  for  discovery; 

onler  made. 
Respondents'  affidavit  file<l. 
Five  subpoenas  issued  on  application  of 

applicant's  tiollcltor. 
Arbitration  held ;  Mr. 

medical    referee    to 

healing  adjourned. 
Report  of  niedlcul  referee  received  and 

fonK'arded  to  arbitrator ;  notice  given 

to  tlie  parties. 
Furtlier  hearing.   Award  made  as  follows 

(enter  minute  of  award). 
Cotits  of  applicant  taxed  at  £ 
£  for  costs  paid  into  Court  by 

respondents. 
£  for  cofts  paid   to  applicant's 

solicitor. 
Memorandum  of  agreement  as  to  com- 
pensation, signed  by  solicitor  of  A.  B., 

left  to  be  refonled. 
Inquiry  as  to  genuineness  sent  by  post  to 

E.F.&  Co.,  Limited. 
Letter  received  from  E.  F.  dc  Co.,  Limited, 

disputing  genuineness. 
Notice    sent   to   A.   B.'s    solicitor,   that 

genuineness    is    disputed,    and    that 

Memorandum   will    not    be    recorded 

without  consent  in  writing  of  E.  F.  ii 

Co.,  Limited,  or  order  of  Judge. 
Application    on   belialf   of   A.   B.,   tliat 

Memorandum  be  recorde<l. 
Application  heanl,  and  order  made  that 

Memorandum  be  recorded  with  altera- 
tions. 
Memorandum  recorded   as   follows   [set 

out  Memorandum]. 
Cost^  of  A.  B.  taxed  and  allowed  at  £ 
Execution  issued  for  costs. 

etc,  etc.,  etc. 


We,  Alfred   Martineau     Henry  J.  Stoiior,  Richard    Harington, 
William  L.  Selfe,  and  WilUatt*  Cecil  Smyly,  being  the  five  judges  of 
County  Courts  appoi   t^d  ^^r  tlie  making  of  Rules  under  section 
hundred  and  nixt^.  }Xl*^  ^f  ^^  County  Courts  Act,  1888,  having 


the 

one  hundred  and  sixty 

made  the 


foregoing  J^  *t>U>  r  Court,  pursuant  to  paragraph 


ten  of 
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the  Second  Schedule  to  the  Workmen's  Compensation  Act,  189  7,  do 
hereby  certify  the  same  under  our  hands,  and  submit  them  to  the 
Lord  Chancellor  accordingly. 

Alfred  MartineaiL 

Henry  J.  SUmor. 

Eichard  Harington. 

Wm,  L.  Selfe. 

William  Cecil  Smyly. 


1  allow  these  Rules, 
The  27th  of  May,  1898. 


HaUbury,  0. 


Amend- 
ment of 
Rale  13  as 
to  time  for 
service  of 
request. 

Amend- 
ment of 
Rule  17  as 
to  time  for 
filing 
answer. 

As  to 

authority  of 
fioUdtor  to 
receive 
co8t«  pay- 
able by- 
ad  verse 
party. 

Amend- 
ment of 
Rule  46  as 
to  applica- 
tions to 
determine 
costs  pay- 
able to 
solicitor  or 
agent. 


THE  WORKMEN'S  COMPENSATION  RULES,  1899. 
Dated  September  Ist,  1899. 

[Note. — These  Rules  are  incorporated  in  General 
Rules,  ante,  pp.  473 — 607.] 

The  following  additional  Rules  shall  have  effect  under 
the  Workmen's  Compensation  Act,  1897. 

They  may  1^  cited  as  the  Workmen's  Compensation 
Rules,  1899,  and  shall  be  read  and  construed  as  if  they 
were  contained  in  the  Workmen's  Compensation  Rules, 
1898  (herein  called  the  Principal  Rules)  ;  and  they  shall 
come  into  operation  on  the  first  day  of  November,  One 
thousand  eight  hundred  and  ninety-nine. 

1.  The  words  "  fifteen  clear  days  "  shall  be  substituted 
for  the  words  '*  ten  clear  days  "  in  paragraph  (1)  of  Rule  13 
of  the  Principal  Rules. 

2.  The  words  "  ten  clear  days  "  shall  be  substituted  for 
the  words  "  five  clear  days  "  in  paragraph  (1)  of  Rule  17 
of  the  Princii>al  Rules. 

3.  The  following  Rule  shall  stand  as  Rule  34a  in  the 
Principal  Rules  : — 

Where  any  party  to  whom  costs  are  awarded  acts  by  a 
solicitor,  sucn  solicitor  shall  have  the  same  authority  to 
take  out  of  court  or  receive  any  sum  paid  into  court  or 
payable  in  respect  of  such  costs  by  the  party  against  whom 
such  costs  are  awarded  as  he  would  have  if  such  costs  were 
awarded  in  an  action. 

4.  Paragraph  (d)  of  Rule  46  of  the  Principal  Rules  is 
hereby  annulled,  and  the  following  paragraphs  shall  stand 
in  lieu  thereof  : — 

(d.)  Such  notice  shall  be  served  on  the  person  for  whom 
the  solicitor  or  agent  acted  in  accordance  with  the 
said  rule,  and  the  provisions  of  the  said  rule  shall 
apply  to  the  proceedings  on  such  application. 

(e,)  On  the  hearing  of  any  application  under  this  rule, 
the  Judge  or  arbitrator  may  award  costs  to  the 
solicitor    or   agent,    and    may  make    an    order 
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declaring  such  solicitor  or  agent  to  be  entitled  to  Appndz* 

recover  such  costs  from  the  person  for  whom  he      

acted,  or  to  be  entitled  to  a  lien  for  such  costs  on 
any  sum  awarded  as  compensation  to  such  person, 
or  to  be  entitled  to  deduct  such  costs  from  any 
such  sum,  or  may  make  such  order  or  give  suca 
directions  as  may  be  just 

(/.)  Any  costs  awarded  to  a  solicitor  or  agent  on  any 
such  application  shall,  in  default  of  agreement 
between  the  parties  as  to  the  amount  of  such 
costs,  be  taxed  according  to  such  one  of  the  scales 
of  costs  applicable  to  actions  in  the  county  court 
as  the  judge  or  arbitrator  shall  direct ;  and  in 
default  of  such  direction  such  costs  shall  be  taxed 
according  to  the  scale  which  would  be  applicable 
if  the  proceeding  had  been  an  action  in  the 
county  couBt ;  and  the  statutory .  provisians  and 
rules  for  the  time  being  in  force  as  to  the  allow, 
ance  and  taxation  of  costs  in  such  actions  shall 
apply  accordingly. 

(g,)  Where  the  subject  matter  of  the  arbitration  is  not  a 
capital  sum,  the  judge  or  arbitrator  shall  deter- 
mine what,  for  the  purpose  of  the  allowance  and 
taxation  of  such  costs,  shall  be  considered  to 
be  the  amount  of  the  subject  matter  of  the 
arbitration. 

6.  The  first  paragraph  of  Rule  47  of  the  Principal  Rules  Amend- 
is  hereby  annulled,  and  the  following  paragraph  shall  JfuJ^ei/ a» 
stand  in  lieu  thereof  :—  to  order 

Where  an  order  is  made  by  the  judge  or  an  arbitrator  jjeciaring 
awarding  costs  to  a  solicitor  or  agent,  and  declaring  such  ^°*  ^^^ 
solicitor  or  agent  to  be  entitled  to  recover  such  costs  from 
the  person  for  whom  he  acted,  or  to  be  entitled  to  a  lien 
for  such  costs  on  any  sum  awarded  as  compensation  to 
such  person,  or  to  be  entitled  to  deduct  such  costs  from 
any  such  sum,  the  following  provisions  shall  apply  : 

6.  The  following  paragraph  shall  stand  at  the  end  of  ^"urther 

Rule  47  of  the  Principal  Kules  : —  o?Kui  "47? 

(g.)  Where  the  sum  awarded  as  compensation  has  been 

paid  into  court,  the  amount  to  which  the  solicitor 

or  agent  is  entitled  shall  be  paid  to  him  out  of 

such  sum. 


THE  WORKMEN'S  COMPENSATION  RULES,  1900. 

Dated  November  27,  1900. 

[Note. — ^These  Rules  ure  incorporated  in  Qeneral 
Rules,  ante  pP«  473—507.] 

The  following  additiov.  1  f\x\^  shall  have  effect  unler 
the  Workmen's  Competx^^*    ^  Act,  1897. 
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Appndz.      '^^cy  "^^y  ^  cited  as  the  Workmen's  Compensation 

Rules,  1900,  and  shall  be  read  and  construed  as  if  they 

were  contained  in  the  Workmen's  Compensation  Rule^ 
1898  ;  and  each  of  these  rule^  may  be  cited  with  reference 
to  those  rules  by  the  number  in  square  brackets  set 
ai^ainst  the  rule  at  the  commencement  thereof ;  and  they 
shall  come  into  operation  on  the  first  day  of  January  one 
thousand  nine  hundred  and  one. 


Application  far  Arhitratum. 

b'^enl^io^er      ^'  [10a.]  (1.)  Where  an  employer  on  whom  a  claim  for 
}  eoipoje..  jjQji^jp^jjgj^ijiQn  jjug  been  made  desires  to  make  an  applica- 

tion  for  the  settlement  of  any  matter  by  arbitration,  he 
shall  file  a  request  for  arbitration  in  accordance  with 
Rule  8,  to  which  the  workman,  or  the  lepal  personal 
representative  (if  any)  and  the  persons  clauning  to  be 
dependants  of  a  deceased  workman,  or  the  other  persons 
(as  the  case  may  be)  on  whose  behalf  the  claim  was  made 
shall  be  respondents. 

(2.)  Particulars  shall  be  appended  or  annexed  to  the 
request,  containing 

(a.)  a  concise  statement  of  the  circumstances  under 
which  the  application  is  made  ; 

(6.)  a  statement  whether  the  applicant  admits  his 
liability  to  pay  compensation,  or  denies  such 
liability,  wholly  or  partially,  with  (in  the  latter 
case)  a  statement  of  the  grounds  on  and  extent 
to  which  he  denies  liability  ; 

(c.)  a  statement  of  the  matters  which  the  applicant 
desires  to  have  settled  by  arbitration  ;  and 

(d.)  the  full  names  and  addresses  of  the  respondents, 
and  of  the  applicant  and  his  solicitor,  if  the 
proceedings  are  commenced  through  a  solicitor. 


Kotlce 
where  em- 
ployer is 
applicant. 

Form  7. 


Notice  of  Dayfixed* 

2.--(l.)  [14.  (2.)]  Where  the  request  is  filed  by  an 
employer,  the  notices  to  be  served  on  the  respondents 
shall  be  modified  by  the  omission  of  the  words  therein 
relating  to  the  denial  or  admission  of  liability  to  pay 
compensation. 

(2.)  [14.  (3.)]  The  words  '*ten  clear  days"  shall  be 
substituted  for  the  words  **  five  clear  days  "  in  Form  7  in 
the  Appendix. 


Angwer 
"Where  em- 
ployer la 
appUcaiJt. 


Answer  by  Respondents. 

3.  [17.  (5.)]  The  provisions  of  this  rule  shall,  with  the 
necessary  modifications,  apply  to  a  case  in  which  a 
request  for  arbitration  is  filed  by  an  employer;  but  a 
respondent  who  fails  to  file  an  answer  shall  not  be  taken 
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to  admit  the  truth  of  any  statement  in  the  applicant's  Appndx. 

particulars  in  which  he  denies,  wholly  or  partially,  his      

liability  to  pay  compensation. 

S'iihmimon  to  Awards  or  Payment  into  Court, 

4.  [18.  (7.)]  The  provisions  of  this  rule  shall,  with  the  submisBfon 

necessary  modifications,   apply  to  a  case  in  which  an  to  award  or 

employer  who  has  filed  a  request  for  arbitration  admits  {?to^>^ 

liability  to  pay  compensation.  where 

eniplo3'er 
l8  appUcant. 

Notice  to  PaHies  against  lo^om  Indemnity  claimed. 

5.  [22a.]  The  provisions  of  Rules  19  to  22  shall,  with  *pi^\rd  purty 
the  necessary , modifications,  apply  to  a  case  in  which  an  procedure 
employer  who  has  filed  a  request  for  arbitration  claims  to  ^[{[pjjyer 
be  entitled  to  indemnity  over  against  any  person  not  a  is  applicant, 
party  to  the  arbitration. 

Procedure  on  Arbitration, 

6.  [24.  (2.)]  Provided,  that  the  burden  of  proof  of  any  Burden  of 
facte  which  are  not  admitted  shall  be  the  same,  whoever  proo'  o' 
the  party  may  be  by  whom  the  request  for  arbitration  is  admitted 
filei 

Costs. 

7.  [33.  (1.)  a.]  Proceedings  on  an  arbitration  shall  be  coetB. 
within  Order  La.,  Rule  7. 


Proceedings  under  Debtors  Act,  1869,  s.  5. 

8.  [49a  (l).l  Where  proceedings  by  way  of  judgment  Prooeedings 
summons  under  section  5  of  the  Debtors  Act,  1869,  are  j^J^,, 
taken  against  a  party  liable  to  pay  compensation  or  costs  Act,  1869. 
under  any  award,  memorandum,  or  certificate,  who  has  32  ib  33  VicL 
made  default  in  payment  of  the  amount  awarded,  or,  <^*^^>"*'' 
where  payment  is  to  be  made  by  instalments,  of  any 
instalment,  the  County  Court  Rules  for  the  time  being  in 
force  as  to  the  committal  of  judgment  debtors  shall,  with 
any  necessary  modifications,  apply  to  such  proceedings  ; 
provided,  that  the  court  shall  not  alter  the  terms  or  mode 
of  payment  of  any  sum  to  become  payable  in  future  under 
any  award,  memorandum,  or  certificate,  otherwise  than 
by  consent,  or  under  paragraph  12  of  the  second  schedule 
to  the  Act. 

(2.^  Where  the  amount  in  payment  of  which  default 
has  Deen  made  is  not  payaoie  into  court,  the  party 
applying  for  a  judsmeixf^  gun^^^^^  shall  satisfy  the  court, 
by  affidavit,  as  to  the  nitj^unt  in  payment  of  which  default 
has  been  made.  ^^ 


# 


\ 
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Appndz*      (3.)  A  judgment  Bummons  issued  under  this  rule  shall 
be  according  to  the  Form  23a  in  the  Appendix. 

Other  Proceedings  for  Enforcement  of  Awards 
Memorandum^  or  Certificate, 

other  pro-  9,  [496.]  The  County  Court  Rules  for  the  time  being- 
erSorcenient  ^^  ^OTce  as  to  proceedings  for  the  enforcement  of  or  the 
of  award,  recovery  of  money  due  under  judgments  or  orders  of  the 
®^'  County  court  otherwise  than  by  execution  or  committal 

shall,  with  the  necessary  modifications,  apply  to  proceed- 
ings for  the  enforcement  of  or  the  recovwy  of  money  due 
under  any  award,  memorandum,  or  certificate. 
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TREASURY  REGULATIONS  RELATING  TO 
MEDICAL  REFEREES. 

Regulations,   dated    Mat   2,    1B98,   made    bt    the 
Secretaet  of  Statr  and  the  Treaburt  as  to 

THE      appointment      AND       PAYMENT      OF      MeDICAL 

Referees  in  England  and  Wales. 

I,  the  Right  Honourable  Sir  Matthew  White  Ridley, 
Baronet,  one  of  Her  Majesty's  Principal  Secretaries  of 
State,  and  We,  the  Lords  Commissioners  of  Her  Majesty's 
Treasury,  in  pursuance  of  the  power  conferred  on  us  by 
the  Workmen's  Compensation  Act,  1897,  Schedule  II., 
paragraph  (13),  hereby  make  the  following  regulations  : — 


Sclie  I.  If. 
(13). 


Schetl.  II. 
(13). 


Sched.  ir. 
(1). 


J)efinitio)i8, 

1.  In  these  regulations — 

(i.)  '< Medical  Referee"  means  a  legally  qualified 
medical  practitioner  appointed  by  the  ^cretary 
of  State  for  the  purposes  of  the  Workmen's 
Compensation  Act,  1897. 

(ii.)  "  Reference  "  means  the  appointment  of  a  medical 
referee  by  a  committee,  arbitrator  or  judge  to 
report  on  any  matter  material  to  any  question 
arising  in  an  arbitration  under  the  Workmen's 
Compensation  Act^  1697. 

(iii.)  "  Committee  "  means  a  committee  representative 
of  an  employer  and  his  workmen,  with  power 
to  settle  matters  under  the  Workmen's  Com- 
pensation Act,  1897,  in  the  case  of  the  employer 
and  workmen. 
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(iv.)  "Agreed  Arbitrator"  means  a  single  arbitrator  Appndz. 

a^eed  on  by  the  parties  to  settle  any  matter      

wliich    under  the  Workmen's    Compensation  ^**'  ^^' 

Act,  1807,  is  to  be  settled  by  arbitration, 
(v.)  "  Appointed  Arbitrator "  means  a  single  arbi-  Sohed.  n. 

trator  appointed  by  the  judge.  ^*^' 

(vi.)  "Judge"  means  County  Court  Judge, 
(vii.)  The  words  "  district  in  which  the  case  arises  "  Sched.  n. 

mean  the  county  court  district  in  which  all  the  ^*^* 

Sarties  concerned  reside,  or,  if  they  reside  in 
ifferent  districts,  the  district  in  which  the 
accident  occurred,  subject  to  any  transfer  made 
under  rules  of  court. 


Conditions  of  Reference, 

2.  Before  making  any  reference,  the  committee,  arbi- 
trator, or  judge  shall  be  satisfied,  after  hearing  all  medical 
evidence  tendered  by  either  side,  that  such  evidence  is 
either  conflicting  or  insufficient  on  some  matter  which 
seems  material  to  a  question  arising  in  the  arbitration,  and 
that  it  is  desirable  to  obtain  a  report  from  a  medical 
refei-ee  on  such  matter. 


Form  and  Mode  of  Reference, 

3.  Every  reference  shall  be  made  in  writing  and  shall 
state  the  matter  on  which  the  report  of  the  medical  referee  is 
required,  and  the  question  arising  in  the  arbitration  to  which 
such  matter  seems  to  be  material.    Such  reference  shall  be 

in  accordance  with  the  form  prescribed  in  the  schedule  to  ibrm  A. 
these  regulations,  or  as  near  thereto  as  may  be. 

The  reference  shall  be  accompanied  by  a  general  state- 
ment of  the  medical  evidence  given  on  behalf  of  the  parties ; 
and  if  such  evidence  has  been  given  before  a  committee  or 
an  agreed  arbitrator,  each  nieoical  witness  shall  sign  the 
statement  of  his  evidence,  and  may  add  any  necessary 
explanation  or  correction. 

4.  On  making  the  reference  to  the  medical  referee,  the 
committee,  arbitrator  or  judge  shall  make  an  order  in  the 

form  prescribed  in  the  schedule,  directing  the  injured  Fbrm  B. 
workman  to  submit  himself  for  examination  oy  the  medical 
referee.  Before  making  such  order  they  shall  inquire 
whether  he  is  in  a  fit  condition  to  travel  for  the  purpose 
of  examination,  and  if  satisfied  that  he  is  in  a  fit  condition 
they  shall  by  the  same  order  direct  him  to  attend  at  such 
time  and  place  as  the  referee  may  fix. 

It  shall  be  the  duty  of  the  injured  workman  to  obey  any 
such  order. 

If  the  committee,  arbitrator  or  judge  is  satisfied  that  the 
workman  is  not  in  a  fit  condition  to  travel,  they  shall  so 
state  in  the  reference. 

E.L.  o  o 


538  APPENDIX   0. 

Appndx.      5.  The  reference  shall  be  signed,  if  made  hy  a  committee^ 

by  the  chainnan  and  secretary  of  the  committee  ;  if  made 

by  an  agreed  arbitrator,  by  the  arbitrator ;  if  made  by  a 
judge  or  an  appointed  arbitrator,  by  the  judge  or  arbitrator, 
or  by  the  m^trar  of  the  county  court  in  which  the 
arbitration  is  pending. 

6.  Where  there  has  l>een  a  previous  reference  in  any 
case,  any  subsequent  reference  in  the  same  case  shaU,  u 
possible,  be  accompanied  by  the  previous  report  of  the 
medical  referee. 

7.  Where  the  reference  is  made  by  a  committee  or  agreed 
arbitrator,  it  shall  be  forwarded  to  the  registrar  of  the 
county  court  of  the  district  in  which  the  case  arises. 

SelecU(m  of  Medical  Referee. 

8. — (1.)  In  the  case  of  a  reference  by  a  committee  or 
agreed  arbitrator  the  medical  referee  shall  be  one  of  those 
appointed  by  the  Secretary  of  State  for  the  county  court 
circuit  which  includes  the  district  in  which  the  case  arises, 
and  shall,  except  as  provided  in  Regulation  10, 
(a)  If  the  circuit  has  been  sub-divided  and   medical 
referees    have    been    appointed    for   each    sub- 
division, be    one    of   tnose   appointed    for  the 
sub-division  which  includes  the  district  in  which 
the  case  arises ; 
(&)  If  a  rota  has  been  established  either  for  the  circuit 
or  for  a  sub-division  ot  the  circuit,  be  selected  in 
accordance  with  the  rota. 

(2.)  In  tlie  case  of  a  reference  by  a  judge  or  by  an 
appointed  arbitrator,  the  medical  referee  shall  be  one 
ot  those  appointed  by  the  Secretary  of  State  for  the 
circuit. 

9.  It  shall  be  competent  for  a  committee  or  an  agreed 
arbitrator,  without  naming  a  medical  referee,  to  address 
the  reference  in  general  terms  to  "one  of  the  medical 
referees  appointed  by  the  Secretary  of  State  for  the 
purposes  of  the  Workmen's  Compensation  Act,  1897." 

10.  Where  there  has  l^en  a  previous  reference  in  any 
case,  any  subsequent  reference  in  the  same  case  shall,  if 
possible,  be  made  to  the  same  referee. 

Duties  of  Registrar, 

11. — (1.)  In  the  case  of  a  reference  by  a  committee  or 

agreed  arbitrator,  the  registrar  on  receiving  the  reference — 

(a)  Shall  see  that  the  reference  is  in  accordance  with 

these  regulations,  and  if  it  is  not  shall  return  it 

for  amenduient ; 
(6)  Shall,  if  no  medical  referee  is  named  in  the  reference, 

insert  the  name  of  the  medical  referee  proper  to 

be  appointed  ; 
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(c)  Shall^  when  the  reference  is  in  accordance  with  these  Appndz. 

regulations,  countersign  and  seal  it,  and  forward      

it  forthwith  to  the  medical  referee. 

(2.)  In  the  case  of  a  reference  by  a  judge  or  an  appointed 
arbitrator,  the  registrar  of  the  court  in  w^hich  the  arbitra- 
tion is  pending  shall  sign  (or  countersign)  and  seal  it,  and 
forward  it  foruwith  to  the  medical  referee. 

12.  The  registrar  shall  keep  a  record  in  the  form  pre-  ^"^*m  D. 
scribed  in  the  schedule  to  these  regulations  of  all  references 
forwarded  by  him,  and  shall  send  the  same  to  the  Secretary 

of  State  at  the  end  of  each  quarter. 

13.  The  registrar,  on  receiving  a  report  from  a  medical 
referee  under  Regulation  17,  shall  forthwith  file  a  copy 
at  the  court  and  transmit  the  report  to  the  committee, 
arbitrator  or  judge  by  whom  the  reference  was  made. 

If  the  committee,  arbitrator,  or  Judge  shall  direct  that 
the  parties  be  at  liberty  to  inspect  the  report^  the  registrar 
shall  on  receiving  notice  of  such  direction  permit  such 
inspection  to  be  made  during  office  hours,  and  shall  on  the 
application  and  at  the  cost  of  any  party  furnish  him  with 
a  copy  of  the  report  or  allow  him  to  take  a  copy  thereof. 

14.  When  a  medical  referee  attends  under  Eegulation  19, 
the  registrar  shall  certify  in  the  record  of  references  which 
he  is   requi]*ed  to  keep  under  Regulation  12  that  the     ' 
attendance  was  at  the  special  request  of  the  judge  or 
appointed  arbitrator. 

Report  of  Medical  Referee. 

16.  The  medical  referee  shall  nut  accept  any  reference 
unless  signed  by  the  judge,  appointed  arbitrator,  or 
registrar,  and  sealed  with  the  seal  of  the  county  court. 

16.  The  medical  referee  shall,  on  receipt  of  a  reference  Form  c. 
duly  signed,  appoint  a  time  and,  in  cases  where  the  injured 
workman  is  able  to  travel,  a  place  for  the  examination  of 

the  workman,  and  shall  send  him  notice  accordingly. 

17.  The  medical  referee  shall  give  his  report  in  writing, 
and  shall  forward  it  to  the  registrar  from  whom  he  received 
the  reference. 

18.  The  committee,  arbitrator  or  judge  may,  by  request 
signed  and  forwarded  in  the  same  manner  as  the  reference, 
remit  the  report  to  the  medical  referee  for  further  state- 
ment on  any  matter  to  be  specified  in  such  request. 

Personal  ^Attefivdance  of  Medical  Referee. 

19.  In  any  case  of  special  difficulty  the  judge,  or 
appointed  arbitrator,  may  require  the  attendance  of  the 
medical  referee  at  any  proceedings  in  the  arbitration 
subsequent  to  the  receipt  of  the  report,  at  a  date  and  hour 
to  be  arranged,  and  the  medical  referee  shall  attend 
accordingly,  but  this  reg^l^tion  shall  not  authorise  the 
medical  referee  being  call^j  as  ^  witness. 
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20.  The  following  shall  be  the  scale  of  fees  to  be  paid  to 
the  medical  referees  : — 

(L)  For  a  first  reference,  to  include  ex- 
amination of  the  injured  workmen  and 
written  report  -  -  -    2  guineas. 

(iL)  For  a  further  statement  under  Regula- 
tion 18  on  any  matter  not  covered  by 
the  original  reference  -  -    1  guinea. 

(iii.)  For  a  second  or  subsequent  reference  to 
the  same  referee  in  a  further  arbitra- 
tion on  the  same  case,  to  include 
examination,  if  necessary,  and  written 
report  -  -  -  -     1  guinea. 

(iv.)  Where  a  medical  referee  attends  at  the 
request  of  the  county  court  judge  or 
appointed  arbitrator,  for  such  attend- 
ance -  -  -  -  -     3  guineas. 

(y.)  Where  in  order  to  examine  the  injured  workman  or 
to  attend  on  the  county  court  judge  or  arbitrator 
the  medical  referee  is  compelled  to  travel  to  a 
place  distant  more  than  2  miles  from  his  residence 
or  such  other  centre  as  may  be  prescribed  by  the 
Secretary  of  State,  in  addition  to  the  above  fees 
— 5«.  for  each  mile  distant  from  such  residence  or 
centre. 

21.  The  medical  referee  shall  send  to  the  Home  Office 
Form  E.      at  the  end  of  each  quarter  a  statement,  in  the  form  pre- 
scribed in  the  schedule  to  these  regulations,  of  the  fees 
due  to  him  for  the  quarter  under  these  regulations. 

22.  In  cases  where  a  claim  is  made  under  Regulation 
20  (v.)  in  respect  of  an  examination  of  an  injured  work- 
man, the  medical  referee,  in  submitting  his  quarterly 
statement  under  Regulation  21,  shall  certify  the  distance 
of  the  place  where  the  examination  was  made  from  his 
residence  or  other  prescribed  centre. 

23.  These  regulations  shall  come  into  force  on  the  1st 
day  of  July,  1898,  and  shall  apply  to  England  and  Wales. 

M.  W,  Ridley, 

One  of  Her  Majesty's  Principal 
Secretaries  of  State. 

H,  T,  Anstruther, 
W.  H.  Fisher, 

Two  of  the  Lords  Commissioners  of 
Her  Majesty's  Treasury. 

2nd  May,  1898. 


Ab  the 

case  maj" 

be. 
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SCHEDULE 

Form  A. 
Beferenoe  to  a  Medical  Seferea. 

In  the  matter  of  the  Workmen^s  Compensation  Act,  1897, 

and 
In  the  matter  of  an  Arbitration  between->- 
A.B, 

Address 

Description Applicant, 

and 
CD. 

Address 

Description Respondent 

X^)  We,  ,  a  committee  representatire  of  and  his 

workmen,  and  empowered  to  arbitrate  in  the  matter 
arising  nnder  the  Workmen^s  Compensation  Act  between 
A.B,  and  CD. ; 

(U)  I,  ,  an  arbitrator  agreed  npon  by  A.B.  and  CD.  to 

arbitrate  in  the  matter  arising  between  them  nnder  the 
Workmen's  Compensation  Act,  1897  ; 

(0)  I,  ,  Judge  of  Coontj  Courts  ; 

((f)  I,  ,  arbitrator  appointed  by  a  Judge  of  Countj 

Courts, 

haying  heard  the  eyidence  tendered  bj  both  parties,  hereby  certify  that  in 
our  (ar  my)  opinion  the  medical  eyideuce  given  before  us  (or  me)  is 
conflicting  (or  insufficient)  on  a  matter  which  seems  to  us  (or  me)  to  be 
material  to  a  question  arising  in  the  aboye-mentioned  arbitration,  and  that 
it  is  desirable  to  obtain  a  report  from  a  medical  referee  on  such  matter,  as 
follows  :— 

(a)  On  the  day  of  personal  injury  was  (or  is  alleged  to  haye 
been)  caused  to*  by  accident  arising  out  of  and  in  the  course  of  his 
employment,  under  the  following  circumstances  : — f 

(b)  The  matter  on  which  we  are  (or  I  am)  satisfied  that  it  is  desirable 
to  obtain  a  report  is — 

(c)  Such  matter  seems  to  be  material  to  the  following  question  arising 
in  the  arbitration,  yiz. : — 

We  (or  I)  therefore  appoint!  one  of  the  medical  referees  appointed 

by  the  Secretary  of  State  for  tne  purposes  of  the  Workmen's  Compensation 
Act,  1897,  to  examine  the  satd§  and  to  report  to  us  (or  mS)  on  the 

matter  specified  aboye. 

A  statement  of  the  medical  eyidence  giyen  before  us  (or  me)  is  appended. 

We  are  (or  I  am)  satisfied  that  the  said§  who  is  now  at  ,  is 

n  a  fit  condition  to  trayel  for  the  purpose  of  being  examined,  and  he  has 

been  directed  to  attend  on  the  referee  for  examination  at  such  time  and 

place  as  shall  be  fixed  by  the  referee  ;  or  does  not  appear  to  be  in  a  fit 

condition  to  trayel  for  the  purpose  of  being  examined. 

*  Insert  name  of  Injured  workman. 

t  Here  state  the  facts  of  the  aoddent  an  ascertained  from  the  eyldenoe. 

X  The  name  may,  under  Regulation  9,  be  left  In  blank  to  be  Inserted  by  the  Registrar. 

I  Insert  name  of  injored  worknun. 
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The  referee  is  requested  to  forward  his  report  to — 

The  Registrar, 

County  Court  Office 
on  or  before  the  day  of  . 

Dated  this  day  of 

(Signed)  • 
or  On  behalf  of  the  Committee 


Signature  cf  Begiitrar  and 
Seal  of  Court. 


^t:^:}'/ «"»»«*-• 


A  preyions  reference  was  made  to  a  medical  referee  in  this  case  on  the 
,189    ,  and  a  copy  of  the  report  then  giren  is  attached. 

*  For  signature  of  ndge  or  arbitrator* 


Form  B. 

Order  on  injured  Workman  to  submit  himself  for  examination  ^7 

Medical  Beferee. 

(Title  as  in  reference.') 
To  A.B^  Address. 

of  Description. 

Take  Notice — 

That  the  Committee  {or  arbitrator,  or  Jud^e)  have  (or  has)  appointed 
one  of  the  medical  referees  under  the  Workmen's  Compensation  Act, 
1897,  to  examine  you  for  the  purposes  of  the  above-mentioned 
arbitration,  and  to  report  to  them  (or  him). 

You  are  hereby  required  to  submit  yourself  for  examination  by  such 
referee,*  and  to  attend  for  that  purpose  at  such  time  and  place  as  may  be 
fixed  by  him. 

Dated  this  day  of 

(To  be  signed  in  the  same  manner  as  reference.') 

*  Strike  out  from  *'and  to  attend  **  when  injured  workman  does  not  appear  to  be  In  a 

fit  condition  to  travel. 


FOBM  C. 

Notioe  by  Medical  Referee  to  injured  Workman. 

Worknien^s  (Jompensatufn  Act,  1897. 

To  A.B.  . 

I  hereby  give  you  notice  that  I  have  been  appointed  to  examine  and 
report  on  your  case  under  the  above-named  Act,  and  that  I  propose  to 
make  such  examination  at  on  the         day  of  at  o'clock. 

Signed  Medical  Beferee. 


RULES  AS   TO   MEDICAL   REFEREES. 


543 


POBM  D. 

B«oofd  of  Bef •ronoM  to  bo  kopt  by  Bogistrar. 

Coanty  Conrt  Circnit  .    District  .    Name  of  Registrar 

For  quarter  ended 


Knmber 

Names 

Work- 

of 

of 

man's 

Refer- 

Employ- 

ence. 

ParUes. 

ment. 

Date  on 

which 

Reference 

received 

or  made. 


By  whom 
made.* 


Whether 

workman 

directed  to 

attend  on 

Medical 

Referee, 

or.  not. 


Medical 

Referee 

appointed. 


Date  and 

number  of 

previoiu 

Reference 

in  same 


if  anj*. 


*  Here  say  whether  committee,  agreed  arbitrator,  ooonty  court  Judge,  or  appointed 
arbitrator. 

Endorsement       I  hereby  certify  that  the  medical  referee  attended  at         , 
^MAfStonn^   on  ,  with  respect  to  reference  No.  ,  at  the  special 

request  of 


Form  £. 
Medical  Soferoe's  Statomeiit  of  Faoi. 


1 

Names 

of 
Parties 

Date  on 
which 
Refer- 
ence 
re- 
ceived. 

Regl- 
Btrar 
from 
whom 

Date 

and 

place 

of 
Exami- 
nation. 

Date 
on 
which 
Re- 
port 
sent. 

Date  of 
attend- 
ance, if 
any.  on 
Judge 
or  Arbi- 
trator. 

Amount  of  Fees 

under  each  of  the  headings  In 

Regulation  SO. 

0 

re- 
ceived. 

(t) 

(11.) 

(IIL) 

(It.) 

(▼.) 

1. 

s. 

A.B. 

and 

CD. 

E.F. 

and 

G.H. 

10  July, 
1898. 

6  Sept., 
1898. 

1 

£ 

£s.d. 

£s.d. 

£s.d. 

£8,0, 

£f.d. 

Endonement  to       I  hereby  certify  that  1  examined  the  applicant 

15 .2^2,5;?,  ^^^"^   on  ,at  ,  which  is  distant  miles  from  my 

ox  Rtatemenu  . ,         '  .^^  j        x 

residence  or  prescribed  centre. 

(Signed) 
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Form  of  ^Special  Case." 

In  the  County  Court  of  holden  nt 

No.  of  Plaint 
In  the  Matter  of  the  Workmen's  Compensation  Act,  1897. 

No.  of  Matter 
And  in  the  Matter  of  an  Arbitration. 

Between  [  ] Applicant. 

and 
[  ] Respondent. 

Bpedal  CaM. 

State<l  by  [A.B.]  the    Arbitrator   in    the    Matter  above- 

mentioued  {insert  either  '^  agreed  on  by  the  parties  above-named,"  or 
^*  appointed  oy  the  Judge  of  the  said  tlourt"]  for  the  opinion  of  the 
Judge  pursuant  to  the  Workmen's  Compensation  Rule?,  1898. 

'    [Here  state  cancieely,  in  paragraphs  numbered  eonseeutively,  such 
'     facts  and  docwments  as  may  he  necessary  to  enable  the  Judge  to 
decide  the  questions  raised,] 


2. 
3. 

4.J 


The  Questions  submitted  for  the  opinion  of  the  Judge  are  : — 

1.  ,Whether,  etc 

2.  Whether,  etc. 

(Signed)        A.B. 

The  Arbitrator  above-named. 
Dated  the  day  of  ,  19    . 
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RULES  OF  THE  SUPREME  COURT. 

Appeals. 

ORDER  LIV.    Rule  1,  A- 

3.  An  application  for  the  appointment  of  a  new  Ai'bitrator 
under  paragraph  7  of  the  second  schedule  of  "The  Workmen's 
Compensation  Act,  1897,"  shall  be  made  by  summons. 

ORDER  LVIII     Rule  20. 

Appeals  under  Workmen's  Comvensation  Act,  1897.    60  «&  61  Vict, 

c.  37,  scked.  2,  par.  4. 

4.  The  following  provisions  shall  apply  to  appeals  to  the  Court  of 
Appeal  from  decisions  of  judges  of  the  county  courts  on  questions 
of^iaw  under  Uie  Workmen's  Compensation  Act,  1897  :— 

(a.)  Eveiy  such  appeal  shall    be  by  notice  of  motion   in    ac- 
cordance with  Order  LIX.  Rule  10  (a) ;  and  such  notice 

(a)  Order  LIX.,  Rule  10. — Every  such  appeal  shall  be  by  notice  of 
motion,  and  no  rale  nisi  or  order  to  show  cause  shall  be  necessary.  The 
notice  of  motion  shall  state  tiie  gronnds  of  the  appeal,  and  whether  all  or 
part  only  of  the  iadgment,  o^er,  or  finding  is  complained  of.  The 
notice  of  motion  shall  be  an  eight  days*  notice,  and  shall  be  served  on 
every  party  directly  affected  by  the  appeal  entered. 
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of  motion  shall  be  served  and  the  appeal  set  down  under 
Order  LVIII.  Rule  8(6)  within  the  time  limited  by 
Order  LIX.,  Rule  1«  (c). 

(b.)  It  shall  be  the  duty  of  the  party  appealing  to  apply  to  the 
judge  of  the  county  court  for  a  signed  copy  of  the  note 
made  by  him  of  any  question  of  law  raised  before  him,  and 
of  the  facts  in  evidence  in  relation  thereto,  and  of  his 
decision  thereon,  and  of  his  decision  on  the  question  or 
matter  submitted  to  him,  and  to  furnish  such  copy  for  the 
use  of  the  Court  of  Appeal ;  and  such  copy  shall  be  used 
and  received  at  the  hearing  of  the  appeal.  If  such  notes 
are  not  produced  the  Court  of  Appeal  shall  have  power  to 
hear  and  determine  the  appeal  upon  any  other  evidence  or 
statement  of  what  occurred  before  the  judge  of  the  county 
court,  which  the  Court  of  Appeal  may  deem  sufficient. 

(c.)  Order  LIX.,  Rules  14(d)  and  16  (A  shall  apply  to  any  such 
appeal,  with  the  substitution  of  the  Court  of  Appeal  for  the 
High  Court. 

(d.)  Subject  to  the  forem)ing  provisions,  the  rules  for  the  time 
being  in  force  with  respect  to  appeals  from  the  High  Court 
to  the  Court  of  Appeal  shall,  so  far  as  practicable,  apply  to 
and  govern  appeals  under  the  said  Act  to  the  Court  of 
Appeal. 

5,  These  rules  may  be  cited  as  the  Rules  of  the  Supreme  Court 
July,  1898,  or  separately  according  to  their  respective  headings,  with 
reference  to  the  Rules  of  the  Supreme  Court,  1883  ;  and  they  shall 
come  into  operation  on  the  24th  day  of  October,  1898. 

1 

(5)  Order  LVIII.,  Rale  8. — ^Tbe  party  appealing  from  a  judgment  or 
order  shall  prodace  to  the  proper  officer  of  the  Court  of  Appeal  the  judg- 
ment or  order  or  an  office  copy  thereof,  and  shall  leave  with  him  a  copy  of 
the  notice  of  appeal  to  be  filed,  and  such  officer  shall  thereupon  set  down  the 
appeal  by  entering  the  same  in  the  proper  list  of  appeals,  and  it  shall  come 
on  to  be  heard  according  to  its  order  in  such  list,  nnleas  the  Court  of  Appeal 
or  a  judge  thereof  shall  otherwise  direct,  but  so  as  not  to  come  into  the 
paper  for  hearing  before  the  day  named  in  the  notice  of  appeal. 

((?)  Order  LIX.,  Rule  12.  —The  notice  of  motion  shall  be  served  and  the 
appeal  entered  within  21  days  from  the  date  of  the  judjopment,  order, 
or  finding  complained  of ;  such  period  shall  be  calculated  Scorn  the  time 
at  which  the  judgment  or  order  is  signed,  entered,  or  otherwise  perfected, 
or  from  the  time  at  which  the  finding  or  any  refnsal  is  made  or  given. 

(d)  Order  LIX.,  Rule  14. — ^The  appeal  shall  not  operate  as  a  stay  of 
proceedings  under  the  decision  appealed  from  unless  the  inferior  court 
shall  so  order  or  unless  within  10  days  after  the  decision  a  deposit  shall 
be  made  of  or  security  given  to  the  satisfaction  of  such  inferior  court  for 
a  sum  to  be  fixed  by  the  said  court,  not  exceeding  the  amount  of  the 
money  or  the  value  of  the  property  affected  by  the  judgment  order  or 
finding  appealed  from. 

(e)  Order  LIX.,  Rule  16. — ^The  High  Court  shall  have  power  to  extend 
the  time  for  appealing,  or  to  amend  the  gpronnds  of  appeal,  or  to  make  any 
other  order,  on  such  terms  as  the  court  shall  think  just,  to  ensure  the 
determination  on  the  merits  of  the  real  questions  in  controversy  between 
the  parties. 
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APPENDIX  B. 

COURT   OF   SESSION,    SCOTLAND. 
Act   of   Sederunt,   dated   June   3,    1898,   to    beoulate    in 

CERTAIN    POINTS     THE    PROCEDURE     UNDER     THE     WoRKJCEN's 

Compensation  Act,  1887  (60  &  61  Vict.  cap.  37). 

The  Lords  of  Council  and  Session,  in  virtue  of  the  powers 
conferred  by  the  Workmen's  Compensation  Act^  1897  (hereinafter 
called  'Hhe  Act"),  and  in  pursuance  of  said  Act,  do  enact  and 
ordain  as  follows : 

1.  A  party  to  any  arbitration  under  the  Act  may  appear  or  be 
represented — 

(a)  In  person ; 
(6)  By  counsel ; 

(c)  By  a  duly  qualified  law  agent ;  or 

(d)  Where  written  authority  from  him  is  produced,  by  a  member 

of  his  family,  or  any  other  person  ; 
but  no  fee  paid  to  a  counsel  shall  be  allowed  on  taxation,  unless  the 
arbitrator  has.certified  that,  the  employment  of  counsel  was  proper  ; 
and  no  person  other  than  a  counsel  (when  the  employment  of 
counsel  is  authorised),  or  a  duly  qualified  law  agent  shall  be  entitled 
to  have  any  fee  or  reward  for  appearing  or  acting  on  behalf  of  any 
party  in  an  arbitration  under  the  Act ;  provioed  always  that  an 
arbitrator  may,  in  the  case  of  a  workman  appearing  in  person, 
or  a  member  of  his  family  appearing  for  him,  or  in  tne  case  of  a 
manager,  clerk,  or  other  servant  appearing  as  the  representative  of 
an  employer,  make  such  allowance  in  I'espect  of  loss  of  time  and 
travel] ing  expenses  as  he  shall  think  reasonable. 

2.  A  petition  cra\dng  compeuFation  under  the  Act  in  a  case  where 
death  has  resulted  from  the  accident  shall  set  forth  the  names  of  all 
the  dependants  (including  those  persons  who  claim  to  rank  as 
dependants)  so  far  as  known  to  the  pursuer  or  pursuers,  and,  where 
it  is  presented  by  or  on  behalf  of  some  only  of  the  enumerated 
dependant?,  the  rest  of  them  shall  be  called  as  defenders  ;  provided 
always  that,  if  in  the  course  of  the  proceedings  it  appears  that  there 
are  other  dependants  than  those  who  are  parties  thereto,  the  sheriff 
may  order  the  petition  to  be  served  upon  the  omitted  dependants, 
and  may  sist  procedure  in  order  to  enable  him  or  them  to  appear. 

3.  Where  a  claim  for  compensation  under  the  Act  is  made  against 
the  undertakers,  they  may,  at  the  calling  of  the  case,  move  the 
sheriff  for  authority  to  serve  a  copy  of  the  petition,  together  with  a 
notice  of  the  claim  for  indemnity,  upon  any  person  against  whom 
they  intend  to  claim  indemnity,  and  (a)  such  person  may  within  the 
time  fixed  bv  the  sheriff  lodge  a  notice  of  appearance,  and  ((),  if  he 
does,  he  shall  thereafter  be  deemed  to  be  a  party  to  the  case,  and 
the  question  of  his  liability  to  indemnify  the  undertakers  may,  if  he 
and  thev  consent,  ba  summarily  and  finally  deterniined  therein, 
provided  always  that,  if  he  is  held  in  that  process  not  to  be  liable  to 
indemnify  the  undertakers,  he  shall  not  oe  si\bject«d  in  any  part 
of  the  pursuer's  expenses,  or  (c\  if  he  fails  to  lodge  a  notice  of 
appearance,  he  shall  not  be  entitled,  in  any  subsequent  proceedings 
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against  him  at  the  instance  of  the  undertakers,  to  dispute  the 
validity  of  any  award  made  under  the  petition,  whether  the  same  be 
made  of  consent  or  otherwise. 

4.  If  a  sheriff  before  whom  an  application  under  the  Act  is 
brought  is  of  opinion  that  the  case  can  be  more  conveniently  tried 
and  determined  in  another  sheriff  court,  being  one  within  the 
district  attached  to  which  either  the  accident  giving  rise  to  the 
application  occurred  or  any  defender  resides,  he  may  on  the  motion 
ot  any  of  the  parties  m^e  an  order  remitting  the  case  to  such 
sheriff  court,  and  on  such  order  being  made  it  shall  }je  the  duty  of 
the  sheriff-clerk  to  transmit  the  application  with  all  the  relative 
documents  to  the  clerk  of  the  court  named  in  the  order,  and  the 
case  shall  thereafter  proceed  in  the  last-mentioned  court  as  if  it  had 
originated  there. 

5.  An  application  to  review  a  weekly  payment  under  paragraph  12 
of  the  First  Schedule  appended  to  the  Act,  or  an  application  to 
redeem  liability  for  a  weekly  payment  under  paragraph  13  of  the 
said  schedule,  if  made  in  the  court  in  which  the  oider  for  the 
weekly  payment  was  pronounced,  shall  be  made  by  a  minute  lodged 
in  the  original  process,  which  minute  shall  be  intimated  to  the 
other  party  or  parties  interested,  and  thereafter  be  disposed  of 
summarily  as  if  it  were  a  petition  under  the  fifty-second  section 
of  the  Sheriff  Courts  (Scotland)  Act,  1876.  The  like  procedure  may 
be  followed  in  the  case  of  an  application  under  paragraph  12  of  the 
Second  Schedule  appended  to  tne  Act,  and  in  all  the  cases  referred 
to  in  this  clause  a  memorandum  of  the  sheriff's,  determination  shall 
be  entered  by  the  sheriff-clerk  in  the  special  register  kept  for  the 
purposes  of  the  Ace 

6.  In  any  arbitration  under  the  Act  the  costs  of  and  incident  to 
the  same  and  the  proceedings  connected  therewith  shall  not  exceed 
the  limits  prescribed  by  the  Act  of  Sederunt  of  4th  December,  1878, 
entitled  **  An  Act  of  Sedenint  regulating  the  fees  of  agents  practising 
before  the  Sheriff  Courts  in  Scotland,"  and  the  regulations  and  table 
of  fees  therein  contained  shall,  so  tar  as  applicable,  be  held  to  apply 
to  all  proceedings  under  the  Act.  It  bhall  be  competent  to  an 
arbitrator  agreed  on  by  the  parties  to  direct  payment  to  his  clerk  of 
such  remuneration  as  may  be  allowed  by  the  auditor  of  the  sheriff 
court  of  the  district,  but  not  exceeding  a  fee  of  £l  fur  each  day  of  the 
trial,  a  fee  of  6s.  for  each  other  necesi»ary  meeting  with  the  parties, 
and  a  fee  of  2s.  for  each  necessary  letter,  besides  outlays  and  copying 
charges. 

7  (a.)  The  memorandum  as  to  any  matter  decided  by  a  committee, 
or  by  an  arbitrator  other  than  a  sheriff,  or  by  agreement,  which  is 
by  paragraph  8  of  the  Second  Schedule  appended  to  the  Act  required 
to  be  sent  to  the  sheriff-clerk  shall  be  as  nearly  as  may  be  m  the 
form  set  forth  in  Schedule  A.  appended  hereto.  Where  such  memo- 
randum purports  to  be  signed  oy  or  on  behalf  of  all  the  parties 
interested,  or  where  it  purports  to  be  a  memorandum  of  a  decision 
or  award  of  a  committee  or  of  an  arbitrator  agreed  on  by  the  parties 
and  to  be  signed  in  the  former  case  by  the  secretary  or  by  at  least 
two  members  of  the  committee,  and  in  the  latter  case  by  the 
arbitrator,  the  sheriff-clerk  shall  proceed  to  record  it  in  the  special 
register  to  be  kept  by  him  for  tne  purpose  without  further  proof 
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of  its  gcnuinenesB.  In  all  other  cases  be  shall  before  be  records  ifc 
send  a  copy  (for  which,  unless  it  is  supplied  to  him  alonf^  with  the 
memoramkim,  he  shall  be  allowed  to  charge  at  the  rate  of  It.  per 
sheet)  to  the  party  or  parties  interested  (other  than  the  party 
from  whom  he  received  it)  in  a  registered  letter  containing  a  request 
that  he  may  be  informed  within  a  reasonable  specified  time  whether 
the  memorandum  and  awanl  (or  agreement)  set  forth  therein  are 
genuine ;  and  if  within  the  specified  time  he  receives  no  intimation 
that  the  genuineness  is  disputed,  then  he  shall  record  the  memo- 
randum without  further  proof ;  but  if  the  genuiness  is  disputed, 
he  shall  send  a  notification  of  the  fact  to  the  party  from  whom  he 
received  the  memorandum,  along  with  an  intimation  that  the 
memorandum  will  not  be  recorded  without  a  special  warrant  from 
the  sheriff. 

(6.)  A  judgment  of  a  sheriff  disposing  of  an  application  made  to 
him  under  the  Act,  or  a  certified  copy  thereof,  shall  be  dealt  with 
by  the  sheriff-clerk  as  if  it  were  a  memorandum  as  to  a  matter 
decided  by  an  arbitrator  agreed  on  by  the  parties  duly  signed  by 
the  arbitrator,  as  shall  also  a  certificate  granted  by  a  court  under 
snb-section  4  of  section  1  of  the  Act 

8.  Whese  an  award,  or  a  memorandum  under  paragraph  8  of  the 
Second  Schedule  appended  to  the  Act,  or  a  certificate  granted  by 
a  court  under  sub-section  4  of  section  1  of  the  Act  has  been  recorded 
in  the  books  of  any  court,  and  any  party  takes  in  another  court  any 
proceedings  under  the  Act  with  reference  to  the  subject-matter  of 
such  awani,  memorandum,  or  certificate,  he  shall  lodge  with  his 
application  an  extract  or  certified  copy  of  such  award,  memorandum, 
or  certificate. 

9.  The  following  re^nil anions  shall  apply  to  cases  to  be  stated  by 
a  sheriff  in  virtue  of  the  provision  contained  in  paragraph  14  (c)  of 
the  Second  Schedule  appended  to  the  Act : 

(a)  An  application  to  a  sheriff  to  state  a  case  on  a  question  of  law 
determined  by  him  shall  be  made  by  minute  lodged  in  the 
proce.«s  within  seven  days  after  the  sheriff  has  issued  hia 
award,  and  such  minute  shall  set  forth  the  question  (or 
questions)  of  law  which  is  (or  are)  proposed  as  the  subject- 
matter  of  the  case,  and  shall  be  accompanied  by  a  deposit 
of  £l,  which  shall  be  paid  to  the  sheriff-clerk  as  his  fee 
for  preparing  the  case. 

(6)  The  sheriff-clerk  shall,  within  seven  days  from  the  lodging  of 
such  minute  accompanied  as  aforesaid,  prepare  the  case  and 
submit  the  same  in  draft  to  the  parties  or  their  agents. 

(c)  Should  the  parties  or  their  agents  fail  to  agree  as  to  the  terms 
of  the  case,  these  shall  be  settled  by  the  sheriff,  pro\aded 
always  that,  if  the  sheriff  on  a  draft  case  being  submitted 
to  him  is  of  opinion  that  any  question  of  law  stated  in  it 
was  not  raised  by  the  admissions  made  or  the  facts  proved 
before  him,  or  tliat  the  application  for  a  case  is  frivolous, 
he  may  refuse  to  state  or  sign  the  case,  but  in  that  event  he 
shall  grant  to  the  applicant  a  certificate  specifying  the 
cause,  and  bearing  the  date,  of  the  refusaL 
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{d)  The  case  shall  be  as  nearly  as  possible  in  the  form  set  forth  in 
Schedule  B.  appended  hereto  and  shall  bear  to  be  stated  by 
the  sheriff  ana  shall  be  signed  by  him. 

(e)  The  appellant  shall,  within  seven  days  after  the  case  as  settled 
has  been  delivered  to  him,  give  written  notice  of  his 
intention  to  proceed  with  it,  and  of  the  division  to  which 
he  proposes  to  submit  it,  to  the  other  party  or  parties 
interested,  and  shall  at  the  same  time  sena  to  each  of  such 
parties  a  copy  of  the  case.  He  shall  also  within  the  said 
Heven  days  transmit  the  case  by  post  to,  or  cause  the  same 
to  be  lodge<l  with,  the  principal  clerk  of  the  division 
mentioned  in  the  foresaid  notice,  together  with  a  certificate 
under  the  hand  of  himself  or  his  law-agent  of  the  notice 
having  been  given  to  the  other  parties. 

(/)  The  regulations  as  to  the  printing  of  appeals  from  the  sheriff 
courts  contained  in  the  Act  of  Seaerunt  of  10th  March, 
1870,  *^  anent  probation  and  appeals  from  inferior  courts," 
shall  apply  to  cases  stated  under  the  Act,  provided  always 
that  it  snail  not  be  necessary  to  print  any  document,  except 
the  case,  without  a  special  order  from  the  court,  and 
provided  also  that  either  party  may  move  for  an  order  on 
the  sheriff-clerk  to  transmit  the  process. 

(g)  The  court  sHall  have  power  when  determining  a  case  to.  make 
such  order  arising  out  of  the  answer  (or  answers)  given  by 
them  to  the  question  (or  Questions)  put  as  they  snail  think 
necessary,  and  also  to  maKe  such  order  as  to  the  costs  of 
the  case  as  to  them  may  seem  right.  They  may  also,  before 
giving  their  determination,  send  back  the  case  to  the  sheriff 
for  amendment. 

(h)  When  a  sheriff  has  refused  to  state  and  sign  a  case,  the  applicant 
for  the  case  may  within  seven  days  from  the  date  of  such 
refusal  apply  by  a  written,  note  to  one  of  the  divisions  of 
the  Court  of  Session  for  an  order  upon  the  other  party  or 
parties  to  show  cause  why  a  case  should  not  be  stated, 
buch  note,  which  may  be  in  the  form  of  Schedule  C. 
appended  hereto,  shall  be  accompanied  by  the  above- 
mentioned  certificate  of  refusal,  and  shall  state  shortly  the 
nature  of  the  cause,  the  facts,  and  the  question  or  questions 
of  law  which  the  applicant  desires  to  raise,  and  any  judge 
of  the  division,  or  in  vacation  the  Lord  Ordinary  officiating 
on  the  Bills,  may,  after  intimation  to  the  other  party  or 
parties,  dispose  of  it  summarily,  and  his  judgment  upon 
it,  as  well  as  upon  the  question  of  co^ts,  shall  be  final.  If 
an  oitler  is  pronounced  requiring  the  sheriff  to  state  and 
sign  a  case,  the  case  shall  be  stated  as  hereinbefore  pro- 
vided, and  these  regulations  shall  apply  to  the  subsequent 
procedure. 

And  the  Lords  appoint  this  Act  to  be  inserted  in  the  Books  of 
Sederunt,  and  to  be  printed  and  published  in  common  form. 

/.  P.  B.  BoberUon,  LP.D. 
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ACT  OF  SEDERUNT.    FORMS. 

Schedule  A. 
Fonn  of  MMnorandiuii  under  panfraph  8  of  Schedule  IL 

To  the  Sheriff-Clerk  of  the  County  of 

In  the  matter  of  an  arbitration  under  the  Workmen*8  Compensation 
Act,  1897,  between  A.  B.  [m/zw^  and  detign  hitn^'\^  Applicant, amd  C.  D.  & 
Co.,  Limited  [nnttte  and  design  tfietn'jy  Iiespotident9. 

Take  notice  that  in  the  foresaid  arbitration,  in  which  the  applicant 
claimed  compienwition  from  the  respondents  in  respect  of  bodily  injury 
caused  to  him  [or  at  the  case  may  he^  by  accident  arising  out  of  and  in 
the  course  of  his  employment  as  a  workman  in  the  service  of  the  respon- 
dents at  on  [to  he  varied  according  to  eircumttancrt'},  the 
following  decision  was,  on  the  day  of  1&  ,  given  by  a  com- 
mittee representative  of  the  said  C.  D.  &  Co.,  Limited,  and  their  workmen, 
having  power  to  settle  matters  under  the  above-mentioned  Act  in  the  case 
of  the  said  firm  and  their  workmen,  that  is  to  say  : 

\or,  the  following  award  wui,  on  the  day  of  18    ,  made  and 

given  bv  £.  F.,  being  an  arbitrator  agreed  on  by  the  said  parties,  that  is 
10  say: J 

[Here  Met  out  the  decition  or  award,"] 

Yon  are  requested  to  record  this  memorandum  pursufDit  to  paragraph  8 

of  the  Second  Schedule  to  the  above-mentioned  Act. 

[Signatyrel 
Dated  this  day  of  18     .  * 

[JVote. — The  above  form  can  easily  be  varied  to  meet  the  case  of  an 

agreement.] 


Schedule  B. 

Foxm  of  Stated  Case. 

In  the  Sheriff  Court  of  at  ,  on  appeal  to  the  Division 

of  the  Court  of  Session,  in  the  matter  of  an  arbitration  under  the  Work- 
men's Compensation  Act,  1897,  between  A.  B.  [name  and  design  him]. 
Appellant,  and  C.  D.  &  Co.  [name  and  design  them"].  Respondents, 

This  is  an  arbitration  [state  concisely  and  without  argument  the  nature 
of  the  application,  and  ths  facts  admitted  or  proved  which  raise  the 
question  (f>r  questions')  of  law  to  be  submitted  on  appeal]. 

The  question  [or  questions]  of  law  for  the  opinion  of  the  court  is  [or 
are]  [state  it  or  tliem]. 

This  case  is  stated  [or,  as  adjusted  by  the  parties,  is  stated]  by  me. 

[Signature  of  Slier  iff,] 

Dated  this  day  of  18     . 


Schedule  C. 

Form  of  Note  for  Order  to  state  a  Case. 

In  the  Sheriff  Court  of  at  ,  on  appeal,  at  the  instance  of 

A.  B.  [name  and  desian  him].  Appellant,  to  the  Division  of  the 

Court  of  Session,  in  the  matter  of  an  arbitration  under  the  Workmen's 
Compensation  Act,  1897,  between  [state  the  parties]. 


KULES  AS  TO   MEDICAL    REFEREES,   SCOTLAND.         551 

In  this  arbitration,  which  was  decided  by  Sheriff  ,  on  ,  the 

said  sheriff  has  refused,  conform  to  certificate  herewith  produced,  to  state 
and  sign  a  case  for  which  the  appellant  dnly  applied  in  writing. 

[Here  ntate  oonoUely  and  withtmt  araument  the  nature  of  the  applica- 
tion^ and  the  facte  alleged  to  he  admitted  or  proved  which  raise  thu 
question  (or  qv4istUms)  of  law  proposed  to  be  submitted  on  appeal.']    s  ^  • 

The  question  [or  qnestionsj  of  law  proposed  to  be  submitted  lor  the 
opinion  of  the  court  is  [or  are  J  [state  it  or  them,'] 

The  appellant  prays  lor  an  order  on  the  respondents,  the  said  ">*  to- 
show  caase  why  a  case  should  not  be  stated  by  the  sheriff  for  the  following 
reasons  :  [Here  state  seriatim  tlie  reasons.] 

[To  be  signed  by  the  appellant  or  his  counsel  or  law-agefU,] 

Dated  this  day  of  18    . 


MASTER  AND  SERVANT,  SCOTLAND. 

WORKMEN'S    COMPENSATION    ACT,    1897. 
MEDICAL  REFEREES. 

Regulations,  dated  May  24,  1898,  made  by  the 
Secretary  of  State  and  the  Treasury  as  to 
the  appointment  and  payment  of  Medical 
Referees  in  Scotland. 

I,  the  Right  Honourable  Sir  Matthew  White  Ridley, 
Baronet,  one  of  Her  Majesty's  Principal  Seci^etaries  of 
State,  and  We,  the  Lords  Commissioners  of  Her  Majesty's 
Treasury,  in  pursuance  of  the  power  conferred  on  us  by 
the  Workmen's  Compensation  Act,  1897,  Schedule  IL, 
paragraph  (13),  hereby  make  the  following  regulations  : 

Definitions^ 

1.  In  these  regulations — 
(i.)  "  Medical  Referee "  means    a    legally    qualified  Sched.ili. 
medical  practitioner  appointed  by  the  Secre-      ^' 
tary  of  State  for  the  purposes  of  the  Work 
men's  Compensation  Act,  1897. 

(ii.)  "  Reference  "  means  the  appointment  of  a  medical  Sched.  li. 
referee  by  a  committee,  arbitrator  or  sheriff  to  ^^^' 
report  on  any  nmtter  material  to  any  question 
arising  in  an  arbitration  under  the  Workmen's 
Compensation  Act,  1897. 

(iii.)  ^  Committee "  means  a  committee  representative  sched.  IL 
of  an  employer  and  his  workmen,  with  power  (!>• 
to  settle  matters  under  the  Workmen's  Com- 
pensation Act,  1897,  in  the  case  of  the  employer 
and  workmen. 

(iv.)  <' Arbitrator  "  means  a  single  arbitrator  agreed  on  sched.ll 
by  the  parties  to  settle  any  matter  which  under  (V- 
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the  Workmen's  Compensation  Act^  1897,  is  to 
be  -settled  by  'arbitration. 

(v.)  "  Sheriff  "  includes  "  sheriflf-substitute." 

(vi.)  "  SherifF-clerk  *'  includes  sheriff-clerk  depute  for 
purposes  of  ordinary  sheriff  court  jurisdiction. 

(vii.)  The  wor<ls  "district  in  which  the  case  arises" 
mean  the  district  of  the  sheriffdom  for  purposes 
of  ordinary  sheriff  court  jurisdiction  m  which 
all  the  parties  concerned  reside,  or,  if  they 
reside  in  different  districts,  the  district  in 
which  the  accident  occurred,  subject  to  any 
transfer  made  under  Acts  of  Sederunt. 


Conditions  of  Reference. 

2.  Before  making  any  reference,  the  committee,  arbi- 
trator, or  sheriff  shall  be  satisfied,  after  hearing  all  medical 
evidence  tendered  by  either  side,  that  such  evidence  is 
either  conflicting  or  insufficient  on  some  matter  which 
seems  material  to  a  question  arising  in  the  arbitration, 
and  that  it  is  desirable  to  obtain  a  report  from  a  medical 
referee  on  such  matter. 


Form  and  Mode  of  Reference. 

3.  Every  reference  shall  be  made  in  writing  and  shall 
state  the  matter  on  which  the  report  of  the  medical 
referee  is  required,  and  the  question  arising  in  the  arbitra- 
tion to  which  such  matter  seems  to  be  material    Such 

Form  A.  reference  shall  be  in  accordance  with  the  form  prescribed 
in  the  schedule  to  these  regulations,  or  as  near  thereto  as 
may  be. 

The  reference  shall  be  accompanied  by  a  general  state- 
ment of  the  medical  evidence  given  on  behalf  of  the 
parties ;  and  if  such  evidence  has  been  given  before  a 
committee  or  an  arbitrator,  each  medical  witness  shall 
sign  the  statement  of  his  evidence,  and  may  add  any 
necessary  explanation  or  correction. 

4.  On  making  the  reference  to  the  medical  referee,  the 
committee,  arbitrator  or  sheriff  ^hall  make  an  order  in 

Form  B.  the  form  prescribed  in  the  schedule,  directing  the  injured 
worknmn  to  submit  himself  for  examination  by  the 
medical  referee.  Before  making  such  order  they  shall 
inquire  whether  he  is  in  a  fit  condition  to  travel  for  the 
purpose  of  examination,  and  if  satisfied  that  he  is  in  a  fit 
condition  they  shall  by  the  same  order  direct  him  to 
attend  at  such  time  and  place  as  the  referee  may  fix. 

It  shall  be  the  duty  of  the  injured  workman  to  obey 
any  such  order. 
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If  the  committee,  arbitrator  or  sheriff  is  satisfied  that  Appndx. 

the  workman  is  not  in  a  fit  condition  to  travel,  they  shall      

so  state  in  the  reference. 

5.  The  refei*ence  shall  be  siffned,  if  made  by  a  committee, 
by  the  chairman  and  clerk  of  the  committee  ;  if  made  by 
an  arbitrator,  by  the  arbitrator  ;  if  made  by  a  sheriff,  by 
the  sheriff,  or  by  the  sheriff  clerk. 

6.  Where  there  has  been  a  previous  reference  in  any 
case,  any  subsequent  i*eference  in  the  same  case  shall,  if 
possible,  be  accompanied  by  the  previous  report  of  the 
medical  referee. 

7.  Where  the  reference  is  made  by  a  committee  or 
arbitrator,  it  shall  be  forwarded  to  the  sheriff  clerk. 


Selectimi  of  Medical  Referee. 

8.  (1)  In  the  case  of  a  reference  by  a  committee  or 
arbitrator  the  medical  referee  shall  be  one  of  those 
api>ointed  by  the  Secretary  of  State  for  the  sheriffdom 
which  includes  the  district  in  which  the  case  arises,  and 
shall,  except  as  provided  in  Regulation  10 — 

(a)  If  the  sheriffdom  has  been  sub-divided  and  medical 
referees  have  been  appointed  for  each  sub- 
division, be  one  of  those  appointed  for  the  sub- 
division which  includes  the  district  in  which  the 
case  arises ; 

(5)  If  a  rota  has  been  established  either  for  the 
sheriffdom  or  for  a  sub-division  of  the  sheriffdom, 
be  selected  in  accordance  with  the  rota. 

(2)  In  the  case  of  a  reference  by  a  sheriff,  the  medical 
referee  shall  be  one  of  those  appointed  by  the  Secretary  of 
State  for  the  sheriffdom. 

9.  It  shall  be  competent  for  a  committee  or  an  arbitrator, 
without  naming  a  medical  referee,  to  address  the  reference 
in  general  terms  to  "  one  of  the  medical  referees  appointed 
by  the  Secretary  of  State  for  the  purposes  of  the  Work- 
men's Compensation  Act,  1897." 

10.  Where  there  has  been  a  previous  reference  in  any 
•case,  any  subsequent  reference  in  the  same  case  shall,  if 
possible,  be  made  to  the  same  referee. 


Duties  of  Sheriff  Clerk. 

11.  (1)  In  the  case  of  a  reference  by  a  comnditce  or 
arbitrator,  the  sheriff  clerk  on  receiving  the  reference — 

(a)  Shall  see  that  the  reference  is  in  accordance  with 
these  regulations,  and  if  it  is  not  shall  return  it 
for  amendment ; 

E.L.  p  p 
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(6)  Shall,  if  no  medical  referee  is  named  in  the  reference, 
insert  the  name  of  the  medical  referee  proper  t^ 
he  appointed  ; 

(c)  ShaU,  when  the  reference  is  in  accordance  with  these 
regulation?,  countersign  it,  and  forward  it  forth- 
with to  the  medical  referee. 

(2)  In  the  case  of  a  reference  by  a  sheriff,  the  sheriff 
clerk  shall  sign  (or  countersign)  it,  and  forward  it  forthwith 
to  the  medical  referee. 

12.  The  sheriff  clerk  shall  keep  a  record  in  the  form 
prescribed  in  the  schedule  to  these  regulations  of  all 
references  forwarded  by  him,  and  shall  send  the  same  to 
the  Secretary  of  State  at  the  end  of  each  quarter. 

13.  The  sheriff  clerk,  on  receiving  a  report  from  a 
medical  referee  under  Regulation  17,  shall  forthwith 
record  the  same  in  a  separate  register  to  be  kept  by  the 
sheriff  clerk,  file  a  copy  at  the  court  and  transmit  the 
report  to  the  committee,  arbitrator  or  sheriff  by  whom 
the  reference  was  made. 

If  the  committee,  arbitrator,  or  sheriff  shall  direct  that 
the  parties  be  at  liberty  to  inspect  the  report,  the  sheriff 
clerk  shall  on  receiving  notice  of  such  direction  permit 
such  inspection  to  be  made  during  office  hours,  and  shall 
on  the  application  and  at  the  cost  of  any  party  furnish 
him  with  a  copy  of  the  report  or  allow  him  to  take  a  copy 
thereof. 

14.  When  a  medical  referee  attends  under  Regulation  19,. 
the  sheriff  clerk  shall  certify  in  the  record  of  references 
which  he  is  required  to  keep  under  Regulation  12  that  the 
attendance  was  at  the  special  request  of  the  sheriff. 

Report  of  Medical  Referee. 

15.  The  medical  referee  shall  not  accept  any  reference 
unless  signed  by  the  sheriff  or  sheriff  clerk. 

16.  The  medical  referee  shall,  on  receipt  of  a  reference 
duly  signed,  appoint  a  time  and,  in  cases  where  the  injured 
workman  is  able  to  travel,  a  place  for  the  examination  of 
the  workman,  and  shall  send  him  notice  accordingly. 

17.  The  medical  referee  shall  give  his  report  in  Miiting, 
and  shall  forward  it  to  the  sheriff  clerk  from  whom  he 
received  the  reference. 

18.  The  committee,  arbitrator  or  sheriff  may,  by  request 
signed  and  forwarded  in  tlie  same  manner  as  tne  reference, 
remit  the  report  to  the  medical  referee  for  further  state- 
ment on  any  matter  to  be  specified  in  such  request. 


Perscmal  Attendance  of  Medical  Referee. 

19.  In  any  case  of  special  difficulty  the  sheriff  may 
require  the  attendance  of  the  medical  referee  at  any  pro- 
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ceediugs  in  the  arbitration  subsequent  to  the  receipt  of  the  Appndx. 

report,  at  a  date  and  hour  to  be  andinged,  and  the  medical      

releree  shall  attend  accordingly,  but  this  regulation  shall 
not  authorise  the  medical  referee  being  calleaas  a  witness. 

Fees. 

20.  The  following  shall  be  the  scale  of  fees  to  be  paid  to 
the  medical  referees : 

(i.)  For  a  first  reference,  to  include  examina- 
tion of  the  injured  workman  and 
written  report 2  guineas. 

(ii.)  For  a  further  statement  under  Regula- 
tion 18  on  any  matter  not  covered  by 
the  original  reference        -        -        -    1  guinea. 

(iii.)  For  a  second  or  subsequent  reference  to 
the  same  referee  in  a  further  arbitra- 
tion on  the  same  case,  to  include 
examination,  if  necessary,  and  w^ritten 
report 1  guinea. 

(iv.)  Where  a  medical  referee  attends  at 
the  request  of  the  sheriff,  for  such 
attendance 3  guineas.  , 

(v.)  Where  in  order  to  examine  the  injured  workman  or 
to  attend  on  the  sheriff  the  medical  referee  is 
compelled  to  travel  to  a  place  distant  more  than 
two  miles  from  his  residence  or  such  other  centre 
as  may  be  prescribed  by  the  Secretary  of  State, 
in  addition  to  the  above  fees — 5«.  for  each  mile  ^ 

distant  from  such  residence  or  centre. 

21.  The  medical  referee  shall  send  to  the  Home  Office  porni  E. 
at  the  end  of  each  quarter  a  statement,  in  the  form  pre- 
scribed in  the  schedule  to  these  regulations,  of  the  fees  .« 
due  to  him  for  the  quarter  under  these  regulations. 

22.  In  cases  where  a  claim  is  made  under  Regulation  20 
(v.)  in  respect  of  an  examination  of  an  injured  workman, 
the  medical  referee,  in  submitting  his  (quarterly  statement 
under  Regulation  21,  shall  certify  the  distance  of  the  place 
where  the  examination  was  made  from  his  residence  or 
other  prescribed  centre. 

23.  These  regulations  shall  come  into  force  on  the  1st 
day  of  July,  1898,  and  shall  apply  to  Scotland. 

M.  W,  Ridley, 
One  of  Her  Majesty's  Principal 
Secretaries  of  State. 
W,  H.  Fislier, 
Stanley, 
Two  of  the  Lords  Commissioners  of 
Her  Majesty's  Treasury. 
Uth  May,  1898. 
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SCHEDULE. 

Form  A. 

Befarenoe  to  a  Medical  Befsree. 

In  the  matter  of  the  Workmen's  Compensation  Act,  1897, 

and 
In  the  matter  of  an  Arbitration  between — 
A.B, 

Address 

Description Applicant, 

CD.  and 

Address 

Description Respondent. 

\a)  We,  a  committee   representatiTe   of  and    his 

workmen,  and  empowered  to  arbitrate  in  the  matter 
arising  under  the  Workmen's  Compensation  Act  between 
A.B,  and  CD, ; 
(h)  I,  ,  an  arbitrator  agreed  upon  by  A.B,  and  CD,  to 

arbitrate  in  the  matter  arising  between  tliem  under  the 
Workmen's  Compensation  Act,  1897  ; 
(e)  I,  ,  Sheriff  {or  Sheriff  Snbstitate), 

having  heard  the  evidence  tendered  by  both  parties,  hereby  certify  that  in  onr 

Eor  my]  opinion  the  medical  evidence  given  before  as  [or  me]  is  conflicting 
or  insufficient]  on  a  matter  which  seems  to  us  [or  me]  to  be  material  to  a 
question  arising  in  the  above-mentioned  arbitration,  and  that  it  is  desirable 
to  obtain  a  report  from  a  medical  referee  on  such  matter,  as  follows : 

(A)  On  the  day  of  personal  injury  was  [^or  is  alleged  to 

have  been]  caused  to*  by  accident  arising  oat  of  and  in  the  course  of 

his  employment,  under  the  following  circumstances  : — f 

(b)  The  matter  on  which  we  are  [or\  am]  satisfied  that  it  is  desirable 
to  obtain  a  report  is 

(c)  Such  matter  seems  to  be  material  to  the  following  question  arising 
in  the  arbitrat?on,  viz. : 

We  [or  I]  therefore  appoint  J  one  of  the  medical  referees  appmnted 

by  the  Secretary  of  State  for  the  purposes  of  the  Workman's  Compiensation 
Act,  1897,  to  examine  the  Baid§  and  to  report  to  us  [or  me]  on  the 

matter  specified  above. 

A  statement  of  the  medical  evidence  given  before  us  [ttr  me]  is  appended. 

We  are  [or  I  am]  satisfied  that  the  said§  who  is  now  at  ,  is 

in  a  fit  condition  to  travel  for  the  purpose  of  being  examined,  and  he  has 
been  directed  to  attend  on  the  referee  for  examination  at  such  time  and 
place  as  shall  be  fixed  by  the  referee  :  or  does  not  appear  to  be  in  a  fit 
condition  to  travel  for  the  purpose  tp  be  examined. 

The  referee  is  requested  to  forward  his  report  to 

The  Sheriff  Clerk  [or  Sheriff  -Clerk. depute,  as  tlie  case  may  ht\^ 
at  on  or  before  the  day  of 

Dated  this  day  of 

(Signed)  ** 
or  On  behalf  of  the  Committee 

Cftairman'i  ^r  />^^     •« 
Clerk         \  ^  ^<''»"'*^*<*- 

Signature  of  Sheriff  Clerk, 

A  previous  reference  was  made  to  a  medical  referee  in  this  case  on 
the  ,  189    ,  and  a  copy  of  the  report  then  given  is  attached.^ 

«  Insert  name  of  Injured  workman. 

t  Here  state  the  facts  of  Uie  accident  as  ascertained  from  the  evidence. 

X  The  name  may,  under  Regulation  9,  be  left  in  blank  u>  be  inaertcd  hy  the  sheriff  derk. 

5  Insert  name  of  injured  workman. 

^■i  For  signature  of  arbitrator,  sheriff,  or  slierlff  substitute. 
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FOBM  B. 

Order  on  ii^nred  Workman  to  nibmit  hlnuMlf  for  examination  by 

Medical  Referee. 

(^Title  at  in  reference.^ 
To  A,B,  '  Address, 

of  Description, 

Take  Notice— 

That  the  Committee  [or  arbitrator,  or  Rheriff]  have  [or  has] 
appointed  one  of  the  meaical  referees  nnder  the  Workmen's  Com- 
pensation Act,  1897,  to  examine  70a  for  the  purposes  of  the  above- 
mentioned  arbitration,  and  to  report  to  them  [or  him]. 
Ton  are  hereby  reqaired  to  submit  yourself  tor  examination  by  such 
referee,*  and  to  attend  for  that  purpose  at  such  time  and  place  as  may  be 
fixed  by  him. 

Dated  this  day  of 

(To  he  signed  in  tJie  same  manner  as  reference.') 


Form  C. 

Notice  by  Medioal-  Referee  to  injured  Workman. 

Workmen's  Compensation  Act,  1897. 
To  A.B, 
I  hereby  give  you  notice  that  I  have  been  appointed  to  examine  and 
report  on  your  case  under  the  above-named  Act,  and  that  I  propose  to 
make  such  examination  at  on  the  day  of  at  o'clock. 

Signed  Medical  Referee, 


Form  D. 

Record  of  Referenoee  to  be  kept  by  Sheriil  Clerk. 

Sheriffdom  .    District  .    Name  of  Sheriff  Clerk 

For  quarter  ended 


Number 

of 
Refer- 
ence. 


Names 

Work- 

of 
Parties. 

man's 
Employ- 
ment. 

Date  on 

which 

Reference  I 

recelvecl 

or  made. 


By  whom 
made.f 


Whether 

workman 

directed  to 

attend  on 

Medical 

Referee, 

or  not. 


Medic 
Referee 
appointed. 


Date  and 

number  of 

previous 

Reference 

In  same 
case, 

if  any. 


X  I  hereby  certify  that  the  medical  referee  attended  at 
with  respect  to  reference  No.  ,  at  the  special  request  of 


on 


*  Strike  out  from  **  and  to  attend  **  when  Injured  workman  does  not  appear  to  be  in 
a  fit  condition  to-tnrvel. 
t  Hera  say  whether  committee,  arbitrator,  or  sheriff, 
i  Endorsement  to  be  made  on  back  of  form. 
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Form  £. 
Medical  B«f«rM'i  SUioiiMnt  of  Faaa. 


s 


1. 


Date  on 
Namfls'  which 
Refer- 


of 
ParUM 


ence 

re- 

oelved. 


<   > 


A.B. 
and 
CD. 


2.1   E.P. 
and 
6.H. 


10  July, 
1898. 


6  Sept., 
1898. 


Sheriff 
Clerk 
from 

whom 
re- 

oelTed. 


Date 

Date 

and 

on 

place 

which 

of 

Re- 

Exami- 

port 

nation. 

sent. 

* 

• 

Date  of 
attend- 
ance, if 
any.  on 
Sheilff. 


Amount  of  Fees 

under  each  of  the  headingain 

Segulatiun  SO. 


(i.)    m.) 

(ill.) 
£a.d. 

(It.) 

(T.) 

£  «.  tf.  £  8.  d. 

£«.d. 

£«.cL 

Total       ...    £       a.       d. 

*  I  hereby  certify  that  I   examined   the   applicant  on  , 

at  ,  which  is  distant  miles  from  my  residence  or  prescribed 

centre. 

Signed 


*  Endorscinent  to  be  made  on  back  of  statement. 
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The  black  figures  refer  to  Part  IL  on  tbe  Workmen's  Compensation 

Acts,  1897  and  1900. 


A. 

Abatement, 

by  death  of  plaintiff,  115. 

defendant,  115. 
under  Workmen's  Compensation  Act)  1897... 285,  286,  292,  298. 

^*  About,"  meaning  of,  275 — 281. 

Accident, 

injury  must  arise  from,  254. 

cases  upon,  255 — 280. 

caused  oy  emergency,  265. 

definition  of,  254. 

in  shipbuilding  y&i^y  280. 

must  arise  on,  m,  or  about  works,  275 — ^280. 

occur  on  or  about  premises  of  undertaker,  190. 

be  fortuitous  and  unexpected,  256. 
is  shock  or  fright  accident  ?  260. 

disable  for  two  weeks,  388,  339. 

arise  out  of  employment,  261 — ^274. 
meaning  of,  254—261. 
notice  of,  347,  348,  354,  355. 

Act  of  God, 

injury  occasioned  by,  36,  254. 
liability  to  pay  compensation  for,  254. 

Actio  Personalis  Moritub  cum  Pebsona.  See  "  Campbell's  Act, 

LOBD." 

altered  by  Lord  Campbell's  Act,  10, 24. 

rule  as  to,  10. 

exclusion  of  doctrine,  285. 

Action, 

abortive,  by  workman,  358,  361,  362. 
costs  of,  412,  413. 

commencement  of,  116. 
consolidation  of,  118, 119. 
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INDEX. 

Action — continiud, 

joinder  of  parties,  117,  118. 

removal  of,  134 — 138. 

where  commenced,  119,  120. 

in  county  court,  119. 

in  metropolitan  districts,  119  n. 

where  parties  in  same  district,  119. 

different  districts,  119. 
test  action,  118. 
under  Employers'  Liability  Act,  116. 

Lord  Campbell's  Act,  124—133. 
assessing  compensation  after  abortive  action,  358,  331—385. 

Adapting  for  Sale 

in  Factory  Act,  1901... 198. 
cases  as  to,  200,  201. 

Advocates, 

who  may  appear  at  arbitration,  401. 

AoBICUI/rURE, 

employment  in,  185,  253,  421—424. 

definition  of,  186,  423. 

undertaker,  who  is,  187. 

Workmen's  Compensation  Act,  1900... 421. 

employer  liable  lor  contractor,  421. 

exception,  421. 
workman  partlv  engaged  in  other  work,  422,  423. 
forestiy,  what  is,  4^. 

Alternative  Remedies, 

not  open  to  workmen,  358. 

Amendment 

of  grounds  of  appeal,  148. 
notice  of  injurj',  65 — 70. 
register,  389. 

form  of  application  for,  W.  C.  R.,  Form  20. 

Answer, 

by  respondents,  394. 
form  of,  W.  C.  R.,  Form  8. 
rule  as  to,  W.  C.  R,  11. 
time  for  filing,  394. 

Appeal, 

form  of  notice  of.  Appendix  L. 
from  decision  as  to  new  trial,  142,  143 
judge's  notes  on,  145,  146. 
only  on  a  point  of  law,  144. 
procedure  on,  147. 
security  for  costs  on,  148,  149. 
stay  of  execution  on,  148. 
time  for,  147. 
to  Divisional  Court.  149. 
House  of  Lords,  149. 
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INDEX. 

Appeal — continued. 

to  Court  of  Appeal  by  leave,  149. 

where  damages  claimed  exceeds  £20,  143. 

Court  of  App^,  383—386,  418,  419. 
in  Scotland,  Appendix  R 

Ireland,  383. 
when  to  a  Divisional  Court,  383,  384. 
security  for  costs,  384—386,  419. 
none  in  interlocutory  matters,  418. 
rules  as  to.  Appendix  Q. 
to  county  court  judge,  378,  382. 

House  of  Lords,  419,  420. 
from  county  court  judge,  383. 

Appearance 

of  parties  in  arbitration,  395,  398. 
rule  as  to,  W.  C.  R,  32. 

Applicant,  who  is,  390,  391. 

Application 

by  way  of  appeal.    See  "  AppEAii." 
for  certiorari,  134,  135. 

interrogatories,  120. 

new  trial,  139—141. 
against  insurers,  417. 

forms  as  to,  W.  C.  R,  Forms  25—29. 

rules  as  to,  W.  C.  R,  51—68. 
for  arbitration,  390. 

forms  of,  W.  C.  R,  Forms  1 — 4. 

rules  as  to,  W.  C.  R,  8—12. 
to  review  or  redeem  compensation,  407. 

form  of,  W.  C.  R,  Form  6. 
record  memorandum,  409. 
rectify  register,  409. 

Arbitration, 

answer  by  respondents,  394. 

appearance  at,  393. 

appellate  juiisdiction  of  county  court  judge,  382. 

application  for,  390. 

by  committee,  376. 

committee  inconvenient,  377. 

arbitrator  api>ointed  by  county  court  judge,  386,  387. 

county  court  judge,  380—383. 

single  arbitrator,  377 — 380. 
employer  may  institute,  374,  375. 
holding  of,  393. 
how  regulated,  389. 
in  two  special  cases,  387,  388. 
matters  subject  to  arbitration,  374. 
medical  referee  to  attend,  399,  400. 
must  be  a  dispQ^e,  372,  ^S. 
notice  of  time  ^jjj  place,  393. 
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Arbitration — continued, 

parties  may  appear  in  person,  401. 

procedure  in,  389 — 408. 

request  for,  392. 

right  of  advocates  at,  401. 

subject  to  Act  and  rules,  373,  874,  381,  382. 

rules  as  to,  Appendix  N. 

service  of  re<}uest  for,  394. 

out  of  jurisdiction,  394. 

subjects  of,  374. 

the  parties,  390,  391. 

transfer  of  proceedings,  402. 

stay  of  proceedings,  402. 

rule  as  to,  W.  C.  R,  61. 
tribunals  for,  376—388. 
special  tribunals,  387,  388. 
Tvhere  o£fer  of  compensation  accepted,  396. 

is  refuMod,  397. 
where  indemnity  claimed,  397. 
where  proceedings  taken,  380,  381. 
where  respondent  does  not  appear,  393. 
payment  mto  court,  396. 

Arbitrator, 

appeal  from,  383,  386. 
appointment  of  new,  388. 
cannot  grant  new  trial,  382. 
important  duties  of,  375. 
not  bound  by  rules,  378. 
may  be  a  committee,  376. 

appointed  by  county  court  judge,  386,  387. 

county  court  judge,  380 — 383. 

must  take  note  of  point  of  law,  402. 

single  arbitrator,  377—380. 
may  submit  special  case,  378,  379. 
rules  as  to  appointment  of,  W.  C.  R,  27. 
suggestions  to,  379. 

Arising  out  op  and  in  course  op  Employment, 
accident  must  be  one,  261. 
meaning  of  words,  261—266. 
casesasto,  262— 272. 
in  emergency,  265. 

when  employment  begins  and  ends,  266 — 270. 
arising  from  breach  ot  duty,  271,  272. 

tort  of  fellowservant,  272. 
Scottish  decisions  as  to,  272 — 274. 
principles  drawn  from  case$,  274. 

Artificer,  47. 

Assessors, 

action  with,  122. 

form  of  application  for,  Appendix  1. 

rules  as  to,  123. 

[4] 


INDEX, 

AssuREB.    See  "  Insurer.'' 
AuTHORiTT,  scope  of,  33 — 35. 

Average  Weekly  Earnings, 
what  are,  325—332. 
when  none,  326—332. 
decision  in  Lysons  v.  Knowles,  326 — 328. 
cases  upon,  326 — 330. 
Scottish  decisions,  330,  331. 

Award, 

against  third  party,  397. 

against  contractor  without  consent,  399. 

enforcement  of,  404,  405. 

enforcing  through  another  court,  411. 

for  nominal  sum,  386. 

forms  of,  W.  C.  R,  Form  14. 

memorandum  of,  to  be  recorded,  409,  410. 

forms  as  to,  W.  C.  K.,  Forms  16»  20. 

rules  as  to,  W.  C.  K.,  38,  44. 
proceedings  subsequent  to,  404 — 420. 
requisites  of,  402. 
submission  to,  395. 

form  of  402,  408. 
remitting,  419. 


B. 

Bankruptcy  of  employer,  417. 

Barmaid,  at  railway  station,  189. 

Boards  of  Conciliation,  376. 

Building  exceeding  Thirty  Feet  in  Height, 
construction  or  repair  of,  244 — 246. 
exceeding  30  ft.  in  height,  185. 
is  within  W.  C.  Act,  240. 

decision  in  Hoddinott  v.  Newton  Chambers,  247 — 249. 
temporary  building  within  W.  C.  Act,  240. 
beinff  demolished,  241. 
how  neight  to  be  ascertained,  241,  242. 
machinery  temporarily  used  in  construction,  241. 
meaning  of  "  scaffolding,^'  246 — 251. 
when  liability  commences,  243. 

machinery  used  thereon,  241. 
undertaker  of,  187. 

when  undertaker's  liability  begins,  243,  244. 
cases  upon,  24^—248,  250,  251. 
Scottish  decisions,  252. 
Irish  decision,  252,  253. 
scaffolding  a  question  of  law,  249^  250. 
generally,  25o. 

[5] 
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Bte-Laws, 

common  law,  liability  for,  how  affected,  104. 

liability  for  defective,  103—105. 

Statutes  as  to,  105. 

breach  of,  whether  wilful  misconduct,  340,  341. 

By  Wat  op  Trade  or  Purposes  of  Gain, 
in  Factor}'  Act,  1901... 198. 
cases  upon,  199,  200. 


C. 


Cabman,  position  of,  46  n. 

Campbell's  Act,  Lord,  24. 
action  under,  124 — 133. 
alteration  of  common  law  rule,  10. 
amendment  Act,  125. 
cases  upon  pecuniary  loss,  129 — 132. 
does  not  apply  to  Scotland,  124. 
expenses  tnat  cannot  be  recovered,  132. 
foiin  of  particulars  of  demand  under,  Appendix  D. 
only  one  action  to  be  brought,  127. 
pecuniary  loss  only  recoverable,  127. 
persons  entitled  under,  125. 
right  to  sue  under  may  be  lust,  133. 
text  of.  Appendix  B. 
time  for  brmgins  action,  125. 

r'nst  public  authority,  125. 
ild  bring  action,  126. 
persons  entitled  under,  are  dependants,  286. 
natural  parent  has  no  right,  133. 
child  has  no  right,  133. 

Canal, 

meaning  of,  223. 

loading  or  unloading  or  coaling  in,  204,  223. 

Certificate  of  medical  referee,  356,  400. 

Certiorari.    See  "  Bemoval  of  Action." 

Charge  or  Control,  meaning  of,  109,  110. 

Children, 

contributory  negligence  of,  173,  174. 
earnings  of,  28. 

Civil  Bill  Court,  action  in  Ireland  commenced  in,  11 6. 

Claim.    See  "  Particulars  of  Demand." 

Claim  for  Compensation, 

decision  in  Powell  v.  The  Main  Colliery  Co.,  352. 
by  whom  made,  354. 
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Claim  fob  Compen8a.tion — continued. 
meaning  of,  349—352. 
time  for  making,  349 — 352. 
when  employer  estopped,  353,  354. 
whether  written  claim  necessary,  352. 

Close  or  Curtilage,  meaning  of  in  Factory  Act,  199. 

Coal  Mines  Bbodlation  Act,  1887— 
definition  of  mine,  235. 
penalty  under,  29. 

Committal  Obdeb,  enforcing  compensation,  404. 

Committee, 

arbitration  before,  376. 
objection  to,  377. 

Common  Emplotment, 

decision  in  PriedUy  v.  Fowler^  10. 
Johnson  v.  Lindsay,  16. 
doctrine  of,  10 — 22. 
enunciation  of  doctrine,  11. 
final  establishment  of,  12. 
inroads  upon,  15^18. 
must  be  common  master,  15. 
how  supported,  11. 
who  included  within,  13 — 15. 
whether  defence  to  breach  of  statutory  duty,  8. 
workmen  lent,  18,  19. 
position  of  volunteer,  20— -22. 

Common  Interest,  persons  with,  21,  22. 

Common  Law, 

principles  of  liability  at,  4 — 23. 
liability  of  employer  at,  4. 

for  defective  machinery,  5. 
negligent  system,  5,  6. 
restrictions  of  liability  at,  9 — 24. 
summary  of  liability  at,  23. 

Compensation.    See  also  "  Wobkmen's  Compensation.  " 
acceptance  of,  57. 
under  Lord  Campbell's  Act,  127—132. 

Compensation  During  Disability, 

not  to  exceed  fifty  per  cent  of  weekly  earning?,  332. 
average  weekly  earnings,  what  are,  324,  332. 
decision  in  Illingtoorth  v.  fFalmsley,  333. 
Scottish  decisions  as  to,  334 — 336. 
continuance  of,  334 — 336. 
cases  upon,  334,  335. 


Compromise  of  rigl^t  of  action,  60. 
who  may  niak^  61,  ^'2. 
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Condition,  defects  in  condition  of  plant,  etc.,  72—88. 

Consolidation  of  actions  under  Employers'  Liability  Act,  118, 119. 

Contract, 

of  service,  commencement  of,  55,  56. 

termination  of,  55,  56. 
with  sub-contractor,  50,  51. 
to  exclude  Workmen's  Compensation  Act,  367. 

CONTRACTINChOUT, 

of  Employers'  Liability  Act  by  infant,  61,  62. 

workman,  57  —60. 

must  be  a  valuable  consideration  for,  60. 
by  Crown  workmen,  371. 
of  Workmen's  Compensation  Act,  367 — 371. 
requirements  of- scheme  for,  368,  369. 

employer  does  not  guarantee,  370. 
saving  of  existing  contracts,  366. 
generally,  184. 

Contractor, 

award  may  be  made  against,  399. 
liability  of  undertaker  for,  297 — 305. 

not  for  work  merely  ancillary  or  incidental,  305 — 311. 
in  agriculture,  420—422. 
undertaker's  indemnity  against,  311,  312. 

Contributory  Negligence,  23,  42,  43. 
always  a  question  of  fact,  167,  168. 
by  identification,  174,  175. 
defence  of,  23. 

to  breach  of  statutory  duty,  171. 
definition  of,  167. 

duty  must  be  owed  to  defendant,  171. 
must  be  a  proximate  cause,  170. 
of  children,  173,  174. 

third  party,  175,  176. 
qualification  of  doctrine,  168,  169. 
under  Employers'  Liability  Act,  176 — 180. 
no  defence  under  Workmen's  Compensation  Act  340. 

Control  of  alleged  sub-contractor,  50 — 55. 

Corporations, 
how  sued,  120. 
officer  of,  may  appear  at  arbitration,  401. 

Costs, 

generally  in  arbitrator's  discretion,  411. 
awarded  against  employer,  411. 
deduction  of  defendant's  costs,  412,  413. 
lien  for,  on  weekly  payments,  416. 
of  third  party,  398. 
request  for,  396. 
scale  of,  413. 
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Costs — continued . 

security  for  on  appeal,  148,  384—386,  419. 
solicitor's  costs  against  workman,  414,  416. 
when  lien  for,  given,  415.  416. 
where  workman  brings  aWtive  action,  412,  413. 

Counterclaim,  form  of,  Appendix  H. 

County  Court, 

action  under  Employers'  Liability^ Act  in,  116. 
meaning  of,  in  Scotland,  116. 

Ireland,  116. 

Coverture.    See  ^'  ^Iarried  Won  an." 

Crane,  not  a  locomotive,  111. 

Crown  Servants, 

not  included  in  Employers'  Liability  Act,  47. 
position  under  Workmen's  Compensation  Act,  282. 
contracting  out  by,  371. 


D. 

Damages, 

limit  to,  27,  28. 

new  trial,  if  excessive,  140. 

inadequate,  140. 
under  Lord  Campbell's  Act,  127—132. 

Danger,  whether,  constitutes  defect,  83,  84. 

Death,  effect  of  on  personal  actions,  10. 

Death  op  Party, 
effect  of,  115. 
under  Workmen's  Compensation  Act,  285,  292,  293. 

Declaration  of  Liability,  circumstances  necessitating,  335. 

Defective  System,  common  law  liability  for,  5. 

Defects, 

common  law  liability  for,  6. 

how  extended,  71,  74. 
in  rule»  and  byelaws,  103 — 105. 
particular  instructions,  106 — 107. 
ways,  works,  etc.,  71,  72 — 88. 
See  "  Ways,  Works,  Machinery,  Plant." 
must  be  due  to  negligence,  85 — 87. 
summary  of  principles,  as  to,  87,  88. 

Defective  Rules,  Byelaws,  and  Particular  Instructions,  103 
—107. 
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Defence.    See  ^  Special  Defences  "  and  ^  Answer/* 
against  stranger,  32 — 43. 
of  contributory  negligence,  167 — 180. 

volenti  nonfit  injuria^  157 — 166. 

serious  and  wilful  misconduct,  340 — 347. 

Defendant, 

corporation,  115. 
effect  of  death  of,  115. 
employer  generally  is,  112. 
married  woman,  114. 
when  infant,  112. 
where  should  be  sued,  119. 

Demoution  of  building  exceeding  thirty  feet,  241,  242. 

Dependants, 

amount  payable  to,  313—317. 

cases  on  word  *^  dependent,"  287 — 293. 

dependence  must  be  at  time  of  death,  286. 

evidence  of  dependency,  288—291. 

Scottish  decisions,  291,  292. 

Irish  decision,  292,  293. 

investment  for  benefit  of,  293,  294. 

power  of  arbitrator  as  to,  403. 
Lord  Campbell's  Act,  ^6. 
who  are,  286. 

to  be  settled  by  arbitration,  291,  374. 

Dependency, 

must  exist  at  time  of  death,  286,  31& — ^317. 
need  not  be  for  necessaries  of  life,  288,  289. 

Disablement, 

maximum  weekly  compensation  for,  314,  332. 
must  be  for  two  weeks,  338,  339. 
when  must  the  two  weeks  occur,  339. 

Dock, 

is  a  factory,  191. 

Factory  Acts  formerly  applied  to,  203,  204. 

loading  or  unloading  or  coaling  in,  204,  220 — 226. 

position  of  workman  in,  209 — 219. 

when  ship  in,  209—219. 

provisions  of  Factory  Act,   1901,  now  applied  to,  203,  204, 

decision  in  Hall  v.  Snoioden,  210—213.  207—209. 

occupier,  who  is,  213 — 220. 

temporary  occupation  of,  215 — 220. 

decision  in  Merrill  v.  IFiUoit,  216,  217 — 219. 

Raine  v.  Jobson^  216 — 220. 

Flowers  v.  Charnhers  overruled,  217,  219. 

Domestic  Servant,  not  a  workman,  44. 

Dry  Cleaning,  etc.,  Works,  are  now  factories,  197. 
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Drt  Dock,  ship  in,  218. 

Duty 

of  supplier  of  goods,  39 — 42. 
arbitrator,  375. 
judge  to  take  notes,  402. 
employer,  4—  8. 

extent  of,  may  vary,  6. 
employer  under  statute,  7,  8. 


E. 

Earningu, 

calculation  of,  28. 

what  are,  317,  318. 

average,  mode  of  ascertaining,  319—332. 

cases  upon,  317,  326—330. 

See  "Average  Weekly  Earnings." 
must  be  those  i-eceived  from  employer,  324. 
Scottish  decisions,  331,  332. 

Election 

of  remedies  by  workman,  358—366. 
remedies  not  alternative,  358. 
time  for,  361,  362. 

when  injury  caused  by  stranger,  365. 
cases  as  "to,  358—362. 
Scottish  decisions  as  to,  363. 
Irish  decision,  362. 
what  is,  363,  364. 

Scottish  decision,  364,  365. 
under  s.  6  of  Act,  365. 
locuit  yeniteiitixB  in  one  cabe,  361,  362. 
cannot  sue  for  wages,  361. 

by  agent,  365. 

where  fine  received,  366. 

Electrical  Stations  are  now  factoiies,  195. 

Emergency,  accident  arising  from,  265. 

Employer, 

death  of,  115. 

liability  of,  at  common  law,  4,  5. 

under  Employers'  Liability  Act,  71—111 
for  personal  negligence,  71. 
who  is,  49—66. 
ail  insurer,  182. 
bankruptcy  of,  417. 
death  of,  285, 
meaning  of  ^y^j^d,  295. 
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Employers  and  Workmkk  Act,  1875,  who  is  workman  withiD, 

44—49. 

Employers'  Liability 
at  common  law,  4. 
suramai^'  of  common  law  liability,  23. 

for  personal  negligence,  72. 
meaning  of  term,  3. 
principles  upon  which  founded,  4. 
under  EmployeiV  Liability  Act,  71—111. 
for  defective  ways,  etc.,  72—88. 
general  superintendent,  88 — 93. 
special  superintendent,  93 — 103. 
defective  rules,  etc.,  103 — 107. 
person  having  charge  of  signal,  etc.,  107 — 111. 
not  liable  for  wilful  act  of  servant,  32. 

act  outside  scope  of  duty,  33 — 35. 
unavoidable  act,  26,  37. 

Employers'  Liability  Act,  26. 

compensation  recoverable  under,  27,  28. 

detailed  consideration  of,  71 — 111. 

duration  of,  26. 

general  effect  of,  27,  30,  31. 

necessity  for  the  Act,  25. 

particulars  of  demand  under.  Appendix  D. 

procedure  in  action' under,  112 — 123. 

scope  of,  30. 

text  of.  Appendix  A. 

general  defences  open  to  employer,  31. 

what  are,  32—34. 
workman,  who  is,  44—49. 
seaman  not  within  Act,  47,  48. 

Employment, 

scope  of,  33 — 35. 
arising  in  an  emergency,  265. 
arising  out  of,  and  in  course  of,  261 — 274. 
cases  upon  the  words,  262 — 273. 
definition  of,  186,  187. 
exception,  280,  281. 
in  agriculture,  185,  263,  421-424. 

factory,  186,  190—234. 

dock,  207—219. 

mine,  185,  236,  236. 

shipbuilding  yard,  280. 

warehouse,  191,  281—283. 
on  in  or  about  buildin^r,  185,  240—263 

engineering  work,  185,  237-  239. 

railway,  186,  188-190. 

ship  in  dock,  214. 

wharf,  191,  228—231. 
in  quarry,  185,  237. 

the  course  of,  meaning  of,  261—  274. 
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Employment  —continued, 

on  or  in  or  about  \v<irks,  meaning  of,  275—280. 
must  be  by  undertaker,  187. 
continuous,  what  is,  319 — 324. 

Engine,  what  is  a  locomotive,  111. 

Enoineering  Work, 

definition  of,  186,  237. 
emnloyment  about,  185,  237 — 239. 
undertaker  of,  187. 
railroad,  meaning  of,  238. 
decisions  as  to,  238,  239. 
Scottish  decisions,  239. 

Estoppel,  from  setting  up  time  limit,  353. 

Evidence,  fresh  evidence  gro\ind  for  new  trial,  141. 

Execution, 

stay  of,  when  granted,  1 48. 
on  award,  404. 

form  of,  W.  C.  R.,  Form  23. 
rules  as  to,  \y  C.  R.,  26,  29,  49. 


F. 

Factory, 

provisions  of  Factory  Act,  1895,  applied  to  docks,  etc.,  203,  204. 
provisions  of  Factory  Act,  1901,  applied  to  docks,  etc.,  203,  204, 

207-209. 

employment  on  in  or  about,  185,  190 — 234. 

meaning  of,  in  Workmen's  Compensation  Acr,  1897... 186. 

occupier  of,  201,  202. 

shoi^s,  etc.,  whether  factories,  233. 

special  application  of  word,  202. 

warehouse,  whether  a  factory,  231 — 233. 

when  dock,  wharf  or  quay,  factories,  203—220. 

undertaker  is  occupier,  187. 

may  be  factory  within  a  factory,  192. 

part  of,  may  l>e,  197. 

room  used  solely  for  sleeping  is  not,  197. 

place  used  solely  for  purpose  other  than  manufacturing  process, 

may  be  in  open  air,  198.  197. 

comprehensive  definit^'on  of  word,  198. 

section  104  of  Factory  Act,  1901,  compared  with  s.  23  of  Factory 

Act,  1895  ..206,  206. 
when  shipbuij jing  yard  is,  281. 

Factory  Acts, 

Factory  Act    ,^1   (1  Edw.  7,  c.  22),  191—197. 
former  Face.*  ^a^U  i-epealed  by,  191. 
coimlj^^  A^,i  this  Act,  191. 
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INDEX. 

Factory  Acts — continued. 

present  meaning  of  '^factory"  in  Workmen's  Compensation 

Act,  191, 
definition  of  "  factory,"  192—198. 
object  of  B.  104... 222. 

extends  operation  of  Workmen's  Compensation  Act,  222,  223. 
breach  of  duty  imposed  by,  7,  29, 190,  191. 
penalty  under,  29. 

Family,  member  of,  may  appear  at  arbitration,  401. 

Fatal  Accidents  Act,  1846.    See  "  Cahpb&ll'h  Act,  Lord." 

Fellow  Servant, 

liability  of  employer  for  negligence  of,  88 — 103. 

must  have  common  master,  15. 

rule  in  Johnson  v.  Lindmy,  16. 

volunteer,  position  of,  20. 

who  is,  13,  14. 

workman  lent,  position  of,  18,  19. 

duty  may  be  owed  to  volunteer,  21. 

Fine,  effect  of  workman  receiving,  366. 

Foreman.    See  "Superintendent-General." 

Forestry,  workman  engaged  in,  423. 

Friendly  Society  may  pay  under  contracting-out  scheme,  370. 

Funeral  Expenses, 

not  recoverable  under  Lord  Campbell's  Act,  132. 
when  payable  by  employer,  291,  337. 
to  whom  payable,  337. 


G. 

God,  Act  of, 

injury  occasioned  by,  36. 

under  Workmen's  Compensation  Act,  1897... 254. 


H. 

Handicraftsman,  47. 

Harbour, 

meaning  of,  in  Factorv  Act>  1901... 206,  207. 
ship  loading  or  unloading  or  coaling  in,  204--207. 

Height,  how  ascertained,  243,  244. 
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Hire 

of  workman,  18. 
plant,  84,  85. 

House  of  Lords, 

appeal  to,  under  Employers'  Liability  Act,  149. 

Workmen's  Compensation  Act,  419,  420. 
no  appeal  from  Scotland,  419,  420. 

Husbandry, 

servant  in,  47. 


I. 

Identification,  negligence  by,  174. 

Illegitimate  Child  cannot  recover  under  Lord  Campbell's  Act,  133. 

Incapacity  for  Work, 

maximum  compensation  for,  334,  335. 
meaning  of,  334,  336. 

Indemnity, 

against  thiwl  party  only  by  consent,  397. 
ns  between  respondents,  398. 
procedure  to  obtnin,  397 — 399. 
right  to,  against  stranger,  365,  366. 
rmes  as  to  obtaining,  W.  C.  R.,  19 — 23. 

form  thereunder,  W.  C.  R,  Form  13. 
to  be  settled  by  arbitration,  372. 
undertaker,  against  contractor,  311,  312. 

Independent  Contractor, 
cases  as  to,  51 — 55. 

Infancy,  defence  of,  113, 114. 

Infant, 

contracting  out  of  Employers'  Liability  Act  by,  61. 

liable  for  torts,  113. 

must  sue  by  next  friend,  112. 

when  employer  an,  113. 

Injury, 

liability  for  unavoidable,  36,  37. 
no  liability  for  wilful,  32,  33. 
notice  of,  65 — 70. 

Forms  of  Appendix  C. 
to  trespissei*  or  licensee,  37 — 42. 

caused  b^  Biravg^^i  ^^' 

notice  ot  ik  j^r  Workmen's  Compensation  Act,  347,  348,  354, 
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Inburance  Money, 
protection  of,  417. 

forms  aa  to,  W.  C.  R.,  Forms  25—29. 
rules  as  to,  W.  C.  R.,  61—58. 

Insurer, 

applications  against,  417. 

procedure  as  to,  417,  418. 
right  of,  to  medical  examination,  357. 

Interpretation  Act,  1889... 48. 

applies  Factory  Act,  19()1,  to  Workmen's  Compensation  Act,  191. 

I NTERROG  ATORIES, 

how  obtained,  120. 
parties  may  deliver,  120. 
Form  of.  Appendix  E. 

m 

Introduction,  1,  2. 


J. 


Joinder  of  Parties, 

under  Employers'  Liability  Act,  117,  118. 

in  Scotland,  il8. 

under  Workmen's  Compensation  Act,  402. 

Journeyman,  47. 

Judge  op  County  Court, 

appeal  from,  383—386,  418,  419. 
is  generally  arbitrator,  380—383. 
special  Hpp3llate  jurisdiction  of,  378,  379. 

Judge's  Notes, 

practice  as  to,  f)n  appeal,  145,  146. 

duty  of  judge  to  take,  under  Employers'  Liability  A.ct,  142. 

Workmen's  Compensation  Act,  402. 
rule  as  to,  W.  C.  R.,  36. 

Jurisdiction, 

Court  having,  under  Employers'  Liability  Act,  119,  120. 
defendant  cannot  object  to,  138. 
of  arbitrator,  as  to  third  party,  397 — 399. 
committee  may  be  refused,  377. 

Jury, 

how  summoned,  122. 

time  for  notice  requiring,  122. 

misconduct  of,  141. 
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L. 


Labourer,  47. 

Latent  Defects,  liability  c)f  employer  for,  154^  165. 

Laundry, 

employmeut  in,  186. 

unaertaker  of,  187. 

steam  laundry  within  Workmen's  Compensation  Act,  191,  202. 

Lending  Workman, 
question  for  jury,  18. 
cases  as  to,  18,  19. 

Liability  of  Employer, 

commencement  and  termination  of,  55,  5(). 
for  breach  of  statutory  obligation,  7. 
for  defective  ways,  works,  etc.,  71,  72—88. 
rules  or  byelaws,  103 — 105. 
particular  instructions,  105— 107. 
negligence  of  general  superintendent,  88 — 93. 
special  superintendent,  93 — 103, 
person  controlling  signals, points,  engine  and  train,  107 — 111. 
to  a  volunteer,  20—22. 

under  Workmen's  Compensation  Act,  181— -424. 
in  agriculture,  421—424. 
when  a  shipowner,  213 — 220. 

Liability  op  Railways,  special  provisions  as  to,  107 — 111. 

Licensee, 

decision  in  Heaven  v.  Pender,  40. 
duty  to,  apart  from  contract,  37 — 39. 
liability  to,  37—42. 

Lien  for  Costs,  when  given  on  award,  416. 
rule  as  to,  W.  C.  R.,47. 

Light  Railway,  what  is,  186,  188. 

Limit  op  Compensation, 

under  Em  pi  overs*  Liabilitv  Act,  27,  28. 
Lord  Campbeirs  Act,  127—132. 
Workmen's  Compensation  Act,  314-  -336. 

Limitation  op  Time, 

for  commencing  action,  121. 
must  be  pleaded,  121. 
under  Lord  Campbell's  Act,  125. 
for  claiming  compensation,  347 — 352. 
when  estopped  from  pleading,  353. 

Loading,  or  unloading  or  coaling  in  a  dock,  220 — 228. 

Locomotive  Ex^jj^e,  ^^^^^  ^^'  ^^^' 
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M. 

Machixbrt, 

common  law  liability  for,  72 — 74. 

dangeroas,  whether  defective,  83,  84. 

defect  in,  must  ari-je  from  negligence,  86 — 87. 

defective  if  unsuitable,  80,  81. 

definition  of,  79. 

meaning  of  defect  in  condition,  80. 

temporarily  used  for  construction  of  building,  204,  233, 234,  241. 

factory  provisions  now  applied  to,  206,  207—209. 

used  in  agriculture,  422. 

summary  of  decisions,  87,  88. 

Machinery  or  Plant, 

to  which  Factory  Act  applies  is  factory,  191. 

used  for  loading  or  unloading,  204^  220—222. 

coaling  any  ship,  204  220—222. 

cases  upon,  223,  225. 

factory  provisions  now  applied  to,  203,  204,  207—209. 

Serson  using,  226. 
ock  company  using,  226. 
shipowner  using,  225^  226. 
joint  user  of,  2&, 

Manual  Labour, 

meaning  of  "  otherwise  encaged  in,"  45 — 47. 

no  restriction  as  to,  under  Workmen's  Compensation  Act, -283. 

Married  Woman, 

how  should  sue,  114. 
sued,  114. 

Master.    See  **  Employer.^' 

Maximb, 

ftic  tU&i'e  tuo  ut  ali&num  non  laerfas,  4. 
respondeat  superior^  4,  8. 
quifacit  per  aliumfacit  pe)'  ae,  8. 
actio  per807ialu  moritur  cum  persona^  10. 
volenti  non  fit  injuria,  22,  156 — 166. 
res  ipsa  loquitur,  150---156. 

Medical  Attendance  and  burial,  compensation  for,  291,  373. 

Medical  Examination, 

procedure  on  refusal  of,  406,  407. 

rules  as  to,  W.  C.  R.  60,  Form  24. 
right  of  insurer  to  require,  357. 
workman  must  submit  to,  366. 
when  i-eceiving  weekly  payments,  366. 

[18] 


INDEX. 

Medical  Referee, 

appointed  by  Secretary  of  State,  400. 

forms  as  to,  Appendix  0. 

power  of  arbitrator  to  call  upon,  399 — iOl. 

rules  as  to,  Appendix  0. 

certiticate  of,  400. 

report  by,  400. 

Memorandum  of  Award, 

forms  as  to,  W.  C.  R,  Forms  16—20. 
record  of,  409. 
rectification  of,  409. 
rules  as  to,  W.  C.  R.,  46. 

Menial  Servant,  not  a  workman,  44. 

Metalliferous  Mines  Regulation  Act,  187:2, 
definition  of  mine,  236. 
penalty  under,  29. 

Mine, 

definition  of,  186,  236. 
employment  in,  186,  236. 
unaertaker  of,  187. 
tramway  and  sidings  adjacent  to,  236. 
on  in  or  about,  236. 

Misconduct 

of  jury,  ground  for  new  trial,  141. 

**  serious  and  wilful,''  meaning  of,  340 — 347. 

cases  upon,  340 — 346. 

question  of  fact  or  law  ?  344. 

Misdirection, 

ground  for  new  trial,  141. 

Month,  meaning  of,  64. 


N. 


Negligence.    See  "Contributory  Negligence." 
by  identification,  174,  176. 
definition  of,  6. 
of  employer  personally,  4. 

fellow  servant,  liability  for,  88 — 103. 
when  implied.    See  "  Res  ipsa  Loquitur." 
in  respect  of  plant,  etc.,  72 — 87. 
of  general  superintendent,  88—93. 

special  superintendent,  93—103. 

in  respect  of  rules,  etc.,  103—107. 

person  b^yjug  charge  of  signal,  etc.,  107—111. 
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New  Trial, 

judge  may  grant,  in  employers*  liability  action,  139. 

appeal  ft-om  decision  as  to,  142,  143. 

arbitrator  cannot  grant,  382. 

form  of  application  for.  Appendix  K. 

grounds  of  application  for,  139—141. 

time  for  application  for,  141,  142, 

Nominal  Award, 

made  by  Court  of  Appeal,  336,  336. 
declaration  instead  of,  336. 

Non-Textile  Factory, 
meaning  of,  192  —197. 
is  Avithin  Workmen':*  Comi>enBation  Act,  192. 

Notice  of  Appeal.    See  "  Appeal." 
form  of,  Appendix  L. 

Notice  op  Defect,  176,  177. 
to  whom  to  be  given,  178. 
when  to  be  given,  177,  178. 
unnecessary,  179. 

Notice  of  Injury, 

when  must  be  given,  62. 

before  workman  leaves  service,  355. 

forms  of.  Appendix  C. 

cases  upon,  66 — 69. 

how  served,  69,  70. 

must  be  in  writing,  65. 

provisions  as  to,  69. 

requisites  of,  65. 

under  Workmen's  Compensation  Act,  1897... 347,  348,  354^  356. 

rei^uirements  of,  354,  355. 
Scottish  decisions  a?^  to,  348. 


(). 


Occupation, 

of  dock,  wharf,  quay,  etc.,  213 — 218. 
need  not  be  exclusive,  219,  220. 
cases  upon,  214—220,  228-231. 
Scottish  decisions,  22iS— 228. 

must  \ye  considered  overruled,  228. 

Occupier, 

of  factory,  201,  202. 

machinery,  221,  222,  225,  234. 


Omnibus  Driver, 

not  a  workman,  46. 
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'*  On  or  In  or  About,"  nieaniog  of,  275 — 280. 
cases  as  to,  275—278. 
words  refer  to  locality,  275. 
**  about "  means  close  proximity,  276. 
must  be  undertakers  own  works,  279,  280. 
exception,  shipbuilding  yard,  280,  281. 
Scottish  decisions,  278. 
Irish  decision,  278. 

Onus  of  Proof, 

on  defendant  to  prove  contributory  negligence,  175. 

plaintiff  to  prove  negligence,  150. 
under  Workmen's  Compensation  Act,  262. 

Orders  or  Directions, 

directions  may  not  be  orders,  96. 

injury  must  result  from,  98 — 103. 

of  special  superintendent,  96,  97. 

whether  must  be  negligent  in  themselvep,  98. 

Origin  of  Employers'  Liability  Act^  25 — 27. 

"  Out  of  and  in  the  course  of,"  meaning  of,  261 — 273. 

Overtime  included  in  earnings,  28. 

Owner  of  mine,  186,  187. 


P. 


Particular  Instructions, 
by  whom  to  be  given,  106. 
liability  of  employer  for,  105 — 107. 
how  far  liability  extended,  106. 
whether  may  be  verbal,  106,  106. 

must  emanate  from  employer,  106. 

must  be  defective,  105. 

Particulars  op  Demand, 
contents  of,  116. 
must  allege  negligence,  117. 
with  summons,  116. 
forms  of.  Appendix  D. 
to  be  filed  by  applicants,  392. 

forms  of,  W.  C.  R.,  Forms  1—4. 

by  respondent^  392. 

forms  of,  W.  C.  R,  Form  8. 

Parties, 

action  under  Employers'  Liability  Act,  112 — 115. 

corporations,  how  sued,  115. 

death  of,  I15 

« 
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Parties — cmUinued. 
in  Scotland,  115. 
joinder  of,  117,  118. 
married  woman  as  party,  114. 
partners,  how  sued,  114. 
when  plaintiff  an  infant,  112. 

defendant  an  infant,  113. 
to  arhitratioD,  390,  391. 

rules  as  to,  W.  C.  R.,  2—7. 

Pabtnebs,  how  sued,  114. 

Payment  into  Court, 

form  of  notice  of.  Appendix  G. 

lime  for,  121. 

under  Workmen's  Compensation  Act,  1897... 396. 

form  of,  W.  0.  R.,  Fonn  9. 

rules  as  to,  \V.  (\  R.,  18. 

Pecuniary  Loss, 

cases  u|)on,  129 — 132. 

recoverable  under  Lortl  Campliell's  Act,  127. 

Penalty, 

action  a  bar  to,  under  Employers'  Liability  Act,  29. 

not  a  bar  to  action,  29. 

effect  of  workman  receiving,  366. 

Permanent  Injury, 

continuance  of  compensation  for,  334 — 336. 
ledemption  of  compensation  for,  409. 

Personal  Actions  die  with  person,  10. 

Personal  Representative,  compensation  to  be  paid  to,  291. 

Personal  Neolioenge  of  Employer,  46. 

Pit  Banks, 

definition  of,  196. 

may  be  fieictorieB,  196,  236. 

Plaint  where  entered,  116. 

Plaintiff, 

death  of,  115. 

joinder  of  plaintiffs,  117,  118. 
under  Lord  Campbell's  Act,  126. 
when  infant,  112. 

married  woman,  114. 

Plant,  Defect  in  Condition  of, 
cases  at  common  law,  73,  74. 
dangerous,  whether  defective,  83,  84. 
defect  in  condition  of,  72 — 88. 

must  be  due  to  negligence,  72,  85 — 87. 
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Plaot?,  Dbfectt  in  Condition  of — contmtied. 
defective,  if  uuHuitable,  80,  81. 
definition  of,  79. 

used  for  loading  or  unloading  to  docks,  etc.,  220 — 223. 
cases  under  Employers'  Liability  Act,  81 — 83. 
unauthorised  use  of,  81. 
hired,  84,  86. 

summary  of  decisions,  87,  88. 
extension  of  meaning,  206. 

Points,  liability  for  negligent  control  of,  107 — 111. 

Privats  Railway, 

not  within  Workmen's  Compensation  Act,  188. 

Premises, 

meaning  of  in  Factory  Act,  198. 

Procedure.    See  "  Parties." 

on  appeal  to  Divisional  Court,  147 — 149. 

application  for  new  trial,  141 — 143. 
under  Employers'  Liability  Act,  112—123. 
Lor<l  Campbell's  Act,  124—133. 
Workmen's  Compensation  Act,  389—403. 
on  appeal,  383—386,  418,  419. 

Proximate  Cause  of  Injury, 

contributory  negligence  mu»t  be,  170,  171. 
negligence  must  be,  4. 


Q. 


Qualification, 

of  common  law  principle!^,  9 — 24. 

Quarry, 

definition  of,  186,  237. 
may  be  a  factory,  273. 
employment  in,  185. 
undertaker  of,  187. 

Quay, 

loading  to  or  from,  228  —231. 

is  a  factory,  191. 

factory  provisions  now  applied  to,  203,  204,  207 — 209. 

occupier,  who  is,  213—220. 

temporary  occupation  of,  215—220. 

decision  in  Menill  v.  Wilson,  215,  217—219. 

Rai7ie  x.  Johnson^  216 — 220. 

Flowers  v.  (Jkambers  overruled,  217,  219. 
ciises  as  to  occupation  of,  228 — 231. 
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R. 


Railway, 

meaning  of,  in  Employers'  Liability  Act,  108,  109. 

special  liability  of,  107 — 111. 

temporary,  107. 

definition  of,  186,  188. 

employment  on  in  or  about,  185,  188 — 190. 

cases  as  to,  188 — 190. 

Scottish  decisions,  190. 

includes  station  siding,  wharf  or  dock,  189. 

used  for  purposes  of  public  traffic,  189. 

light  railway,  188. 

undertakers  of,  187. 

restricted  meaning  in  Workmen's  Compensation  Act,  188. 

Railroad, 

meaning  of,  238. 
tramw^ay  may  be,  238. 

Railway  Servant 

is  a  "  workman,"  44. 

liability  for,  in  charge  of  train,  signal,  etc.,  107- -111. 

Record 

of  memorandum,  409,  410. 
Scottish  decision  as  to,  410. 

Rectification 

of  register,  409. 

Redemption 

at  re(|uest  of  employer,  409. 
a  matter  for  arbitration,  409. 
form  as  to,  W.  C.  R.,  Form  5. 
procedure  as  to,  409. 
rule  as  to,  W.  C.  R.,  31. 

Remedies, 

election  of,  by  workman,  358 — 366. 

not  alternative,  358. 

time  for  election  of,  361,  362. 

Removal  op  Action, 

by  certiorari^  134,  135. 

form  of  affidavit,  Appendix  F. 

grounds  for,  136—138. 

procedure  to  obtain,  138. 

of  arbitration  proceedings,  402. 

Repair, 

meaning  of,  244 — 249. 
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Report 

of  niedic'Hl  referee,  356,  400. 

Resides  or  Carries  on  Business, 
meaning  of,  120. 

Res  ipsa  Loquitur, 

application  to  action  under  Employers'  Liability  Act,  160. 
cases  on,  151 — 156. 

presumption  must  be  against  defendant,  153,  154. 
application  to  common  accidents,  154 — 156. 

Respondeat  Superior,  4,  8. 

Respondents, 

answer  by,  394. 

form  of,  W.  C.  R.,  Form  8. 

rule  as  to,  W.  C.  R.,  17. 
claiming  indemnity,  397. 

from  another  respondent,  398,  399.* 
service  on,  394. 

when  out  of  jurisdiction,  394. 

rule  as  to,  W.  C.  R.,  15. 
who  are,  391.. 

rules  as  to,  W.  C.  R,  17. 

Review 

of  weekly  payments,  407 — 409. 
redemption  of  weekly  payments,  409. 

Revision, 

a  matter  for  arbitration,  407 — 409. 

form  of  application  for,  W.  C.  R,  Form  5. 

Right  of  Action, 

contrncting  out  of,  57,  60. 

decision  of  Griffiths  v.  Earl  Ditdieyy  57. 

Risk, 

workman  taking.    See  "  Volenti  non  pit  Injuria." 

Rules.     See  "Bye- Laws." 


S. 


"  Scaffolding," 

meaning  of,  246 — 249. 
a  question  of  law,  249,  250. 
decisions  as  to,  246 — 251. 
Scottish  decisions,  252. 
Irish  decision,  252,  253. 
generally,  256. 
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Scope  of  Employment,  defence  of  not  acting  within,  33—35. 

Seaman, 

not  **  workman,"  47,  48. 

when  within  Workmen's  Compensation  Act,  225. 

Security  por  Costs 

on  application  for  certiorari,  135. 

appeal,  148,  149. 
under  Workmen's  Compensation  Act,  384 — 386. 

Serious  and  Wilful  Misconduct, 
no  liability  if  due  to,  340—347. 
meaning  of,  340 — 347. 
cases  upon,  340—344. 
Question  of  fact  or  law,  344. 
Scottish  decisions  as  to,  344,  347. 
Irish  decision,  347. 
duty  of  arbitrator,  347. 

Servant.    See  "  Workman." 

Service 

of  notice  of  injury,  under  Employers'  Liability  Act,  69,  70. 
application  for  arbitration,  394. 

rule  as  to,  W.  C.  R,  15. 
answer,  394. 

rule  as  to,  W.  C.  R.,  17. 

Sheriff's  Court,  action  in  Scotland  commenced  in,  1 16. 

Ship, 

in  a  dock,  l^ecomes  a  factory,  214 — 218. 

meaning  of,  in  Merchant  Shipping  Act,  1894... 206,  225. 

Shipbuilding  Yard, 
employment  in,  280. 
near,  meaning  of,  280,  281. 
Scottish  decisions,  281. 
when  a  factory,  281. 
what  is,  196. 

Shipowner, 

when  brining  ship  into  dock,  214 — 220. 
when  loading  or  unloading,  220 — 226. 

Shop,  when  may  become  a  factory,  233. 

Shop  Assistants,  not  workmen  under  Employers'  Liability  Act,  46. 

Signal,  liability  for  negligent  control  of,  107 — 111. 

SoiiiciTOR,  may  appear  at  arbitration,  401. 
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INDEX, 

Special  Case. 

may  be  submitted  by  arbitratoi,  378. 
pitxiedure  on,  378,  379. 
rule  as  to,  W.  C.  R.,  30. 

Special  Defences, 

forms  of.  Appendix  H. 

time  for  giving  notice  of,  121. 

what  are,  121. 

Statutory  Doty, 

liability  for  breach  of,  7,  8. 
Graves  v.  Lord  JFimbomej  7. 

Statutory  Defence,  121. 

SXAY  OF  Execution,  when  granted,  148. 

SfAY  OF   PrOCEEDINUS, 

for  trial  of  test  action,  118. 

after  award,  405—407. 

form  of  notice  to  obtain,  W.  C.  R.,  Form  24. 

when  obtainable,  405. 

for  ttial  of  test  arbitration,  402. 

when  several  claims,  402. 

Stevedores,  position  of,  225. 

Stranger, 

defences  an  against,  32 — 43. 
riffht  to  indemnity  from,  365u 
rules  as  to,  W.  C.  R,  19—22. 
when  injury  caused  by,  365,  366. 

Sub-Contract, 

cases  upon,  61 — 55. 
test  of  valid,  50. 

Sub-Contractor.    See  also  "  Contractor." 
plant  supplied  by,  86. 
when  independent,  50 — 56. 
workmen  of,  when  in  common  employment,  15. 
liability  of  undertaker  for,  297 — 305. 
when  an  imdertaker,  297—305. 

Summary  of  Common  Law  Liability,  23,  24. 

Summons, 

issue  of,  116. 

particulars  must  accompany,  116. 

time  for  service  of,  116. 

Superannuation  Act,  371. 

Superior,  Independent, 

effect  of  i I)  4gf  position  of,  8,  9. 
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Superintendence, 
duties  of,  88. 

liability  for  general,  88 — 93. 
special,  93-103. 

Superintendent  may  be  a  "  workman,"  47. 

Superintendent,  Generai^ 

**  any  superintendence  "  misleading,  89. 

cases  as  to,  90—93. 

chief  duties  must  be  superintendence,  89. 

duties  of  saperintendence,  90. 

liability  of  employer  for,  88. 

negligence  must  be  in  exercise  of  su])erintendence,  90. 

Superintendent,  Special, 
cases  as  to,  95 — 103. 
directions  may  not  be  orders,  96,  97. 
liability  for,  93. 

negligent  act  of,  subsequent  to  order,  98 — 103. 
"  ordera  or  directions,"  meaning  of,  96. 
who  is,  93. 

when  must  the  injury  result,  97,  98. 
decision  in  Snowden  v.  BayneSy  100 — 102. 
Wild  V.  Waygood,  102,  103. 

Suspension  of  Payments 

on  refusal  to  be  medically  examined,  405 — 407. 


T. 

Tenement  Factory, 
meaning  of,  197. 

is  within  Workmen's  Compensation  Act>  197. 
occupier  of,  197. 

Test  Action, 

defendant  may  have,  118. 
respondent  may  have,  402. 

Textile  Factory, 
meaning  of,  192. 
is  within  Workmen's  Compensation  Act,  192. 

Third  Party, 

award  against,  397. 

indemnity  from,  397. 

may  appear  at  arbitration,  398. 

may  consent  to  have  his  liability  tried,  398. 

Time, 

for  api^eal  under  Employers'  Liability  Act,  147. 
application  for  new  trial,  141,  142 
commencement  of  action  under  Employers'  Liability  Act^  64. 
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TuLE— continued, 

for  notice  of  defect,  177, 178. 

notice  of  injury,  62 — 64. 

notice  of  special  defence,  121. 

payment  into  Court,  121. 

Buromoning  jury,  122. 
duration  of  compensation,  332 — 337. 
for  claiming  compensation,  347^352. 

commencement  of  compensation,  338,  339. 

electing  remedy,  361 — 365. 

filing  answer,  394. 

Tortious  Act  op  Fellow  Servant, 

does  not  arise  out  of  employment,  272. 

Train, 

charge  or  control  of,  108. 
meaning  of,  108,  109. 

Tramcar  Driver  not  a  workman,  47. 

Tramway, 

not  a  railway.  111. 

light  railway  may  he.  111. 

may  be  engineering  work,  238. 

Trap,  liability  to  licensee  for,  37. 

Trespasser  cannot  recover,  37. 

Trial 

by  judge  alone,  121. 

judge  and  assessora,  128. 
judge  and  jury,  122. 


u. 


Unavoidable  Injury,  36,  37. 

Undertakers, 

may  be  more  than  one  of  same  works,  299—304. 
decision  in  Cooper  and  Crane  v.  Wright,  302 — 304. 
bankruptcy  of,  295. 
employment  to  be  by,  187. 
of  railway  company,  187. 

factory,  187. 

quarry,  187. 

laundry,  187. 

mine,  137^ 
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Undertakers — continued. 
of  engineering  work,  187 
building,  187. 
agriculture,  187. 
compensation  to  be  paid  by,  294. 
must  generally  be  employer,  295. 
indemnity  from  contractor,  311,  312. 
liable  for  contractor,  297. 

effect  of  8.  4  of  Act,  297—299. 
Scottish  decisions  on  s.  4... 304. 
Irish  decision,  305. 
object  of  legislatui'e,  297. 
right  to  indemnity,  311. 
should  not  pa}'  voluntarily,  305. 
subcontractor  may  l>e,  302,  303. 
who  are,  294,  295. 
wide  liability  of,  187. 

work  only  ancillary  or  incidental,  305—309. 
decisions  upon,  307 — 309. 

Scottisn  decisions,  309,  310. 
Irish  decision,  310.  311. 


V. 


Verdict  against  Evidence, 

ground  for  new  trial,  139, 140. 

Vice- Master,  14. 

Volenti  non  fit  Injuria,  22—23. 
cases  at  common  law,  156,  157. 
presumption  of,  could  be  rebutted,  157,  158. 
may  still  be  a  defence,  162. 
question  for  juiy,  164. 
decision  in  Smith  v.  JSakery  164 — 166. 

Thomas  v.  Qxuirterinain^  160 — 162. 
defence  of,  43. 
effect  of  on  Employers'  Liability  Act,  159. 

Voluntary  Leaving  of  Employment, 
notice  must  be  given  before,  355. 

Volunteer, 

becomes  fellow- workman,  20. 
position  of,  20. 

when  common  interest,  21,  22. 

under  Workmen's  Compensation  Act,  266. 
when  witliin  Employers'  Liability  Act,  48,  49. 
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w. 


Wages.    See  Earningr. 

Warehouse, 

loading  to  or  from,  231. 

whether  a  factory,  191,  281—283. 

factory  provisions  now  applied  to,  203,  204,  207 — 209. 

how  defined,  231. 

need  not  be  near  water,  232. 

not  ^usdem  generis  with  dock,  etc.,  232. 

Ways, 

defect  must  arise  from  negligence,  85 — 87. 

definition  of,  77. 

temporary  obstruction  of,  76. 

what  is  defect  in,  75 — 77. 

must  l)e  connected  with  employer's  business,  77 — 79. 

summary  of  decisions,  87,  88. 

Wharf, 

factory  provisions  now  applied  to,  203,  204,  207 — 209. 
decision  in  Hall  v.  Snmvden,  210-— 213. 
occupier,  who  is,  213 — 220. 
temporary  occupation  of,  215 — 220. 
decision  in  Merrill  v.  Wilsmiy  215,  217 — 219. 

Raine  v.  Jobson,  216 — 220. 

Flowers  v.  Chambers  overruled,  217 — 219. 
cases  as  to  occupation  of,  228 — 231. 
is  a  factory,  191,  228—231. 
what  is,  228—231. 

Wilful  Act, 

employer  not  liable  for,  32,  33. 

Wilful  Misconduct, 
meaning  of,  340. 

Workman, 

contributory  negligence  of,  167—180. 

Crown  servants,  47. 

defences  available  against,  32—43. 

lent  to  another  master,  18. 

scope  of  authority  of,  33—35. 

seamen  not,  47,  48. 

servant  in  husbandry,  47. 

superintendent  may  be,  47. 

who  is,  44  -49. 

when  aware  of  defect,  etc.,  176 — 180. 

must  give  notice  thereof,  177,  178. 

person  superior  t :  himself,  178. 

when  guilty  of  serious  and  wilful  misconduct,  340 — 347. 

J  31] 


INDEX. 

Workman— con<tni<«i. 
Crown  sen^ante,  282. 
definition  of,  282,  283. 
Scottish  decisions,  284,  285. 
need  not  be  engaged  in  manual  labour,  282. 
contractor  is  not,  283,  284. 
includes  personal  repi-esentatives,  285. 

dependants,  285. 
dependants  of,  286 — 293. 
in  agriculture,  420. 
in  docks,  wharves,  etc.,  202,  203,  220. 
iu  shipbuilding  yard,  280. 
on  building,  240 — 253. 
wilful  act  of,  32,  33. 

Workmen's  Compensation, 
after  two  weeks,  338,  339. 
amount  payable,  313—315. 
bv  whom  to  be  paid,  294. 
claim  for,  349—353. 

conditions  precedent  to  right  to  recover,  338—357. 
where  employment  is  continuous,  313. 

not  continuous,  313,  325. 
what  is  continuous  employment,  319—324. 
continuance  of,  334 — 336. 
contmcting  out  of,  when  allowed,  368    371. 
earnings,  mode  of  ascerteining,  317—332. 
how  obtained,  372—388. 
incapacity  for  work,  meaning  of,  334,  335. 
in  case  of  death,  314. 

if  partially  dependent,  313. 
wholly  dependent,  313—315. 
injury  must  arise  from  accident,  254. 
investment  of,  403. 
maximum  weekly  payment,  314,  332. 
review  of  weekly  payments,  407—409. 
redemption  of,  409. 
scales  of,  313,  314. 
to  whom  to  be  paid,  282,  283. 
effect  of  serious  and  wilful  misconduct,  340—347. 
where  amount  accepted,  396. 

refused,  397. 
who  is  entitled  to  receive,  282,  283. 
where  amount  agreed,  391,  392. 
must  be  based  on  earnings  received  from  employer,  324. 

Workmen's  Compensation  Acts, 

employments  to  which  Acts  apply,  185—253,  421—424. 

former  rights  reserved,  183,  358. 

general  effect  of,  181—184. 

method  of  obtaining  compensation  under,  183. 

ckim  under,  meaning  of,  349—352. 
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Workmbn'b  Compensation  Acts — contimied. 
no  action  under,  183. 
text  of  Acts,  Appendix  M. 

rules  unaer,  Appendix  N. 
forms,  Appendix  N. 
Workmen's  Compensation  Act,  1900... 421 — 424. 
object  of,  421. 

employer  liable  for  contractor,  421,  422. 
exception,  422. 
"other  work,"  422,  423. 
"  agriculture,"  definition  of,  423. 
"  forestry,"  Scottish  decision,  423. 

Works, 

decisions  as  to,  77 — 79. 

defect  in,  must  arise  from  negligence,  85 — 87. 

in  course  of  erection,  78. 

employment  on,  in,  or  about,  275 — 281. 

summary  of  decisions,  87,  88. 
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